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PREFACE 


Since  the  fourth  volume  of  the  Alaska  Reports  was  printed 
the  editor  has  learned  that  in  1888  Hon.  Lafayette  Dawson, 
former  Judge  of  the  District  Court  of  Alaska,  arranged  and 
caused  to  be  printed  in  the  Republican  office  at  Marysville, 
Missouri,  a  pamphlet  edition  of  the  decisions  rendered  by  him 
while  on  the  Alaska  bench.  This  small  volume  of  88  pages 
was  arranged  and  edited  by  Henry  E.  Haydon,  Esq.,  the 
clerk  and  reporter  of  the  court  under  Judge  Dawson.  The 
pamphlet  is  rare,  but  one  copy  being  known,  and  it  is  found 
in  the  Congressional  Library,  Washington,  D.  C.  Four  of 
the  Dawson  opinions  in  Haydon's  "Alaskan  Reports — Vol.  I," 
are  to  be  found  reprinted  in  volumes  29  and  31,  Federal  Re- 
porter; three  of  them  are  reprinted  on  the  first  pages  of 
Alaska  Reports,  I,  Wickersham ;  and  the  other  four  are  re- 
printed on  the  first  pages  of  this  fifth  volume  of  the  Alaska 
Reports. 

This  volume  brings  the  published  opinions  of  the  District 
Judges  of  Alaska  Territory  down  to  January  1,  1918,  and 
covers  the  period  from  January.^l,.  .1914,  to  December  31, 
1917 — four  years.  The  index-digest  which  follows  the  opinions 
includes  the  digest  of  all  cases  in  this  volume,  and  all  appealed 
cases  in  the  Federal  Reporter  from  volume  210  to  volume  245, 
both  inclusive,  and  those  in  the  United  States  Supreme  Court 
Reports,  volumes  235  to  244,  both  inclusive,  and  in  volumes 
35  to  37,  Supreme  Court  Reporter. 

Each  syllabus  paragraph  has  been  key-numbered  to  the 
American  Digest  system.  The  key-number  plan  commences 
with  the  first  Decennial  edition  and  extends  through  the  second 
Decennial  edition,  and  the  Key-Number  Series.  The  key- 
numbers  in  the  Decennial  edition  contain  a  reference  to  the 
Century  edition.  Whenever  you  find  a  case  in  point  in  this 
volume,  turn  to  the  same  topic  and  key-number  section  in 
the  Digest  system  for  all  other  state  and  federal  cases. 

James  Wickersham. 
Washinoton,  D.  C,  January  28,  1918. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
NINTH  CIRCUIT 


Circuit  Justice 


Name  Appointed 

Hon.   JOSEPH   McKENNA Jan.  21.  1898. 


Ofllcial  AddMM 

.  Wasblngton,  D.  C. 


Circujit  Judges 


Hon.    WILLIAM    B.    GILBERT Marcli  18.  1892 PorUand.  Ore. 

Hon.  ERSKINE  M.  ROSS Feb.  22,  1896 Los  Angeles.  Gal. 

Hon.  WILLIAM  W.   MORROW May  20,  1897 San  Franclaco,  Cal. 

Hon.  WILLIAM  H.  HUNT Jan.  1,  1914 Wasbington,  D.  C. 


Roster  of  Persons  Connected  with  the  District  Courts  of  the 
District  of  Alaska,  Fbur  Divisions 

FIRST  DIVISION 
Ai  of  December  24,  1917 


Name  Position 

Robert   W.    Jennings...  District  Judge 

L.  A.  Green Official  Court  Reporter. 

J.  W.  Bell Clerk   District  Court.. 

John  T.  Reed Deputy  

I*.    B.    Spray "        

C.  Z.  Denny '*        

Edward  A.  Rasmuson..  "        

Wm.  T.  Maboney "        

James  A.   Smlser U.  8.  Attorney 

John  J.  Reagan Assistant    

Jna  Liebbardt Clerk  

Joslas  M.  Tanner U.  S.  Marshal 

W.  W.  Casey.  Jr Chief  Deputy 

James  L.  Manning Deputy  

Henry   B.    Fossas " 

Harry  P.   Morton "        

N.  O.  Hardy "        

J.  W.  Combs ,  "        

H.  L.  Bahrt "        

J.  J.  Egan "        

C.  D.   Calhoun "        

H.  J.  Wallace "        

Martin   Klldall "        

W.  B.  Sharpe *'        

Newark  L.  Burton Com'r  and  Recorder.. 

Edward  A.  Rasmuson..  "                   "         .. 

R.  W.  De  Armond "                    *'         .. 

C.   E.  Weber " 


Official  Residence      Appointed 

Juneau June  29,   1917 

Nov.   14.   1914. 

Sept  26.  1917. 

April  4,  1914. 

Sept.  1,  1915. 

Oct.   1,   1913. 

Skagway  April  8,  1916. 

Ketchikan    March  31. 1917. 

Juneau  April  2,  1915. 

April  10,  1915. 

Sept.   13.  1911. 

July  1,  1917. 


Douglas  •' 

Skagway  Oct.  1,   1917. 

Haines  July  1,  1917. 

Sitka  J, 

Tenakee    " 

Craig    

Wrangell    ** 

Petersburg    *' 

Ketchikan   

Juneau  March  31. 1917. 

Skagway  April  8,  1916. 

Sitka    Oct.  5,   1911. 

Wrangell    July  8,  1917. 
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MRST  DIVISION— Continued 

Name  Foiltlom  Official  Rettdcnee 

Wm.  T.  Mahoney Com'r  and  Recorder  . . .  Ketchikan   

J.  Kennedy Commissioner   Haines 


I.  J.  Macomber. 
A.  H.  Kuettner.... 

E.   M.  Axelson 

Walter  Ramsayer.. 

E.   W.  Cragln 

John  C.  Allen 

U.  S.  Rush 

Charles  ^.  Fox.... 
John  Henson , 


Chichagoff  . 
Kllllsnoo  .. 
Yakutat  .,, 
Chatham  ... 
Tenakee  ... 
Petersburg 
Kasaan    .... 

Craig    

.  Douglas  .... 


Appointed 

April  1,  1917. 
May  26,   1914. 
April  20,  1917. 
Jan.  3.  1917. 
Oct.   26,  1915. 
Aug.  7,  1915. 
June  2,  1914. 
May  2,  1916. 
June  3,   1915. 
Sept.   11.  1913. 
April  11,  1916. 


SECOND  DIVISION 
Aa  of  December  21,  1917 


William  A.  Holzheimer. 

Delia   B.   Chace 

Thos.    McGann 

W.  C.  McGulre 

p.  C.  Dean 

Frank  W.  Ully 

George  B.  Mundy  (act'g) 

Lawrence  B.   Kerr 

Emmet  R.  Jordan 

Adrian   B.   Miller 

Catherine  A.   Ampher.. 

R.  H.  Humber 

Elmer   Reed 

T.  W.  Coady 

John  Little 

Milton  R.  Luther 

Bernard  J.  O'Reilly.... 

Samuel  C.   Taylor 

Harry   Pigeon • 

Leonard  D.  Lewis 

William  H.  Jordan 

Geo.  D.  Campbell 

John  D.  Flanlgan 

Henry  Sethmann 

W.   P.   Worcester 

(Vacant.)    

D.  W.  Cram 

Wm.   N.'  Marx 

John  W.  Puller 

Chas.  J.   Koen 

Hugh    O'Neill 

Geo.  L.  Stanley 


District  Judge 

Official  Court  Reporter. 
Clerk  District  Court. . . 

Deputy  

Clerical  Asst 


Nome   Nov.   1,   1917. 


Dec.  1,  1917. 


U.  S.  Attorney... 

Clerk  

U.  S.  Marshal.... 

Chief  Deputy. 

Deputy  


Special  Deputy. 
CoQimissioner   


Oct.   22,  1917. 

Nov.  1,  1917. 

June  16,  1913. 

July  14,  1913. 

Nov.  1,  1913. 

Candle   July  14,  1913. 

Nome   ** 

Fortuna  Ledge...  Nov.  10,  1917. 

^  St.  Michael Sept.  20.   1916. 

Teller  April  20,  1917. 

Klana  July  6.  1914. 

Council    April  16,  1916. 

Nome   Nov.  1,  1916. 

Nov.  8,  1916. 

Nov.  4,  1915. 

Candle   July  1,  1914. 

Council   •• 

Haycock    Feb.  20.  1917. 

Taylor    Sept.  1,  1916. 

Kotzebue    

Barrow    Aug.  15,  1917. 

Teller  April  1,  1917. 

Fortuna  Ledger..  Oct  27,  1917. 

,  St.  Michael Aug.  17,  1914. 

Nome    Dec.   1,  1917. 

Kiana Nov.  23,  1917. 


THIRD  DIVISION 


Frederick  M.   Brown...  District  Judge 

Isaac  Hamburger Official  Court  Reporter. 

Arthur  Lang Clerk  District  Court... 


Charles  A.  Hand. 

Charles  H.  Wilcox 

John  B.  Miller 

Leopold   David 

Wm:  H.  T^Tilttles^y... 

William  A.  Munly 

H.   G.   Bennet 

F.  R.  Brenneman 

J.  H.  D.  Bouse 

H.  C.  De  Line 

A.  C.  Dowling 

S.  O.  easier .• 

C.   W.    Mossman 

Wm.  L.  Fursman 

W.  J.  Feaster 


Deputy 


U.   S, 


S.  Attorney 

Assistant  Attorney. 

~     Marsha] 

Chief  Deputy 

Office  Deputy 


Valdez    July  12,  1917. 

July  21,  1917. 

June  28,  1917. 

May  15,  1917. 

May  16,   1917. 

May  15,   1917. 

Anchorage  Sept.  29,  1915. 

Seward    Sept.  1,   1917. 

Valdez   Oct.  16,  1917. 

Nov.  1.  1917. 

Sept.  14,  1913. 

W.'.'.'.'.'.V,'.  Feb.  9,  1917. 

Oct   1,   1913. 

March  7,  1914. 

Anchorage  Dec.  1,  1913. 

Cordova Nov.  8,  1917. 

Chitina    March  24, 1914. 
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Jas.  M.  MlHsap.... 

Isaac  Evans , 

N.  B.  Ohlsson 

Harry  R.  Brown., 
Kar!  Armstrong.... 
Chas.    McCallum... 

Paul    Buckley 

V.  L.  Sedgwick..., 

H.  J.  Paulsen 

C.  W.  Harrington.. 
A.  F.  Hoffman...., 
M.  H.  Healey 


THIBD  DIVISION— Continued 

Poiltt«ii  Offlclia  RMldMice      Appointed 

Office  Deputy McCarthy  Oct.  27.  1913. 

••  Seward    Sept.  14,  1913. 

••  Qlrdwood    July  5,  1916. 

••  Knik  Oct  27,  1913. 

••  Kodlak Sept.  14,  1913. 

••  Unga  Feb.  1,  1917. 

••  Unalaska    Nov.  16,  1914. 

"  Naknek   July  10.  1917. 

"  Dillingham   July  25,  1914. 

"  Seldovia    Aug.  1,  1917. 

"  "  Matanuska    Oct.   13,   1913. 

"  Talkeetna    Feb.  1.  1916. 


FOURTH  DIVISION 
Ag  of  August  SI,  1917 


Clerical  Assistant. 

S.  Attorney 

Assistant    

Clerk 


Charles   B.    Bunnell District  Judge 

E.  T.  Wolcott Official  Court  Beporter. 

J.  B.  Clark Clerk  District  Court.. 

A.  M.    Kilgore Deputy  

Thomas  J.   De  Vane '*        

Prank  B.  Hall "        

L.  P.  Protzman " 

Grace  Fisher **        

Melvin  O.  Anderson 

B.  F.  Both U. 

Harry  E.  Pratt 

E.  Coke  Hill 

Mrs.  Emma  Haggren... 

L.  T.  Erwln U.  S.  Marshal. 

J.  H.  Miller Chief  Deputy. 

M.  O.  Carlson Deputy  

H.   B.   Tull •'        

John  C.   Wood "        

Helen  Crlswell *'        

E.  H.  Poppell ••        

M.    P.   Miller "        

James    Hagan *•        

Peter   Mc.Mulleu *'        

J.  L..  Anders "        

C.  L.   Vawter "        

Thos.  H.  Long "        

G.  G.  Geraghty "        

E.  D.   Heppenstall "        

C.  T.  Spencer '*        

P.  B.  McOuire "        

John  B.  Powers '*        

Howard  J.   Atwell Commissioner   ... 

John    Barker 

Wade  Blaker 

Bobert  E.  Burns '* 

John  J.  Donovan •* 

Jos.  C.  Dehn •* 

Thos.  J.  De  Vane •« 

Wilbur  F.  Green •« 

A.  J.  Griffin •* 

Beed  W.  Helllg '* 

Preston  J.  Hllllard ** 

A.  M.  Kilgore ** 

Geo.  W.  Ledger '« 

Frank  W.  Lamb *« 

Vance  B.  McDonald....  •* 

J.  C.  Moody •• 

Frank   A.    Beynolds ** 

Duke  E.  Stubbs *• 

Joseph  C.  Van  Orsdel..  •• 

Samuel  B.  Weiss *« 

Frank  C.   White 

Thos.  B.  Wright 

Wm.  O.  Toung •• 


Fairbanks   Jan.  12,  191S. 

Feb.  8,  1915. 

Feb.  19.  1915. 

IdiUrod    June  30,  1917. 

Buby  April  1,  1915. 

Fairbanks   May  1,  1917. 

July   1.   1915. 

June  30,  1917. 

Sept  15,  1916. 


Buby  

Fairbanks    

Fairbanks    Oct  1,  1917. 


Chatanlka 

Brooks  

Nenana   ... 


Hot  Springs '* 

Tanana ** 

Buby •* 

IdiUrod    * 

Wiseman    ** 

Circle   •• 

Ft  Yukon •* 

Eagle    •* 

Livengood    Oct   15, 

Beaver  City Oct.  12. 

Fox    City Jan.   15, 

Nenana   May  ID. 

Franklin  Sept  21. 

Tanana    Sent  27, 

Buby    Fob.  24. 

Tacotna  Jan.  25, 

Blchardson   Sept   18. 

Fairbanks    Aug.  8, 

Eagle   Majx:h  2, 

Iditarod  June  30, 

Bampart  July  10, 

Nulato   ?....  June  28. 

Long   City Aug.  2. 

Ophir   July  10, 

Circle  May  20. 

Anlak  April  15. 

Glacier    Sept  20, 

Chatanlka    May  22, 

Ft   Yukon April  28 

Wiseman    July  12. 

Hot  Springs June  12, 


1915. 
1916. 
1913. 
1917. 

1915. 

1912. 
1915. 
1916. 

1916. 
1916. 

1916. 

1917. 
1914. 
1915. 
1915. 
1917. 
1913. 
,  1914. 

1917. 
1917. 
,  1915. 

1916. 

1917. 
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CASES  REPORTED  OR  DIGESTED 


Page 

Adams  T.  Yukon  Gold  Co S91 

Alameda,  The,  United  States  v GCi 

Alaska  Banking  Co.,  Davison  v : .  683 

Alaska  Cent.  R.  Co.,  Alaska  Northern  R.  Co.  v 304 

Alaska  Cent.  R.  Co.,  Alaska  Northern  R.  Co.  v ?»77 

Alaska  Gastlneau  Mining  Co.,  Alaska  Treadwell  Gold  Mining 

Co.  v.,  214  Fed.  718,  131  C.  C.  A.  24 783,  812 

Alaska  Gastlneau  Mining  Co.,  Alaska  Treadwell  Gold  Mining  Co. 

v.,  221  Fed.  1019,  136  C.  C.  A.  662.    Memorandum  Decision. 
Alaska  Gastlneau  Mining  Co.,  Cavoretto  v.,  245  Fed.  853,  158  C. 

C.   A.   193 868,950 

Alaska  Gastlneau  Mining  Co.,  Macaulay  v.,  234  Fed.  611,  148  C. 

C.    A.    377 868 

Alaska  Gastlneau  Mining  Co.,  Noblll  v 140 

Alaska-Juneau  Gold  Mining  Co.,  Ebner  Gold  Mining  Co.  v.,  210 

Fed.  599,  127  C.  C.  A.  235 758,  789,  876,  903 

Alaska-Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Mining  Co.,  239 

Fed.  638,  152  C.  C.  A.  472 758,  785,  958,  959 

Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lumber  Mills 269 

Alaska  Juneau  Gold  Mining  Co.,  Worthen  Lumber  Mills  v.,  229 

Fed.  966,  144  C.  C.  A.  248 839,  876,  890,  891,  915 

Alaska  Mexican  Gold  Mining  Co.  v.  Alaska,  236  Fed.  64,  149  C. 

C.  A.  274 780,  859,  860,  861 

Alaska  Northern  R.  Co.  v.  Alaska  Cent  R.  Co 304 

Alaska  Northern  R.  Co.  v.  Alaska  Cent.  R.  Co 377 

Alaska  Northern  R.  Co.,  Ballaine  v 6»4 

Alaska  Northern  R.  Co.  v.  Seward,  229  Fed.  667,  144  C.  C.  A. 

77    888,  943 

Alaska  Pacific  Fisheries  v.  Alaska,  236  Fed.  52,  149  C.  C.  A. 

262   858,  859,  860,  947 

Alaska  Pacific  Fisheries  v.  Alaska,  236  Fed.  70,  149  C.  C.  A. 

280    ,... 861,    930 

Alaska  Pacific  Fisheries,  Territory  v 325 

Alaska   Pacific  Fisheries,   Territory   v 411 

Alaska  Pacific  Fisheries  v.  United  States,  240  Fed.  274,  153  C. 

C.  A.  200 824,  825,  888 

Alaska  Pacific  Fisheries,  United  States  v 484 

Alaska  Packers'  Ass'n,  Flyum  v 200 

Alaska  Packers'  Ass'n  v.  United  States,  244  Fed.  710,  157  C. 

C.  A.  158 795,  827,  841 

Alaska  Salmon  Co.  v.  Alaska,  236  Fed.  62,  149  C.  C.  A.  272. .. . 

755,  858,  932 

Alaska  S.  S.  Co.,  Thede  v 194 

5  A.R.  (ix) 
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In  re  GUERTIN'S  CHILD.^ 

(District  Court.    Sitka.     1887.) 

No.  . 

1.  Parent  and  Child  ^=s>3(1) — Education  of  Child. 

The  father  of  a  child  is  chargeable  with  the  duties  of  main- 
tenance and  education;  these  cannot  be  performed  without  the 
authority  to  command  and  enforce  obedience. 

2,  Parent  and  Child  ^=>3(1)— Schools— Religious  Instruction. 

The  term  "educatiou"  is  not  limited  to  the  ordinary  instruc- 
tion of  the  child  in  the  pursuit  of  literature;  it  means  more. 
It  comprehends  a  proper  attention  to  the  moral  and  religious 
sentiments  of  the  child ;  in  the  discharge  of  this  duty  it  is  the 
undoubted  right  of  the  father  to  designate  such  teachers,  either 
In  morals,  religion,  or  literature,  as  he  shall  deem  best  calcu- 
lated to  impart  correct  instructions  to  the  child. 

DAWSON,  District  Judge.  In  an  early  Pennsylvania  case 
it  was  held  that  the  authority  of  the  father  results  from  his 
duties ;  he  is  charged  with  the  duties  of  maintenance  and  edu- 
cation. These  cannot  be  performed  without  the  authority  to 
command  and  enforce  obedience.  The  term  "education"  is  not 
limited  to  the  ordinary  instruction  of  the  child  in  the  pursuit 
of  literature ;  it  means  more.  It  comprehends  a  proper  atten- 
tion to  the  moral  and  religious  sentiments  of  the  child.  In  the 
discharge  of  this  duty  it  is  the  undoubted  right  of  the  father  to 
designate  such  teachers,  either  in  morals,  religion,  or  literature, 
as  he  shall  deem  best  calculated  to  impart  correct  instruction  to 

^s>See  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
'Alaskan  Reports,  Haydon,  1888,  yol.  1,  p.  29. 
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the  child.  No  teacher,  either  in  religion,  or  in  any  other 
branch  of  education,  has  any  authority  over  the  child,  except 
what  he  derives  from  its  parent  or  guardian.  If  the  parent 
should  reach  the  conclusion  that  the  attendance  of  his  child 
upon  the  ministration  of  any  particular  religious  instructor  is 
not  conducive  to  its  welfare,  he  may  prohibit  such  attendance, 
and  confine  it  to  such  religious  teachers  as  he  may  deem  most 
likely  to  give  it  proper  instruction,  and  to  secure  its  welfare 
here  and  its  eternal  happiness  in  the  world  to  come.  He  cannot 
force  it  to  adopt  opinions  contrary  to  the  dictates  of  its  own 
conscience.  He  may  not  compel  it,  against  its  own  convictions 
of  right,  to  become  a  member  of  any  'religious  denomination ; 
but  after  it  has  been  initiated  with  its  own  free  will  into  the 
religious  communion  to  which  its  parent  belongs,  he  may  law- 
fully restrain  it  during  its  legal  infancy  from  placing  itself  un- 
der the  religious  control  of  a  minister  or  priest  whose  opinions 
do  not  meet  its  parent's  approbation.  The  authority  of  the 
parent  over  the  youth  and  inexperience  of  his  offspring  rests  on 
foundations  far  more  sacred  than  the  institution  of  man. 

I  have  now  alluded  to  this  delicate  question  from  a  legal 
standpoint,  but  it  may  not  be  amiss  to  view  it  morally.  "Honor 
thy  father  and  thy  mother"  was  the  great  law  proclaimed  by 
the  King  of  Kings.  It  was  the  first  commandment,  accom-' 
panied  with  a  promise  of  blessing  upon  those  who  obeyed  it ; 
while  the  dread  penalty  of  death  was  inflicted  upon  all  who 
were  guilty  of  its  infraction*.  "The  eye  that  mocketh  at  his 
father  and  despiseth  to  obey  his  mother,  the  ravens  of  the  val- 
ley shall  pick  it  out  and  the  young  eagles  shall  eat  it."  Prov. 
XXX,  17. 

Many  allusions  might  be  made  to  the  Sacred  Book,  but  a  few 
may  suffice  to  show  how  this  question  stands  morally.  The 
house  of  Eli  was  destroyed  because  his  sons  made  themselves 
vile,  and  he  restrained  them  not.  "My  son,  keep  the  instruction 
of  thy  father,  and  forsake  not  the  law  of  thy  mother."  Prov.  i, 
8,  and  vi,  20.  "A  wise  son  heareth  his  father's  instruction." 
Prov.  xiii,  I.  It  was  justly  remarked  by  a  professor  of  moral 
philosophy,  "Train  up  a  child  in  the  way  he  should  go,"  which 
implies  both  the  right  and  duty  of  the  parent  to  train  it  up  in 
the  right  way.  That  is  in  the  way  the  parent  may  believe  to 
be  right. 

The  right  of  the  father  or  any  one  standing  in  loco  parentis, 
to  command,  and  the  duty  of  the  child  to  obey,  is  thus  shown 
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upon  the  authority  of  the  Old  Testament  to  have  been  estab- 
lished by  God  himself.  And  the  teachings  of  the  New  Testa- 
ment abundantly  prove  that,  instead  of  being  abrogated  in  any 
respect,  the  duty  of  filial  obedience  was  inculcated  with  all  the 
solemn  sanctions  which  the  new  dispensation  could  impose. 
The  fifth  commandment,  "To  honor  thy  father  and  thy  moth- 
er," was  repeated  and  enjoined  by  St.  Paul  in  his  Epistle  to 
the  Colossians;  "Children,  obey  your  parents  in  the  Lord; 
for  this  is  right."  See  upon  this  subject,  Ephesians,  vi,  1; 
Colossians,  lii,  20. 

If  anything  can  give  additional  weight  to  the  authority  on 
which  rests  the  doctriiTe  of  filial  obedience,  it  is  the  practical 
example  of  the  Savior,  himself.  In  his  quality  of  God  it  was 
incumbent  upon  him  to  be  about  the  business  of  his  Heavenly 
Father  at  Jerusalem.  But  in  his  quality  of  man  he  left  the 
temple  and  all  its  teachings  of  wisdom,  and  in  obedience  to  the 
command  of  his  earthly  parents  went  down  with  them  to  Naz- 
areth and  was  subject  unto  them.    See  Luke,  ii,  51. 

It  is  the  duty  of  parents  to  educate  their  children  in  such  a 
manner  as  they  (the  parents)  believe  will  be  most  for  their  fu- 
ture happiness,  both  temporal  and  eternal;  The  courts  of  both 
England  and  the  United  States  have  held  and  sustained  the 
right  of  the  parent  to  cause  his  children  to  be  instructed  in 
those  religious  sentiments  which  the  parent  believes  to  be  in 
accordance  with  the  will  of  God,  and  with  this  right  no  one  can 
lawfully  interfere,  whether  he  be  priest  or  clergy.  The  views 
herein  expressed  are  subordinate  to  the  rights  and  duties  of  a 
court  of  competent  jurisdiction  to  interfere  in  cases  of  gross 
abuse  or  neglect  of  the  child  by  parent  or  guardian. 
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UNITED  STATES  ex  rel.  KOEHLER  et  al.  t.  McGLINCHY  et  aL* 
(District  Court.     Sitka.    1887.) 

1.  Public  Lands  ^=»31 — Squatters*  Rights. 

Though  the  failure  of  Congress  to  extend  the  land  laws  of 
the  United  States  to  Alaska  may  be  a  source  of  annoyance  to 
settlers,  still  they  are  entitled  to  protection  In  their  right  of 
possession. 

2.  Public  Lands  ^=s»39(6) — ^Town  Sites— Highways. 

The  handing  together  of  a  community  of  people,  laying  out 
and  platting  a  town  site,  and  the  dedication  of  streets  and  alleys 
to  public  use,  Is  legitimate,  and  will  estop  all  who  participated 
therein. 

3.  Public  Lands  ^=»31 — Possessory  Rights  in. 

Public  necessity  requires  that  all  those  who  have  Immigrated 
here  and  are  occupying  the  public  domain  must  be  protected  In 
their  possessory  rights. 

4.  Navigable    Waters    ^=»36(3) — Public    Lands — Tide    Lands — 

Streets — ^Wharves. 

The  land  lying  between  high  and  low  water  mark  at  the 
foot  of  Seward  street  leading  to  Gastlneaux  Channel,  in  the 
town  of  Juneau,  and  shown  to  be  essential  to  the  use  and  con- 
venience of  said  street,  is  public  property  held  by  the  govern- 
ment in  trust  for  the  coming  state.  The  defendants  could  not 
legally  appropriate  that  portion  of  the  beach  between  high  and 
low  water  mark.  Koehler  and  his  coplalntlff  had  a  right  to  sue 
for  the  purpose  of  redressing  an  injury  to  themselves  by  the 
obstruction  of*  the  street,  and  when  their  Interest  was  made  to 
appear  they  acted  in  the  attitude  of  redressing  a  continuing 
trespass  and  wrong  against  themselves  and  acted  In  behalf  of 
all  others  who  were  or  might  be  Injured  by  the  wrongful  acts  of 
the  defendants. 

5.  Nuisance  ^=»63— Highways — Navigable  Waters. 

Driving  piles  on  the  beach  where  the  tide  ebbs  and  flows, 
between  high  and  low  water  mark,  at  the  foot  of  Seward  street, 
so  as  to  prevent  the  free  use  of  said  street,  is  such  a  nuisance 
as  equity  will  abate. 

Ball,  Stanford  &  Heid,  for  plaintiflfs. 
J.  F.  Malony,  of  Juneau,  for  defendants. 

DAWSON,  District  Judge.  Plaintiffs  by  their  bill  in  equity 
allege  in  substance  that  the  question  involved  is  one  of  com- 
mon interest  affecting  the  rights  of  a  community  whose  mem- 

^=;>See  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
•Alaskan  Reports,  Haydon,  1888,  vol.  1,  p.  41. 
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bers  are  too  numerous  to  be  made  parties  to  this  action  several- 
ly ;  that  the  parties  named  in  the  bill  and  those  unnamed  have 
a  common  interest  in  the  subject-matter  of  this  suit,  and  that 
they  constitute  a  class  and  community  residing  upon  a  certain 
area  of  land  lying  and  being  in  the  district  and  territory  of 
Alaska  known  as  Juneau  City,  situate  on  the  northwest  shore 
of  an  inlet  of  water  named  and  known  as  Gastineaux  Channel, 
an  arm  of  the  North  Pacific  Ocean ;  that  said  area  of  land  has 
been  by  common  consent  surveyed,  platted,  and  laid  off  into 
lots,  blocks,  and  squares,  with  streets  and  alleys ;  that  the  plain- 
tiffs named  and  the  class  and  community  mentioned  are  inhabit- 
ants of  and  are  residing  on  said  lots  in  the  area  of  land  afore- 
said ;  that  they  have  title  in  severalty  by  occupancy  to  the  lots 
surveyed  and  numbered  as  aforesaid. 

Petitioners  then  allege  that  in  said  survey  of  the  town  site 
there  was  laid  out  and  platted  a  street  named  and  known  as 
Seward  street,  thirty-four  feet  in  width,  and  extending  from  an 
initial  point,  the  description  of  which  is  not  now  known,  in 
a  direct  line  to  low-water  mark  in  Gastineaux  Bay  or  Inlet ; 
that  the  plaintiffs  named  and  others  live  and  have  business 
houses  fronting  on  said  street,  and  that  defendants  have  will- 
fully placed  an  obstruction  at  the  foot  of  said  street,  between 
high  and  low  water  marks,  which  they  declare  to  be  a  public 
nuisance,  and  pray  to  have  the  same  abated. 

The  answer  of  defendants  when  pruned  of  extraneous  mat- 
ter amounts  to  a  denial.  The  evidence  in  this  case  discloses 
the  following  facts: 

That  in  the  year  1881,  the  citizens  residing  on  the  area  of 
land  now  known  as  Juneau  City,  procured  one  Hanus,  of  the 
United  States  naval  force,  then  stationed  in  Alaska,  to  survey, 
lay  off,  and  plat  the  town  site  of  Juneau ;  and  that  at  a  public 
meeting  of  the  people  then  residing  in  Juneau  they  accepted 
and  ratified  said  survey,  and  have  since  that  time  acquiesced  in 
and  erected  buildings  and  made  improvements  with  reference 
to  the  lines  and  designations  of  lots,  streets,  and  alleys  set 
forth  in  the  survey  and  plat;  that  the  plaintiflfs  and  many 
others  have  erected  business  and  dwelling  houses  on  the  sides 
of  and  adjacent  to  Seward  street  and  now  occupy  the  same; 
that  the  defendants  in  the  month  of  May,  1887,  when  many  of 
those  interested  were  absent  from  Juneau  serving  the  public 
in  the  capacity  of  grand  and  petit  jurors  m  the  United  States 
District  Court  at  Sitka,  proceeded  to  obstruct  Seward  street 
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by  driving  piling  and  erecting  framework  upon  the  piling  on  the 
beach  between  high  and  low  water  mark  at  the  foot  of  the 
street.  The  evidence  shows  further  that  an  open  beach  at  the 
foot  of  the  street  so  as  to  admit  of  free  and  untrammeled 
egress  and  ingress  to  and  from  the  bay  is  essential  to  the  en- 
joyment, convenience,  and  use  of  the  street;  that  lumber,  fuel, 
and  many  articles  of  merchandise  are  necessarily  brought 
ashore  and  landed  by  small  boats,  canoes,  and  other  water 
craft ;  that  the  obstruction  of  the  street  in  the  manner  shown 
prevents  the  landing  of  boats  and  the  discharge  of  their  cargoes 
at  the  foot  of  the  street  as  had  been  customary  before  the 
erection  of  the  obstruction.  The  question  presented  is  by  no 
means  free  from  difficulty.  The  failure  of  Congress  to  extend 
the  land  laws  to  Alaska  has  rendered  the  title  of  the  occupants 
of  the  soil  precarious.  But  public  necessity  requires  that  those 
who  have  immigrated  here  and  are  occupying  portions  of  the 
public  domain  must  be  protected  in  their  possessory  rights.  It 
may  be  said  to  be  generally,  if  not  universally,  conceded  that 
the  general  principles  of  law  must  be  applied  to  new  kinds  of 
property  and  new  rights  as  they  spring  into  existence  in  the 
progress  and  organization  of  society  according  to  their  nature 
and  incidents  and  the  common  sense  of  the  community.  In 
this  comparatively  primitive  community,  where  the  oar  is  the 
great  agent  of  propulsion,  vessels  of  light  tonnage  are  in 
daily  use  in  carrying  the  commerce  of  the  country  from  place 
to  place  and  in  bringing  to  the  various  points  of  land  the  neces- 
sities of  the  people,  such  as  fuel,  lumber,  game,  etc.,  and  must 
have  a  safe  and  convenient  place  of  landing  and  discharging 
their  cargoes. 

And  although  the  people  who  are  occupying  the  soil  in  Alas- 
ka have  only  squatters'  rights  in  the  occupancy  of  their  pos- 
sessions, with  an  implied  promise  of  preference  in  the  pur- 
chase or  pre-emption  of  their  homes  when  the  land  laws  shall 
be  extended,  they  are  still  entitled  to  the  peaceful  enjoyment  of 
their  possessions  under  the  inchoate  title  they  have  acquired 
by  such  occupancy. 

The  area  of  public  land  upon  which  Juneau  City  is  situated, 
being  the  nearest  and  most  convenient  town  site  to  the  Silver 
Bow  Basin  mines,  and  to  the  valuable  and  rapidly  developing 
quartz  ledges  on  Douglas  Island,  on  the  other  side  of  Gasti- 
neaux  Bay  or  Inlet,  was  selected  by  the  early  discoverers  of 
these  mineral  deposits  as  a  rendezvous  for  the  time,  and  as  the 
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number  of  people  increased,  and  the  necessity  became*  urgent 
and  apparent,  they  banded  together  as  a  community  for  their 
protection  and  convenience,  procured  a  survey  of  the  town  site 
by  mutual  consent,  and  dedicated  as  far  as  was  possible  under 
the  circumstances  the  easement,  such  as  streets  and  alleys  to 
the  use  pf  the  public. 

It  is  a  well-established  principle  of  the  common  law  that 
property  may  be  dedicated  to  public  use.  It  is  founded  in  pub- 
lic convenience  and  has  been  sanctioned  by  the  experience  of 
ages.  Without  such  a  principle  it  would  be  difficult,  if  not  im- 
practicable, for  society,  emerging  from  the  chaos  and  confusion 
inseparable  from  the  first  location  and  settlement  of  mining 
camps,  to  enjoy  those  advantages  which  belong  to  its  condition, 
and  which  are  essential  to  its  growth,  perfection,  and  accommo- 
dation. 

Some  may  be  slow  to  appreciate  the  importance  of  this  prin- 
ciple, but  upon  reflection  it  will  be  observed  that  the  people  are 
wholly  dependent  on  it  for  highways,  streets,  alleys,  public 
squares,  and  places  of  amusement  or  of  public  business  in 
cities  and  towns.  It  is  not  essential  that  this  right  of  use  should 
be  vested  in  a  corporate  body.  It  may  exist  in  the  public  and 
have  no  other  limitation  than  the  wants  of  the  community  at 
large.  Inhabitants  of  New  Orleans  v.  U.  S.,  10  Pet.  662,  9  L. 
Ed.  573.  The  community  of  people  residmg  upon  this  town 
site  in  1881,  had  a  right  to  dedicate  for  public  use  all  the  title 
they  possessed,  being  that  of  occupancy  only  of  the  streets 
and  alleys. 

It  is  said  by  the  court  in  10  Pet.  662,  9  L.  Ed.  573,  supra,  that 
in  1784  the  representatives  of  William  Penn,  in  whom  the 
proprietary  right  of  Pennsylvania  was  vested  by  their  a^pent, 
laid  out  the  town  of  Pittsburgh.  The  original  plat  of  the  town, 
the  court  say,  "shows  that  it  was  laid  out  with  lots,  streets  and 
alleys.  *  *  *  All  the  streets  leading  south  terminate  at 
Water  street,  and  no  indication  is  given  in  the  plat  or  in  any 
part  of  the  return  of  the  surveyor  that  it  did  not  extend  to  the 
river,  as  it  appears  to  do  by  the  face  of  the  plat.  *  *  *  The 
street  thus  extended  afforded  a  large  and  convenient  space  for 
commercial  purposes  along  the  shore  of  the  river  beyond  what 
was  required  for  a  street." 

So  in  this  case  the  beach  at  the  foot  of  Seward  street  affords 
at  low  tide  a  convenient  space  for  the  piling  and  carrying  away 
of  various  articles  of  merchandise  which  go  upon  that  street, 
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and  at  high  tide  a  safe  and  convenient  landing  place  for  the 
various  water  crafts  which  ply  in  the  bay  and  which  are  the 
only  means  of  transportation  and  travel  between  Juneau,  Doug- 
las Island,  and  other  points  of  land  where  sawmills,  fisheries, 
and  other  industries  are  rapidly  springing  up.  The  question 
now  arises  is  the  obstruction  to  the  free  use  of  the  b^ch  be- 
tween tide  marks  a  public  nuisance  such  as  will  authorize  the 
interposition  of  a  court  of  equity. 

Nuisances  are  either  public  or  private.  A  public  nuisance  is 
such  as  results  from  a  violation  of  public  rights  and  producing 
no  special  injury  to  one  more  than  another  of  the  people.  Of 
this  class  are  those  intangible  injuries  that  result  from  the  im- 
moral, indecent  acts  of  parties  that  become  nuisances  by  rea- 
son of  their  baleful  influences  upon  the  morals  or  well-being 
of  society.  Of  this  class,  also,  are  most  purprestures  which 
are  a  class  of  public  nuisances  resulting  from  the  appropria- 
tion by  one  or  more  persons  to  his  or  their  own  use  public 
property  which  should  be  common  to  all.  Ely  v.  Board  of 
Sup'rs  of  Niagara  County,  36  N.  Y.  297;  Wood's  Law  of 
Nuisance,  24  and  25.  It  has  been  judicially  determined  that 
Alaska  has  been  since  1867,  and  now  is,  a  district  of  our 
country  under  the  exclusive  jurisdiction  and  control  of  the 
United  States.  See  Kie  v.  United  States  (C.  C.)  27  Fed.  351 ; 
United  States  v.  Nelson  (D.  C.)  29  Fed.  202.  This  being  set- 
tled, the  question  arises  as  to  whether  or  not  any  person  can 
lawfully  appropriate  to  his  own  use  the  ground  between  high 
and  low  water  mark  in  an  arm  of  the  sea  where  the  tide  ebbs 
and  flows.  The  right  of  Congress  to  regulate  commerce  in- 
cludes the  power  to  regulate  navigation  upon  the  navigable 
waters  of  the  United  States,  and  to  keep  such  waters  open  and 
free  for  the  purpose  of  intercourse  with  foreign  nations  and 
between  different  states.  Gibbons  v.  Ogden,  9  Wheat.  1,  193, 
6  L.  Ed.  23;  U.  S.  v.  Coombs,  12  Pet.  72,  9  L.  Ed.  1004; 
Smith  V.  Turner,  7  How.  392,  12  L.  Ed.  702. 

The  navigable  waters  of  the  United  States  are  those  which, 
whether  fresh  or  salt,  form  in  their  ordinary  condition,  by 
themselves  or  by  uniting  with  other  waters,  a  continued  high- 
way over  which  commerce  is  or  may  be  carried  on  with  other 
states  or  with  foreign  countries  in  the  customary  modes  in 
which  commerce  is  conducted  by  water.  The  Daniel  Ball,  10 
Wall.  557,  19  L.  Ed.  999;  The  Montello,  20  Wall.  430,  22  L. 
Ed.  391. 
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The  power  of  Congress  upon  this  subject  does  not  stop  at 
the  boundaries  of  states,  and  when  exercised  is  exclusive  of 
state  authority.  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed.  819 ; 
Sinnot  V.  Davenport,  22  How.  227,  16  L.  Ed.  243. 

Gastineaux  Channel  is  an  arm  of  the  North  Pacific  Ocean 
in  which  the  tide  ebbs  and  flows,  between  the  main  land  and 
Douglas  Island,  bearing  upon  its  bosom  the  commerce  of 
Alaska,  floating  ships  of  both  large  and  small  tonnage.  It  is 
none  the  less  a  part  of  the  great  ocean,  because  it  is  inland. 
If  we  could  take  in  a  panoramic  view  the  whole  apparent 
aqueous  system,  we  should  see  that  the  waters  of  Alaska  are 
all  one  mass,  apparently  as  well  as  really,  with  the  exception  of 
here  and  there  a  lake  with  a  subterranean  outlet  and  a  few 
small  rivers  that  lose  themselves  in  bibulous  sands. 

Certain  powers  of  jurisdiction  and  control  are  conferred 
upon  Congress  by  the  Constitution,  among  which  is  the  right  to 
regulate  and  defiiie  the  jurisdiction  of  the  United  States  courts 
in  relation  to  admiralty  and  maritime  causes  arising  upon  the 
high  seas,  or  upon  navigable  waters  within  the  limits  of  a  state. 
Const.  U.  S.  art.  3.  §  2,  Rev.  St.  §  563  (Comp.  St.  1916,  §  991). 

That  navigable  water,  where  the  tide  ebbs  and  flows,  within 
three  marine  leagues  of  the  shore  of  any  part  of  Alaska,  is 
the  property  of  and  subject  to  the  jurisdiction  and  control  of 
the  United  States,  is  too  clear  to  require  argument.  Have  the 
defendants,  then,  a  right  to  appropriate  to  their  own  use  that 
portion  of  the  beach  between  high  and  low  water  mark  at 
the  foot  of  Seward  street,  which  is  essential  to  the  enjoyment 
of  the  uses  and  purposes  for  which  the  street  was  dedicated, 
and  which  should  be  reserved  for  the  use  and  convenience  of 
the  general  public  ?  When  the  United  States  permitted  people 
to  enter  upon  and  occupy  the  public  domain  in  Alaska,  public 
law  and  public  policy  implies  that  they  shall  in  their  collective 
capacity  be  protected  against  the  encroachment  of  each  other 
in  the  use  and  enjoyment  of  the  privileges  necessary  to  the 
utility  and  benefits  of  the  rights  which  have  been  acquired. 

It  has  beefi  claimed  that  the  defendants,  McGlinchy  and 
Forrest,  are  entitled  to  protection  as  riparian  owners;  but 
this  position  is  wholly  untenable,  since  it  does  not  appear  that 
either  of  them  have  any  claims  even  as  squatters  to  the*  soil 
adjoining  the  beach. 

Riparian  rights  depend  wholly  upon  the  ownership  of  land 
contiguous  to  the  water,  and  are  the  same,  whether  the  propri- 
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etor  of  such  land  owns  the  soil  under  the  water  or  not.  Those 
owning  or  claiming  lands  which  border  upon  tide  waters  are 
called  "littoral"  proprietors,  and  the  term  is  now  in  general 
use,  and  should  be  employed,  rather  than  "riparian,"  in  respect 
to  the  shores  of  the  sea.  Boston  v.  Lecraw,  17  How.  432,  IS 
L.  Ed.  118.  It  is  argued,  also,  that  the  plaintiffs,  Koehler  and 
Howard,  have  no  right  to  maintain  this  action  for  themselves 
specially  and  for  the  public  generally.  But  it  will  be  observed 
that  Koehler  testified  that  the  portage  over  which  his  merchan- 
dise is  necessarily  packed  now  is  increased  and  the  expenses 
augmented  in  consequence  thereof. 

While  it  •  is  true  as  a  principle  that  the  party  suing 
must  show  that  he  has  and  is  sustaining  an  individu- 
al injury  before  he  can  be  heard,  yet,  when  that  fact 
is  made  to  appear,  he  is  in  the  attitude  of  redressing  a 
continuing  trespass  and  wrong  against  himself,  and  acts  in  be- 
half of  all  others  who  are  or  may  be  injured.  A  bill  in 
equity  to  abate  a  public  nuisance,  filed  by  one  who  has  sustained 
damages,  has,  it  has  been  said,  succeeded  to  the  former  mode 
in  England  of  an  information  in  chancery,  prosecuted  in  be- 
half of  the  crown,  to  abate  or  enjoin  the  nuisance  as  a  preven- 
tive remedy.  See  Mississippi  &  Missouri  Railroad  v.  Ward, 
2  Black,  485,  17  L.  Ed.  311.  See,  also,  the  Mining  Debris  Case 
(C.  C.)  16  Fed.  25,  8  Sawyer,  628. 

From  a  careful  review  of  the  authorities  at  command,  I 
cannot  well  escape  the  conclusion  that  the  people  of  Juneau 
have  a  right  to  the  free  use  of  Seward  street,  and  of  the  beach 
at  the  foot  of  the  street  to  low-water  mark,  and  that  the  de- 
fendants were  trespassers  when  they  erected  the  obstructions 
spoken  of,  both  against  the  United  States  and  the  people  or 
community  of  Juneau,  who  have  acquiesced  in  the  location  of 
and  enjoyed  benefits  arising  from  the  use  of  the  street. 

The  decree  of  the  court  will  be  that,  within  six  months  from 
this  time,  defendants  shall  remove  the  obstructions,  from  the 
foot  of  and  of  the  width  of  Seward  street,  to  low-water  mark, 
and  that  they  and  each  of  them  be  perpetually  restrained  and 
enjoined  from  continuing  the  present  obstructions,  or  erecting 
any  similar  or  any  obstruction  whatever  on  that  portion  of  the 
beach  lying  between  the  foot  of  Seward  street  and  on  a  line 
therewith  and  low-water  mark. 
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UNITED  STATES  v.  BRITISH  SCHOONERS.* 
(District  Court,  Sitka.     1887.) 

1.  Fish  ^=»9 — Fub  Seals— Act  or  Conobess. 

The  act  of  CcHigress  of  July  27,  1868  (15  Stat  241,  c.  273,  | 
6),  In  relation  to  the  protection  of  seal  life  in  Alaskan  waters,  is 
not  In  conflict  with  the  Constitution  of  the  United  States. 

2.  INTEBNATIONAI.      LaW      ^=5»6  —  TREATIES  —  BERING      SSA — MABE 

Clausum. 

The  United  States  purchased  and  acquired  all  the  title 
Russia  had  to  that  portion  of  Bering  Sea  described  In  the  treaty 
of  March  30,  1867  (15  Stat.  539),  Including  the  whole  group  of 
the  Aleutian  Islands.  Russia  had  acquired  title  to  the  sea  by 
right  of  discovery  as  far  back  as  1741,  and  this  right  was  recog- 
nized by  both  Great  Britain  and  the  United  States  by  the  trea- 
ties of  1824  (April  17,  1824,  8  Stat.  302)  and  1825. 

3.  Estoppel  «=»62(1) — Treaties  «=»7— Contracts 

The  law  of  estoppel  In  certain  cases  applies  to  nations  as 
to  Individuals.  Nations,  like  individuals,  have  the  right  of  con- 
tracts, and  their  treaties  are  subject  to  the  same  rules  of  In- 
terpretation. Great  Britain  and  her  Dominion  government,  of 
which  British  Columbia  Is  a  part,  are  estopped  from  any  claim 
of  right  to  take  fur-bearing  animals  In  that  part  of  Bering  Sea 
which  Is  bounded  by  the  lines  set  forth  In  the  treaty  of  March^ 
1867;  her  treaty  with  Russia  of  1825  having  expired. 

4.  Territories  ^=»8 — Treaties   «=»7 — Constitutional  Law. 

The  courts  have  power  t&  Interpret  treaties,  and  when  made 
they  should  be  held  sacred,  and  are  a  part  of  the  supreme  law 
of  the  land.  CV>ngress  recognized  the  validity  of  the  treaty  by 
extending  the  laws  In  relation  to  customs,  commerce,  and  navi- 
gation to  and  over  all  the  waters  of  Alaska. 

A.  K.  Delaney,  of  Juneau,  for  the  United  States. 
M.  W.  T.  Drake,  Q.  C,  for  the  vessels. 

DAWSON,  District  Judge.  The  libel  of  information  in 
the  case  of  the  schooner  Dolphin  is  similar  to  the  informa- 
tions filed  against  the  other  schooners  named,  and  alleges 
that  on  the  12th  day  of  July,  1887,  the  commanding  offi- 
cer of  the  United  States  revenue  cutter  Rush  seized  the 
schooner  Dolphin  in  that  portion  of  Bering  Sea  which  was 
ceded  to  the  United  States  by  Russia  in  the  treaty  of  March, 
1867;    that  said  schooner  was  violating  section  1956  of  the 

^=9See  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digeets  A  Indexes 
•Alaskan  Reports.  Haydon,  1888,  toL  1,  p.  53. 
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Revised  Statutes  (U.  S.  Comp.  St.  1916,  §  8850)  in  relation 
to  the  protection  of  seal  life  in  the  waters  of  Alaska. 
To  the  libel  of  information  the  queen's  counsel  of  British  Co- 
lumbia filed  a  demurrer,  alleging  that  the  District  Court  of 
Alaska  had  no  jurisdiction  over  the  subject-matter  of  the  ac- 
tion, for  the  reason  that  the  schooner  was  more  than  one 
marine  league  from  the  shore  when  seized,  and  that  the  act  of 
Congress  of  July  27,  1868,  is  unconstitutional,  in  that  it  re- 
stricts free  navigation  of  the  Bering  Sea  for  sealing  purposes. 
A  stipulation  signed  by  the  queen's  counsel,  Mr.  M.  W.  T. 
Drake,  upon  the  part  of  the  British  owners,  and  Mr.  A.  K. 
Delaney,  upon  the  part  of  the  United  States,  was  filed,  in  which 
it  was  agreed  and  conceded  that  the  masters  of  the  vessels 
named  were  taking  fur  seals  in  that  portion  of  Bering  Sea 
which  is  claimed  by  the  United  States  under  the  treaty  with 
Russia  of  March,  1867. 

The  issue  as  presented  involves  an  examination  of  a  most 
pertinent  and  critical  question  of  international  law.  It  will  be 
necessary  to  ascertain,  first,  the  right  of  the  Imperial  govern- 
ment of  Russia  to  the  Bering  Sea,  anterior  to  the  treaty  of 
March,  1867,  and  for  information  upon  this  subject  I  am  large- 
ly indebted  to  Mr.  N.  L.  Jeffries  for  a  collection  and  citation 
of  authorities  and  historical  events,  and  for  the  want  of  books 
at  my  command  upon  this  question  I  am  compelled  to  rely  for 
historical  facts  upon  his  carefully  prepared  brief.  From  this 
elaborate  brief  I  glean  the  following  facts: 

The  sea  of  Kamchatka,  or  Bering  Sea,  is  a  large  estuary  of 
the  North  Pacific  Ocean,  or  bay,  and  from  the  date  of  its  dis- 
covery until  the  cession  of  Alaska  to  the  United  States  was 
bordered  on  all  sides  by  the  territory  of  Russia,  except  the 
straits  at  the  north  leading  to  the  Frozen  Ocean,  and  the  out- 
let in  the  southwest  into  the  North  Pacific. 

In  the  early  part  of  the  eighteenth  century,  Peter  the  Great, 
of  Russia,  directed  the  fitting  out  of  an  exploring  expedition 
to  determine  whether  the  continents  of  Asia  and  America 
joined,  or  were  separated  by  the  sea;  also  to  discover  if  there 
were  not  an  American  Russia,  as  there  was  already  an  Asiatic 
and  European  Russia. 

The  expedition  was  commanded  by  Captain  Bering,  who  set 
out  from  St.  Petersburg,  accompanied  by  officers,  seamen,  and 
shipbuilders,  on  the  5th  of  February,  1725;  and  after  a  peril- 
ous journey  through  Northern  Siberia  he  reached  Kamchatka, 
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whence  he  sailed  on  the  20th  of  July,  1728,  in  a  vessel  named 
the  Gabriel,  which  had  been  built  at  Kamchatka  in  accordance 
with  instructions  drawn  up  by  the  Emperor. 

The  first  land  discovered  was  the  island  of  St.  Lawrence, 
which  he  named  in  honor  of  the  saint  on  whose  day  it  was  dis- 
covered. He  continued  northward  until  he  reached  what  he 
supposed  was  the  northeastern  extremity  of  Asia,  and  was 
satisfied  'that  the  two  continents  were  separated  by  the  sea. 
Returning  to  St.  Petersburg  after  passing  through  the  sea 
and  straits  which  bear  his  name,  with  a  fixed  opinion  that 
there  was  a  large  body  of  land  to  the  eastward,  he  aroused  the 
spirit  of  discovery  and  induced  his  government  to  continue  the 
explorations.  He  was  created  an  admiral  and  placed  in  com- 
mand of  a  new  expedition ;  the  senate,  the  admiralty,  and  the 
Academy  of  Science  all  united  in  aiding  and  encouraging  the 
enterprise.  This  expedition,  like  the  former,  made  the  long 
and  dreary  journey  across  Northern  Asia,  and  the  Sea  of 
Okhotsk  to  Kamchatka. 

On  the  4th  of  June,  1741,  two  well-appointed  ships,  the  St. 
Paul  and  St.  Peter,  sailed  in  quest  of  new  discoveries.  On  the 
18th  of  July  Bering  first  saw  the  continent  of  America  in 
latitude  50  deg.  28  min.  See  MuUer's  Voyages  from  Asia  to 
America;   Steller's  Diary,  page  190. 

According  to  his  instructions,  after  reaching  the  American 
coast,  he  was  to  steer  southward  to  the  45th  parallel,  and  then 
return  to  the  north,  crossing  back  to  Asia  at  Bering  Strait. 
Bancroft's  History  of  Alaska,  page  54. 

During  this  expedition,  Bering  sailed  as  far  south  as  45  deg. 
north  latitude,  and  after  making  inany  discoveries  his  ship 
was  finally  wrecked  near  the  island  which  bears  his  name,  and 
on  which  he  died  on  the  8th  of  December,  1741. 

The  enterprising  spirit  of  Russian  merchants  and  traders 
even  in  Siberia  was  awakened  by  the  accounts  given  of  the  in- 
dustries that  might  be  created  and  the  innumerable  fur-bear- 
ing animals  which  inhabited  the  waters  and  islands  in  and 
adjacent  to  what  is  now  known  as  Bering  Sea.  Owing  to  a 
conflict  of  interests,  disorder,  and  a  wanton  destruction  of  seal 
life  in  the  waters  and  on  the  islands  of  the  new  discoveries, 
an  imperial  ukase  was  issued,  bearing  date  of  December  27, 
1799,  by  which  the  right  of  fishing,  hunting,  and  trading  was 
conferred  upon  what  was  designated  the  "Russian  American 
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Company."  In  the  ukase  of  that  date  Russia  asserted  a  distinct 
claim,  by  right  of  discovery,  to  the  western  part  of  America, 
beginning  from  the  55th  degree  of  north  latitude,  and  of  the 
chain  of  islands  extending  from  Kamchatka  to  the  north  to 
America  and  southward  to  Japan.  Authority  was  also  given 
to  the  company  to  have  exclusive  use  of  all  hunting  grounds 
and  establishments  then  existing  on  the  northeastern  (western) 
coast  of  America,  from  the  55th  degree  of  north  latitude,  but 
farther  to  the  south,  and  to  occupy  the  new  lands  discovered 
as  Russian  possessions.  It  will  be  observed  from  the  forego- 
ing that  Russia  claimed  the  exclusive  right  and  dominion  of 
the  Sea  of  Kamchatka,  now  known  as  Bering  Sea,  by  right  of 
discovery,  and  for  the  further  reason  that  the  sea  was  bounded 
by  Russia's  Asiatic  coast  on  the  west,  to  Bering  Straits  on  the 
north,  and  on  the  American  continent  as  far  east  as  British 
possessions,  and  south  to  54  deg.  40  min.  north  latitude,  and 
was  essentially  landlocked  by  Russian  territory. 

Now,  in  relation  to  this  question  of  title  acquired  by  discov- 
ery, our  own  court  of  last  resort  has  held  in  the  case  of  John- 
son V.  Mcintosh,  8  Wheat.  572,  5  L.  Ed.  681,  Marshall,  C.  J., 
delivering  the  opinion,  that : 

"On  the  discovery  of  this  Immense  continent,  the  great  nations  of 
Europe  were  eager  to  appropriate  to  themselves  so  much  of  it  as  they 
could  ♦  ♦  ♦  acquire.  ♦  ♦  ♦  But  as  they  were  all  in  pursuit 
of  nearly  the  same  object.  It  was  necessary,  in  order  to  avoid  con- 
flicting settlements,  and  consequent  war  with  each  other,  to  estab- 
lish a  principle,  which  all  should  acknowledge  as  the  law  by  which 
the  right  of  acquisition,  which  they  all  asserted,  should  be  regulated, 
as  between  themselves.  This  principle  was  that  discovery  gave  title 
to  the  government  by  whose  subjects,  or  by  whose  authority,  it  was 
made,  against  all  other  European  governments,  which  title  might  be 
consummated  by  possession.  The  exclusion  of  all  other  Europeans 
necessarily  gave  to  the  nation  making  the  discovery  the  sole  right  of 
acquiring  the  soil  from  the  natives,  and  establishing  settlements  upon 
it  It  was  a  right  with  which  no  European  could  interfere.  It  was 
a  right  which  all  asserted  for  themselves,  and  to  the  assertion  of 
which,  by  others,  all  assented.  •  •  • »»  See  Wharton's  Digest  In- 
'ternational  Law,  vol.  1,  S  2. 

Chancellor  Kent  says: 

"All  that  can  be  reasonably  asserted  Is  that  the  dominion  of  the 
sovereign  of  the  shore  over  the  contiguous  sea  extends  as  far  as  is 
requisite  for  his  safety  and  for  some  lawful  end."  1  Kent's  Com- 
mentaries, page  2& 
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Vattel  says: 

*'A  nation  may  appropriate  to  herself  those  things  of  which  the 
free  and  common  use  would  be  prejudicial  or  dangerous  to  her.  This 
is  a  second  reason  for  which  governments  extend  their  dominion  over 
the  sea  along  their  coasts,  as  far  as  they  are  able  to  protect  their 
rtghts."     See  VatteFs  Law  of  Nations,  127. 

Supplementing  the  principle  enunciated  by  Chief  Justice 
Marshall,  supra,  with  the  rule  as  stated  by  Kent  and  Vattel, 
can  there  longer  exist  a  doubt  as  to  Russia's  title  to  the  Bering 
Sea  and  the  extended  group  of  the  Aleutian  Islands  ? 

The  queen's  counsel  lays  much  stress  in  his  argument  upon 
the  fact  that  both  the  United  States  and  Great  Britain  treated 
with  Russia  (the  United  States  in  1824,  and  Great  Britain  in 
1825)  in  relation  to  the  free  use  of  the  waters  of  the  Bering  Sea, 
and  it  is  claimed  that  by  these  treaties  the  sea  was  thrown  open 
as  the  common  property  of  mankind.  But  an  examination  of 
these  treaties  and  the  objects  in  view  by  the  three  great  powers 
fail  to  warrant  the  conclusion  reached  in  the  argument.  "The 
principal  parts  of  the  treaty  between  the  United  States  and 
Russia,  the  treaty  between  Great  Britain  and  Russia  being 
similar,  are  thus  set  forth  by  Professor  Wharton  (see  1  Inter- 
national Law  Digest,  §  32) : 

"Article  L — It  is  agreed  that,  in  any  part  of  the  great  ocean,  com- 
monly called  the  Padflc  Ocean  or  South  Sea,  the  respective .  citizens 
or  subjects  of  the  high  contracting  powers  shall  be  neither  dis- 
turbed nor  restrained,  either  in  navigation  or  in  fishing,  or  in  the 
power  of  resorting  to  the  coasts,  upon  points  which  may  not  already 
have  been  occupied,  for  the  purpose  of  trading  with  the  natives, 
saving  always  the  restrictions  and  conditions  determined  by  the  fol- 
lowing articles. 

'•Article  2. — With  a  view  of  preventing  the  rights  of  navigation 
and  of  fishing  exercised  upon  the  great  ocean  by  the  citizens  and  sub- 
jects of  the  high  contracting  powers  from  becoming  the  pretext  for 
an  illicit  trade,  it  is  agreed  that  the  citizens  of  the  United  States 
shaU  not  resort  to  any  point  where  there  is  a  Russian  estabUshment, 
without  the  permission  of  the  governor  or  commander,  and  that,  re- 
ciprocally, the  subjects  of  Russia  shall  not  resort,  without  permission, 
t(f  any  estabUshment  of  the  United  States  upon  the  northwest  coast. 

"Article  3. — It  is  moreover  agreed  that,  hereafter,  there  shaU  not 
be  formed  by  the  citizens  of  the  United  States,  or  under  the  authority 
of  the  said  states,  any  estabUshment  upon  the  northwest  coast  of 
America,  nor  in  any  of  the  islands  adjacent,  to  the  north  of  fifty- 
four  degrees  and  forty  minutes  of  north  latitude,  and  that,  in  the 
same  manner,  there  shall  be  none  founded  by  Russian  subjects,  or 
under  the  authority  of  Russia,  south  of  the  same  paraUeL 
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"Article  4.— It  Is,  nevertheless,  understood  that  during  a  term  of 
ten  years,  counting  from  the  signature  of  the  present  convention,  the 
ships  of  both  powers,  or  which  belong  to  their  citizens  or  subjects 
respectively,  may  reciprocally  frequent,  without  any  hindrance  what- 
ever, the  interior  seas,  gulfs,  harbors,  and  creeks,  upon  the  coast 
mentioned  in  the  preceding  article,  for  the  purpose  of  fishing  and 
trading  with  the  natives  of  the  country. 

"Article  5. — All  spirituous  liquors,  firearms,  other  arms,  powder, 
and  munitions  of  war  of  every  kind,  are  always  excepted  from  this 
same  commerce,  permitted  by  the  preceding  article,  and  the  two 
powers  engage,  reciprocally,  neither  to  sell  nor  suffer  them  to  be 
sold,  to  the  natives  by  their  respective  citizens  and  subjects,  nor 
by  any  person  who  may  be  under  their  authority.  It  is  likewise 
stipulated  that  this  restriction  shall  never  afford  a  pretext,  nor  be 
advanced,  in  any  case,  to  authorize  either  search  or  detention  of 
the  vessels,  seizure  of  the  merchandise,  or,  in  fine,  any  measures  of 
constraint,  towards  the  merchants  or  crews  w*fao  may  carry  on  this 
commerce;  the  high  contracting  powers  reciprocally  reserving  to 
themselves  to  determine  upon  the  penalties  to  be  incurred,  and  to 
inflict  the  punishments  in  case  of  the  contravention  of  this  article 
by  their  respective  citizens  or  subjects." 

Nations,  like  individuals,  have  the  right  of  contracts,  and 
their  treaties  are  subject  to  the  same  rules  of  interpretation 
and  of  morality  which  govern  in  municipal  law.  1  Bouvier 
Law  EHctionary,  741. 

"Estopper*  in  law  is  a  term  the  etymology  of  which  impUes 
the  preclusion  of  a  person  from  asserting  a  fact  by  previous 
conduct,  inconsistent  therewith,  on  his  own  part  or  on  the  part 
of  those  under  whom  he  claims.  It  is  in  law  a  prohibition 
which  denies  a  man  the  right  of  alleging  or  denying  a  fact  in 
which  he  has  with  full  knowledge  long  acquiesced.  Stephen's 
Plead.  239.  See  Vattel  on  the  Law  of  Nations,  §§  286  and  294. 
Applying  this  rule,  the  conclusion  cannot  be  escaped  that 
in  consequence  of  the  acquiescence  of  Great  Britain  in  the 
claim,  jurisdiction,  and  dominion  of  Russia  to  what  is  now 
known  as  Bering  Sea  since  the  expiration  of  the  treaty  of 
Russia  and  Great  Britain  in  1825,  which  was  to  exist  for  ten 
years.  Great  Britain  and  her  Dominion  government,  of  which 
British  Columbia  is  a  part,  are  estopped  from  any  claim  of 
right  or  privilege  of  taking  fur-bearing  animals  in  Bering  Sea 
east  of  the  line  mentioned  as  our  western  boundary  ii^  the 
treaty,  and  which  is  recognized  as  the  Hne  dividing  the  conti- 
nents of  Asia  and  North  America. 
The  western  boundary  line  of  the  United  States  as  agreed 
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Upon  by  the  United  States  and  Russia  in  the  treaty  of  March, 
1867,  is  as  follows: 

"The  western  limit  within  which  the  territories  and  dominion  con- 
veyed, are  contained,  passes  through  a  point  in  Bering's  Straits  on 
the  parallel  of  sixty-flve  degrees  thirty  minutes  north  latitude,  at 
Its  intersection  by  the  meridian  which  passes  midway  between  the 
Islands  of  Krusenstem,  or  Ignalook,  and  the  Island  of  Ratmanoff,  or 
Noonarbook,  and  proceeds  due  north,  without  limitation,  into  the 
same  Frozen  Ocean.  The  same  western  limit,  beginning  at  the  same 
initial  point,  proceeds  thence  in  a  course  nearly  southwest,  through 
Bering's  Straits  and  Bering's  Sea,  so  as  to  pass  midway  between  the 
northwest  point  of  the  Island  of  St.  Lawrence  and  the  southeast 
point  of  Cape  Choukotski,  to  the  meridian  of  one  hundred  and 
seventy -two  west  longitude;  thence,  from  the  intersection  of  that 
meridian,  in  a  southwesterly  direction,  ao  as  to  pass  midway  between 
the  Island  of  Attou  and  the  Copper  Island  of  the  Kormandorskl 
couplet  or  group  in  the  North  Pacific  Ocean,  to  the  Meridian  of  one 
hundred  and  ninety-three  degrees  west  longitude,  so  as  to  include 
in  the  territory  conveyed  the  whole  of  the  Aleutian  Islands  east  of 
that  meridian."    See  Public  Treaties,  page  672. 

The  courts  have  the  same  right  and  power,  when  called 
upon  to  interpret  a  public  treaty,  to  derive  aid  from  con- 
temporaneous interpretation,  and  by  ascertaining  the  inten- 
tion of  those  whose  duty  it  is,  under  the  Constitution,  to  make 
treaties,  as  they  have  in  the  interpretation  of  any  other  law. 
What,  then,  was  the  object  in  purchasing  Alaska?  Manifestly 
to  extend  our  northwest  boundary  line  so  as  to  include  the 
whole  group  of  the  Aleutian  Islands. 

Senator  Sumner,  who  was  chairman  of  the  committee  on 
foreign  affairs  in  the  Sena^te  of  the  United  States  at  the  time 
of  the  Alaska  purchase,  and  after  the  boundary  line  had  been 
agreed  upon,  defined  it  is  as  follows : 

''Starting  from  the  Frozen  Ocean,  the  western  boundary  descends 
Bering  Straits  midway  between  the  two  Islands  of  Krusenstem  and 
Ratmanoff  to  the  parallel  of  65  deg.  30  min.,  just  below  where  the 
continents  of  America  and  Asia  approach  each  other  the  nearest; 
and  from  this  point  it  proceeds  in  a  course  nearly  southwest  through 
Bering  Straits  midway  between  the  island  of  St.  Lawrence  and  Cape 
Choukotski,  to  the  meridian  of  172  deg.  west  longitude,  and  thence 
In  a  southwesterly  direction,  traversing  Bering  Sea  midway  between 
the  Island  of  Attau  on  the  east  and  Copper  Island  on  the  west,  to  the 
meridian  of  193  deg.  west  longitude,  leaving  the  prolonged  group  of 
the  Aleutian  Islands  in  the  possessions  now  transferred  to  the  United 
States,  and  making  the  western  boundary  of  our  country  the  dividing 
line  which  separates  Asia  from  America.  In  the  Aleutian  range,  be- 
sides Innumerable  Islets  and  rocks,  there  are  not  less  than  fifty-five 
5A.R.— 2 
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islands  exceeding  three  miles  in  length;  there  are  seven  exceeding 
forty  miles,  with  Ounimak,  which  is  the  largest,  exceeding  seventy- 
three  miles.  In  our  part  of  Bering  Sea  there  are  five  considerable  is- 
lands, the  largest  of  which  is  St.  Lawrence,  being  more  than  ninety- 
six  miles  long."    See  Ex.  Doc  No.  177,  40  Cong.,  2d  Sess.,  page  125. 

Indicating  most  clearly  what  was  the  understanding  in  the 
United  States  Senate  at  the  time  as  to  our  western  boundary. 

Subdivision  2  of  section  2  of  article  2,  of  the  Constitution, 
in  defining  the  powers  of  the  President,  says: 

"He  shall  have  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  Senators  present 
concur." 

Judge  Story,  in  considering  this  clause  of  the  Constitution, 
says: 

*'It  will  be  observed  from  this  that  the  power  to  make  treaties  is 
by  the  Constitution  general,  and  of  course  It  embraces  all  sorts  of 
treaties  for  peace  or  war,  for  commerce  or  territory."  See  Story  on 
the  Constitution,  g  1508,  and  authorities  there  cited. 

It  is  argued  that  this  question  belongs  to  the  political  depart- 
ment of  the  government  and  that  it  should  be  there  adjusted ; 
but  this  position  is,  I  think,  wholly  untenable,  at  least  at  this 
stage  of  the  controversy. 

The  second  clause  of  the  sixth  article  of  the  Constitution 
declares  that: 

"This  Constitution,  and  the  laws  of  the  United  States,  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the  su- 
preme law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding." 

Judge  Story,  in  commenting  on  this  section,  forcibly  says: 

"The  propriety  of  this  clause  would  seem  to  result  from  the  very 
nature  of  the' Constitution.  If  it  was  to  establish  a  national  govern- 
ment, that  government  ought  to  the  extent  of  its  powers  and  rights, 
to  be  supreme.  It  would  be  a  solecism  to  affirm  that  a  national 
government  should  exist  with  certain  powers,  and  yet  that  in  the 
exercise  of  those  powers  it  should  not  be  supreme. 

"In  regard  to  treaties,  there  is  equal  reason  why  they  should  be 
held  when  made,  to  be  the  supreme  law  of  the  land.  It  is  to  be  con- 
sidered that  treaties  constitute  solemn  compacts  of  binding  obligation 
among  nations;  and  unless  they  are  scrupulously  obeyed,  and  en- 
forced, no  foreign  nation  would  consent  to  negotiate  with  us;  or 
if  it  did,  any  want  of  strict  iQdelity  on  our  part  in  the  discharge  of 
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the  treaty  Btlpulations  would  be  visited  by  reprisals,  or  war.  It 
is,  therefore,  indispensable  that  they  should  have  the  obligation  and 
force  of  a  law,  that  they  may  be  executed  by  the  Judicial  power,  and 
be  obeyed  like  other  laws."    See  Story  on  the  Ck)nstitution,  S  1838. 

Congress  recognized  the  right  of  the  United  States  to  the 
whole  of  the  new  acquisition  by  appropriating  $7,200,000  to 
pay  for  the  new  territory,  and  on  the  27th  day  of  July,  1868, 
extended  the  laws  of  the  United  States  relating  to  customs, 
commerce,  and  navigation  over  all  the  main  lands,  islands,  and 
waters  of  the  territory  ceded  to  the  United  States  by  the  Em- 
peror of  Russia.  See  Reyised  Statutes,  §  1954.  Showing  un- 
mistakably the  understanding  of  the  government  at  the  time  as 
to  what  had  been  acquired,  and  that  our  boundary  line  was  lo- 
cated at  the  193d  degree  of  west  longitude.  The  longitude  of 
a  place  is  the  arc  of  the  equator  intercepted  between  the  meridi- 
an passing  through  that  place  and  some  assumed  meridian  to 
which  all  others  are  referred.  Different  nations  have  adopted 
different  meridians.  The  English  reckon  from  the  Royal 
Observatory  at  Greenwich;  the  French  from  the  Imperial 
Observatory  at  Paris;  and  the  Germans  from  the  Observa- 
tory at  Berlin,  or  from  the  island  of  Ferro.  In  the  United 
States  we  sometimes  reckon  longitude  from  Washington,  and 
sometimes  from  Greenwich.  See  Loomis'  Elements  of  Astron- 
omy. But  in  establishing  the  western  boundary  line  of  Alaska 
the  reckoning  of  longitude  was  from  Greenwich,  which  reaches 
the  line  dividing  the  continents  of  Asia  and  North  America. 
See  article  1  of  the  Treaty  of  March,  1867. 

The  purchase  of  Alaska  was  unquestionably  made  with  a 
view  to  the  revenues  to  be  derived  from  the  taking  of  fur  seal 
in  the  waters  of  Bering  Sea,  and  especially  on  the  islands  of 
St.  Paul  and  St.  George,  both  of  which  were  by  act  of  Con- 
gress of  March  3,  1869,  made  "a  special  reservation  for  gov- 
ernment purposes."  See  15  Stat.  348.  Secretary  Seward  was 
a  skilled  diplomat,  a  learned  man  in  statecraft,  and  he  evi- 
dently foresaw  the  income  to  be  derived  by  the  government 
from  the  seal  industry  on  and  adjacent  to  those  islands.  Hence 
in  the  negotiation  he  insisted  upon  and  Russia  conceded  that 
our  boundary  line  should  be  extended  to  the  meridian  named 
in  the  treaty.  The  industry  and  consequent  revenues  would 
be  hopeless  without  the  residuary  power  of  the  United  States 
to  protect  and  regulate  the  taking  of  fur-bearing  animals,  the 
continuation  of  which  can  but  result  in  the  wanton  destruc- 
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tion  of  the  rookeries,  the  most  valuable  in  the  world,  is  a 
legitimate  exercise  of  the  powers  of  sovereignty  under  the 
law  of  nations,  with  which  no  nation  can  lawfully  interfere. 
The  question  of  the  constitutionality  of  the  act  of  Congress  of 
July  27,  1868  (Revised  Statutes,  p.  343),  scarcely  deserves 
notice,  since  it  has  been  sustained  by  this  court.  See  United 
States  V.  Nelson  (D.  C.)  29  Fed.  202.  See  same  case,  affirmed 
by  the  United  States  Circuit  Court  for  Oregon,  30  Fed.  112. 
See,  also,  The  Louisa  Simpson,  2  Sawyer,  Fed.  Cas.  No. 
8,533. 

The  conclusion  I  have  reached  is  that  the  demurrer  must 
be  overruled ;  and  it  is  so  ordered,  and  that  judgment  of  for- 
feiture to  the  United  States  be  entered  against  each  of  the  ves- 
sels separately,  together  with  their  tackle,  apparel,  furniture, 
and  cargoes,  saving  to  the  masters  and  mates  their  private 
property,  such  as  nautical  instruments  and  the  like,  and  that  a 
stay  of  proceedings  for  90  days  be  granted  as  per  stipulation 
filed. 


In  re  ATKINS,  U.  S.  Marshal.* 

(District  Court.     Sitka.    1887.) 

No.  — . 

..  Contempt  ^=:>18 — Officees. 

The  Judge  of  the  district  court  appointed  three  appraisers 
under  sections  939,  940,  Rev.  Stat.  U.  S.  1878  (U.  S.  Comp. 
St  1916,  §§  1565,  1506),  to  appraise  and  place  a  value  upon  cer- 
tain fur  seal  skins  seized  by  United  States  revenue  cutters  in 
Bering  Sea,  and  brought  to  Sitka  for  condenmation  and  sale; 
the  United  States  marshal  interfered  with  the  appraisers  and 
forbade  them  from  appraising  the  skins  claiming  they  were  in 
his  possession.    Heldy  guilty  of  contempt  of  court. 

!.  Criminal  Law  ^=>998 — Judgment — Courts — Jurisdiction. 

For  contumacious  opposition  to  the  order  of  the  court  the 
United  States  marshal  was  fined  $50  and  paid  the  fine  to  the 
clerk ;  subsequently  he  made  a  motion  to  have  the  entry  of  said 
fine  expunged  from  the  record,  remitted,  and  the  money  refund- 
ed, denying  any  intention  to  disregard  or  in  any  way  disrespect 
or  violate  the  order  of  the  court.  Held  that,  while  courts  may. 
during  the  term,  correct  or  recall  Judgments  in  either  civil  or 

^=9See  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
•Alaskan  Reports,  Haydon,  1888.  yoI.  1,  p.  67. 
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criminal  cases,  which  are  unexecuted,  yet  that,  when  a  fine  has 
been  imposed,  paid,  and  the  record  completed,  the  court  has  no 
further  power  over  the  subject-matter,  and  can  give  no  relief. 

DAWSON,  District  Judge.  Certain  fur  seal  skins  had  been 
seized  by  the  United  States  revenue  cutter  Rush,  in  that  por- 
tion of  Bering  Sea  claimed  by  the  United  States,  brought  to 
Sitka,  condemned  by  the  judgment  of  the  District  Court  as 
'  forfeited,  and  ordered  to  be  sold.  The  allegation  in  the  libel 
of  information  was,  and  the  evidence  showed,  that  the  masters 
of  the  vessels  upon  which  the  skins  were  found,  and  from 
which  they  were  taken  by  the  officers  of  the  revenue  cutter, 
were  violating  section  1956,  Revised  Statutes  (U.  S.  Comp. 
St.  1916,  §  8850),  in  relation  to  the  protection  of  seal  life  in 
Alaskan  waters.  Subsequent  to  the  judgment  of  forfeiture, 
and  prior  to  the  day  fixed  for  the  sale,  an  application  was  made 
to  the  court  for  the  appointment  of  appraisers  to  view  and  as- 
certain the  value  of  the  skins,  with  a  view  upon  the  part  of  the 
owners  of  giving  bond  therefor,  and  appealing  the  case.  Upon 
the  application  made,  the  court,  acting  under  a  mandatory 
statute  (see  sections  939  and  940,  Revised  Statutes  [U.  S. 
Comp.  St.  1916,  §§  1565,  1566]),  as  well  as  a  rule  in  admiralty 
(see  rule  66),  appointed  three  men  to  examine  and  appraise 
said  property.  The  evidence  of  the  appraisers  filed  in  court 
shows  that  Bartin  Atkins,  as  marshal  of  the  District  of  Alaska, 
and  as  the  executive  officer  of  the  court,  entered  the  ware- 
house where  said  property  was  stored,  and  where  the  apprais- 
ers were  at  work  in  the  performance  of  their  sworn  duty,  and 
made  inquiry  as  to  whether  the  appraisers  were  going  to  open 
all  the  sacks,  and,  being  answered  in  the  affirmative,  protested, 
and  as  marshal  forbade  the  appraisers  to  proceed  with  the  work 
of  examination  and  appraisement.  The  appraisers  appointed 
and  sworn  as  aforesaid,  reported  the  marshal  to  the  court,  and 
acting  upon  the  report  of  said  appraisers,  the  court  imposed  a 
fine  of  $50  on  the  marshal,  and  directed  the  appraisers  to  pro- 
ceed with  their  work.  The  marshal  immediately,  or  shortly 
thereafter,  paid  the  fine  so  imposed  to  the  clerk,  and  now  asks 
by  his  motion  to  have  the  entry  of  said  fine  expunged  from  the 
record,  remitted,  and  the  money  refunded,  alleging  in  substance 
that  he,  as  marshal,  charged  with  the  custody,  care,  and  pro- 
tection of  the  property,  and  as  the  executive  officer  of  the 
court,  had  a  right  to  protest  against  the  manner  and  the  method 
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adopted  by  the  appraisers  to  ascertain  the  condition  and  value 
of  the  property,  but  denying  any  intention  to  disregard  or  in 
any  way  disrespect  or  violate  the  order  of  the  court.  There  is. 
very  little  conflict  in  the  statement  of  the  appraisers  and  that 
of  the  marshal,  in  relation  to  what  occurred  in  the  warehouse 
where  the  property  was  stored. 

When  the  appraisers  were  appointed  and  sworn  to  faithfully 
and  impartially  discharge  the  duty  enjoined  upon  them,  who 
should  dictate  to  them  the  manner  by  which  they  could  best 
arrive  at  a  proper  and  just  valuation  of  the  property?  They 
were  for  the  time  officers  of  the  court,  and  they  only  could  de- 
termine the  most  satisfactory  method  of  examining  and  placing 
an  estimate  upon  the  property.  Why  appoint  appraisers,  if  their 
discretion  and  judgment  is  to  be  controlled  by  some  other  per- 
son? True,  the  custody  of  the  marshal  was  supreme  in  the 
matter  of  protecting  the  property  from  loss  or  destruction,, 
but  had  he  a  right  to  interfere  widi  the  functions  and  preroga- 
tive of  the  appraisers?  I  think  not,  and  for  various  reasons. 
The  law  requires  the  court,  Vhen  the  proper  application  is 
made,  to  appoint  appraisers,  and  when  they  are  appointed  and 
sworn,  and  enter  upon  the  discharge  of  their  duties,  their 
power  is  supreme  until  they  make  their  report.  Of  course,, 
upon  a  proper  showing  of  bias  or  unfairness,  the  court  might 
modify  or  set  aside  their  report.  But  even  then  the  proof  of 
such  conduct  upon  the  part  of  appraisers,  or  such  bias  a& 
would  shock  honesty,  or  lead  the  judicial  mind  to  the  inevitable 
conclusion  that  some  wrongful  method  had  been  adopted, 
should  be  clear,  positive,  and  abiding;  otherwise  the  court 
would  not  be  warranted  in  interfering.  In  this  case  I  have  no- 
doubt  from  the  lights  before  me  that  the  appraisers  entered 
upon  the  discharge  of  their  duties  with  a  full  knowledge  and 
realization  of  the  nature  and  character  of  the  oath  they  had 
taken,  and  began  work  in  good  faith. 

The  question  now  arises :  Was  the  act  of  the  marshal  con- 
tumacious to  such  an  extent  as  to  call  for  action  upon  the 
part  of  the  court,  and  to  merit  punishment?  Courts  of  justice 
have  an  inherent  power  to  punish  all  persons  for  contempt  of 
their  rules,  orders,  and  disobedience  of  their  process,  and  for 
disturbing  them  in  their  proceedings.  21  Me.  550;  5  Ired. 
199;  37N.H.45a 

Blackstone  (see  volume  4,  page  288),  in  speaking  of  con- 
tempt, says: 
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"The  contempts  that  are  thus  ponished  are  either  direct,  which 
openly  Insult  or  resist  the  powers  of  the  court,  or  the  persons  of  the 
Judge  who  preside,  or  else  are  consequential,  which,  without  such 
gross  insolence  or  direct  opposition,  plainly  tend  to  create  an  uni- 
versal disregard  of  their  authority." 

Contempts  are  of  various  kinds.  Some  may  arise  in  the  face 
of  the  court,  such  as  obstinacy,  perverseness,  or  prevarication ; 
others,  by  disobeying  or  treating  with  disrespect  tfie  writ,  rules, 
or  orders  of  the  court.  In  the  Judiciary  Act  of  1789  (1  Stat.  73, 
c.  20)  the  power  is  expressly  conferred  upon  the  United  States 
courts  to  punish  for  contempts  of  their  authority  all  persons, 
including  officers  of  the  courts,  for  disobedience  of  any  rule, 
writ,  process,  or  order,  decree,  or  command  of  the  courts.  See 
section  725,  Revised  Statutes  (U.  S.  Comp.  St.  1916,  §  1245). 

When  Congress  extended  the  laws  of  the  United  States  re- 
lating to  customs,  commerce,  and  navigation  to  and  over  the 
district  of  Alaska,  we  are  to  infer  that  the  rules  appertaining 
to  the  enforcement  and  administration  of  such  laws  were  ex- 
tended also.  The  Alaska  Act  and  the  customs  laws  are  in  pari 
materia,  relating  to  kindred  subjects,  and  subject  to  the  same 
rules  of  interpretation ;  and  no  court  can  administer  the  laws 
if  its  executive  officers  are  permitted  to  annul,  violate,  or  set 
at  defiance  its  orders.  Not  only  public  law,  but  express  provi- 
sions of  statute,  as  well  as  the  rules  in  admiralty  established 
by  the  United  States  courts,  sanctioned  and  approved  by  the 
highest  judicial  tribunal  in  the  land,  require,  command,  and 
direct  the  appointment  of  appraisers  upon  proper  application 
in  all  cases  of  forfeiture,  where  an  appeal  is  prayed  for.  The 
reason  for  this  rule  is  too  obvious  to  require  discussion.  With- 
out an  appaisement  of  seized  property  and  an  ascertainment  of 
its  value,  the  court  could  not  know  the  amount  the  bond  should 
approximate,  or,  in  case  judgment  should  ultimately  be  render- 
ed for  the  claimant  and  against  the  government,  it  would  be 
difficult  to  determine  the  amount  to  be  refunded.  The  allega- 
tion in  the  motion  for  a  remittance  of  the  fine  imposed,  that 
in  the  judgment  of  the  marshal  the  property  would  depreciate 
in  value  in  consequence  of  the  mode  adopted  by  the  apprais- 
ers, is  no  defense.  Such  a  species  of  defense  is,  in  my  judg- 
ment forbidden  by  that  universal  principle  of  law  which  for- 
bids a  party  to  avail  himself  of  his  own  wrong. 

This  maxim  lies  at  the  very  foundation  of  jurisprudence, 
and  is  applied  in  cases  of  contempt  as  well  as  in  all  civil  and 


Digitized  by  VjOOQ  IC 


24  5  ALASKA  REPORTS 

criminal  proceedings.  To  allow  an  executive  officer  to  deter- 
mine the  propriety  of  an  order  of  the  court,  and  clog  the  wheels 
of  the  judicial  machinery,  would  be  subversive  of  the  great 
objects  and  purposes  of  government,  destroy  the  independence 
of  the  judiciary,  and  lead  to  anarchy  and  confusion. 

If  one  such  officer  may  assume  infallibility,  all  other  like 
officers  may  do  the  same,  and  thus  put  an  end  to  civil  govern- 
ment, one  of  whose  cardinal  principles  is  subjection  to  the 
laws.  It  should  be  borne  in  mind  that  every  person  who  ac- 
cepts public  office  takes  it  with  all  its  responsibiHties,  and 
voluntarily  pledges  himself  to  the  appointing  power  that  his 
duty  shall  be  fully  met  and  promptly  discharged. 

It  is  wholly  immaterial  that  outside  parties  may  have  sug- 
gested the  impropriety  of  the  mode  adopted  by  the  appraisers. 
No  public  office  should  be  influenced  or  shrink  from  the  per- 
formance of  a  duty  imposed  by  law  because  public  sentiment 
or  scheming  outsiders  may  be  opposed  either  to  the  law  or  the 
duty  of  the  officers.  There  can  be  no  higher  exhibition  of 
moral  courage  than  a  persistent  performance  of  duty,  unswayed 
by  popular  clamor  and  undismayed  by  popular  disapprobation. 
However  much  outside  sentiment  of  to-day  may  denounce  the 
officer,  the  sober  second  thought  of  to-morrow  will  as  loudly 
applaud.  Duty,  properly  performed,  invariably  brings  its  re- 
ward in  the  end.  This  is  unpleasant  to  me,  but  a  duty  is  de- 
volved. I  cannot  shirk  it.  Where  the  law  imposes  a  penalty, 
it  necessarily  implies  a  prohibition  of  the  act  done.  While 
it  is  true  that  a  judge  ought  to  be  patient  and  tolerant  of  every- 
thing which  may  be  only  the  sudden  outburst  of  passion,  or 
disappointment,  still  the  court's  authority  must  be  respected, 
upheld,  and  obeyed. 

The  record  shows  what  property  was  to  be  examined  and  ap- 
praised, and  the  executive  officer  of  the  court  is  charged  with 
a  knowledge  of  that  fact,  and,  while  charged  with  the  duty 
of  caring  for  and  protecting  the  property  from  waste,  he  had 
no  right  to  interfere  with  the  appraisers.  They  were  as  su- 
preme in  their  capacity  as  he  was  in  his. 

However  much  the  court  may  have  been  inclined  to  modify 
or  remit  the  fine,  it  could  not  be  done  after  the  fine  was  paid. 
A  case  very  similar  in  some  aspects  arose  in  the  state  of  North 
Carolina,  as  late  as  1885,  in  which  the  Supreme  Court  of  that 
state  held  that,  while  courts  may,  during  the  term,  correct  or 
recall  judgments  in  either  civil  or  criminal  cases,  which  are 
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unexecuted,  yet  that,  when  a  fine  has  been  imposed,  paid,  and 
the  record  completed,  the  court  has  no  further  power  over  the 
subject-matter,  and  can  give  no  relief.  See  State  v.  Warren, 
92  N.  C.  825. 

The  duties  of  United  States  marshals  are  sharply  and 
specifically  defined  by  law.  See  section  787,  Revised  Statutes 
(U.  S.  Comp.  St.  1916,  §  1311).  They  are  executive  officers  of 
the  court  for  whose  district  they  are  appointed.  Their  pow- 
ers and  duties  are  clearly  set  forth,  but  they  are  nowhere  au- 
thorized, empowered,  or  warranted  to  set  aside,  annul,  dis- 
obey, or  ignore  a  judgment,  decree,  or  order  of  the  court. 

Forbidding  the  appraisers  to  proceed  with  the  work  assigned 
to  them  was  such  a  flagrant  disregard  of  the  order  of  the  court 
as  to  require  action.  The  penalty  imposed  was  moderate,  but 
probably  sufficient  to  teach  a  lesson. 

The  motion  will  be  denied. 


HUMEL  V.  HOOGENDORN. 

(Second  Division.     Nome.     January  3,  1914.) 

No.  2388. 

I.  JvDGES  ^=»11.  26 — Officers  de  Facto. 

The  district  judge  of  the  Second  division  of  Alaska  was  re- 
moved by  the  President,  to  take  effect  on  November  1,  1913,  and 
his  successor  was  appointed  and  commissioned  to  take  office  that 
day;  the  successor  did  not  arrive  at  Nome  until  November  3d, 
when  he  took  his  oath  of  office  and  entered  upon  his  duties; 
the  removed  Judge  continued  to  act  as  such  until  the  3d,  when 
his  successor  took  the  oath  of  office;  on  motion  of  defendant  to 
vacate  lindings  and  Judgment  entered  by  the  acting  Judge  on  and 
after  November  1st,  and  before  his  successor  arrived  and  took 
the  oath  of  office.  1/eW,  no  legal  evidence  in  the  record  as  to 
when  the  Judge's  removal  became  effective,  his  removal  by  the 
President  was  within  executive  authority,  and  his  acts  as  de 
facto  Judge  pending  the  arrival  of  his  successor  were  valid. 

i.  Judges   ^=»26 — Judgment — Collateral   Attack. 

Where  a  Judge  of  a  district  court  of  Alaska,  who  has  been 
formally  removed  by  the  President  and  his  successor  appointed, 
was  acting  as  de  facto  Judge  of  the  court  between  the  time  of 
the  order  of  his  removal  and  the  taking  of  the  oath  of  omce 
by  his  successor,  his  Judicial  acts  as  such  de  facto  officer  cannot 
be  collaterally  attacked. 

^=:9See  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Pbincipai.  and  Agent  ^=»81(1) — Compensation. 

An  agent  Is  entitled  to  recover  compensation  for  his  services 
rendered  tlie  principal  even  though  the  purpose  for  which  he 
was  employed  fails,  provided  it  does  not  fail  because  of  his 
fault,  and  there  is  no  agreement  conditioned  on  its  success. 

4.  New  Teiax  «=»70--Geounds  foe. 

Where  the  only  evidence  to  support  the  Judgment  for  the  plain- 
tiff was  her  opinion  as  to  the  value  of  her  service  as  agent  in 
conducting  the  sale  of  the  principal's  property,  and  she  was 
not  shown  to  have  had  any  previous  experience  in  such  matters, 
held,  a  new  trial  was  granted. 

This  case  is  before  me  on  numerous  motions  of  the  defendant 
to  vacate  findings  of  fact  and  conclusions  of  law  of  my  prede- 
cessor and  to  set  aside  the  verdict  and  judgment  by  him  and  to 
grant  a  new  trial  therein. 

G.  J.  Lomen,  of  Nome,  and  G.  D.  Schofield,  of  Seattle, 
Wash.,  for  plaintiff. 
T.  M.  Reed,  of  Nome,  for  defendant. 

TUCKER,  District  Judge.  It  is  contended  by  defendant 
that  Judge  Murane  was  legally  removed  from  the  office  of 
judge  of  this  court,  that  his  removal  was  to  take  effect  on 
November  1,  1913,  and  that,  therefore,  all  acts  done  by  him 
on  and  after  that  date  were  illegal ;  on  the  other  hand,  it  is 
contended  by  the  plaintiff  that  Judge  Murane  acted  as  de  facto 
judge  of  this  court  on  November  1  and  on  a  part  of  November 
3,  1913,  and  up  to  the  time  of  the  qualification  of  his  successor, 
and  Judge  Murane's  ejection  from  office  on  that  day,  as  ap- 
pears in  the  record,  and  that  any  act  done  by  him  cannot  be 
collaterally  attacked. 

The  commission  of  appointment  for  Judge  Murane's  suc- 
cessor was  effective  November  1,  1913;  but  Judge  Tucker, 
who  was  so  commissioned,  did  not  qualify  as  judge  of  the 
court  until  some  time  before  noon  on  November  3d,  not  hav- 
ing arrived  in  Nome  until  the  morning  of  that  date. 

As  a  new  trial  will  be  granted  in  the  case  on  the  grounds 
of  excessive  damages,  it  is  unnecessary  for  the  court  to  enter 
into  a  prolonged  discussion  of  the  following  questions:  (1) 
As  to  whether  or  not  the  removal  of  Judge  Murane  was  legal ; 
and  (2)  as  to  whether  he  was  a  de  facto  judge  within. the  period 
of  time  above  mentioned.    I  shall  therefore  briefly  state  only 

^=»See  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeata  ft  Indexes 
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tny  conclusions  on  these  two  questions,  and  the  authorities  re- 
lied on. 

First:  I  find  no  legal  evidence  in  the  record  as  to  the  time 
when  Judge  Murane's  removal  was  to  become  eflfective. 

Second :  That  his  removal  by  the  President  was  legal  I  am 
satisfied  from  the  following  cases:  McAllister  v.  United 
States,  141  U.  S.  174,  11  Sup.  Ct.  949,  35  L.  Ed.  693 ;  Reagan 
V.  United  States,  182  U.  S.  419,  21  Sup.  Ct.  842,  45  L.  Ed. 
1162;  Shurtlefl  v.  United  States,  189  U.  S.  311,  23  Sup.  Ct. 
535,  47  L.  Ed.  828. 

Third:  Upon  the  question  of  whether  Judge  Murane  was 
acting  as  de  facto  judge  of  this  court  when  he  gave  judgment 
in  this  case,  and  wljether  the  same  may  be  collaterally  at- 
tacked I  am  clearly  of  the  opinion  that  he  was  acting  as  such, 
and  that  said  judgment  cannot  be  collaterally  attacked. 

The  motion  for  new  trial  on  these  grounds  is  overruled. 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409;  Hamlin  v. 
Kassafer,  15  Or.  457,  15  Pac.  778,  3  Am.  St.  Rep.  176. 

Upon  the  motion  for  a  new  trial  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  any  verdict  or  judgment  for 
plaintiff,  I  am  of  the  opinion  that  she  is  entitled  to  a  reasonable 
compensation  for  services  rendered,  such  compensation  to  be 
ascertained  upon  the  basis  and  in  accordance  with  the  views 
hereinafter  set  forth  upon  the  question  of  excessive  damages. 
The  preponderance  of  evidence  is  clearly  in  the  plaintiff's 
favor  in  this  respect.  Her  direct  and  positive  testimony  as  to 
her  employment  by  the  defendant  and  of  her  bringing  the  de- 
fendant and  purchaser  together,  and  the  sale  having  been  ac- 
complished, is  substantially  corroborated  and  supported  by  the 
fact  of  her  trip  to  California  for  the  purpose  of  making  the 
sale,  and  also  by  the  testimony  of  both  the  defendant  and  pur- 
chaser ;  neither  of  them  deny,  but  substantially  admit  that  the 
plaintiff  had  an  interview  with  the  purchaser  concerning  the 
sale  of  the  Inmachuk  property,  and  it  is  conceded  that  the 
sale  was  made.  The  most  that  may  be  said  of  the  evidence  of 
Hoogendom  and  Johnson  in  denial  of  plaintiff's  contention  is 
that  she  had  nothing  to  do  with  the  actual  completion  of  the 
sale,  of  its  terms,  and  the  final  acts  of  the  seller  and  buyer. 
All  this  may  be  true,  but  still  it  ought  not  and  cannot  legally 
deprive  plaintiff  of  the  right  to  recover  whatever  compensation 
her  services  may  be  fairly  and  reasonably  worth,  provided  the 
sale  was  consummated  by  reason  of  her  instrumentality,  and 
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this,  I  think,  is  clearly  shown  by  the  evidence.  Generally 
speaking,  the  authorities  hold  that  a  broker  or  agent  is  en- 
titled to  recover  for  services  rendered,  even  though  the  pur- 
pose for  which  he  was  employed  fails,  provided  it  does  not 
fail  because  of  his  fault,  and  there  is  no  agreement  conditioned 
on  its  success.  A  fortiori  should  he  be  allowed  to  recover  when 
the  purpose  of  his  employment  is  accomplished  by  him  in  a 
reasonable  time  after  his  employment,  although  he  may  not 
have  been  present,  or  have  participated  in  the  actual  comple- 
tion of  the  contract  of  employment.  For  these  reasons  the 
motion  for  new  trial  because  of  the  insufficiency  of  the  evi- 
dence to  sustain  the  judgment  is  overruled.  Stanton  v.  Em- 
bry,  93  U.  S.  548-557,  23  L.  Ed.  983;  ^Forsyth  v.  Doolittle, 
120  U.  S.  74  et  seq.,  7  Sup.  Ct.  408,  30*  L.  Ed.  586;  Tiffany 
on  Agency,  442,  443;  Martin  v.  Roberts  (C.  C.)  36  Fed.  217; 
Scully  V.  Williamson,  26  Okl.  19,  108  Pac.  395,  27  L.  R.  A. 
1089,  Ann.  Cas.  1912A,  1265,  and  cases  cited  below  with  refer- 
ence. 

Upon  the  motion  for  new  trial  because  the  judgment  is  ex- 
cessive, I  am  of  opinion  that  this  cause  is  sufficiently  stated  in 
the  motion. 

In  Forsyth  v.  Doolittle,  supra,  the  Supreme  Court  said : 

"The  compensation  to  be  made  In  such  cases  is,  by  the  ordinary 
Judgment  of  business  men,  measured  by  the  results  obtained.  It  is 
not  limited  by  the  time  occupied  or  the  labor  bestowed." 

From  this  statement,  taken  with  the  remarks  of  the  court 
immediately  preceding,  and  the  authorities  I  have  been  able  to 
read,  it  may  be  said  that  compensation  in  such  cases  is  based 
on  the  tact  and  skill  of  the  agent  employed,  on  the  time  occu- 
pied and  the  labor  bestowed  by  him  in  performing  his  contract, 
as  well  as  the  results  obtained.  In  this  case,  however,  the 
financial  gain  accruing  to  the  defendant  by  reason  of  his  stock 
negotiations  and  transactions  should  not  be  considered  in  arriv- 
ing at  the  compensation  of  the  plaintiff;  those  matters  were 
only  incidental  to,  and  not  the  direct  result  of,  the  real  con- 
tract between  plaintiff  and  defendant.  The  plaintiff's  testi- 
mony itself  does  not  show  that  she  was  employed  to  do  more 
than  sell  the  Inmachuk  property  as  a  whole,  and  she  does  not 
pretend  to  have  contracted  to  do,  or  to  have  done,  more  than 
this.  She  says  more  than  once  that  she  knew  nothing  of 
selling  stock,  and  her  testimony  along  those  lines  is  confirmed 
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by  all  the  circumstances  of  the  case;  she  is  always  insistent 
for  the  defendant  to  go  to  the  purchaser  to  sell  the  property 
as  a  whole.  It  was  by  this  insistence  that  she  brought  the 
defendant  and  purchaser  together,  which  resulted  in  the  sale, 
thereby  entitling  her  to  a  reasonable  compensation.  Any  com- 
pensation, therefore,  which  is  based  on  the  results  of  the  sale, 
should  be  confined  to  the  purchase  price  of  the  Inmachuk 
property  as  a  whole,  so  far  as  it  may  be  ascertained,  either  by 
evidence  of  its  value  or  what  Johnson  actually  paid  for  it. 
If  the  plaintiff  was  employed  or  undertook  to  do  more  than 
find  the  purchaser  Johnson,  or  to  bring  him  and  defendant  to- 
gether, as  indicated  above,  she  did  so  voluntarily,  or  at  John- 
son's suggestion,  rather  than  at  Hoogendorn's.  From  her 
evidence  it  is  inconceivable  that  she  should  have  been  selected 
to  finance  and  float  a  mining  or  stock  proposition  such  as  that 
which  is  detailed  by  the  evidence.  I  am  of  opinion,  therefore, 
that  it  was  a  mistake  to  base  her  compensation  on  such  a  sup- 
position and  the  financial  results  therefrom. 

I  am  also  of  the  opinion  that,  with  respect  to  the  amount  of 
compensation  the  plaintiff  should  be  allowed,  the  court  should 
have  had  before  it  evidence  of  the  usage  or  custom  of  the 
particular  business  for  which  she  was  employed,  at  the  place 
where  she  was  employed ;  it  may  be,  under  the  circumstances 
of  this  particular  case,  such  evidence,  to  be  admissible,  could 
be  obtained  here  or  in  California,  although  I  am  inclined  to 
think  it  should  be  with  reference  to  the  usage  or  custom  ob- 
taining at  the  latter  place.  I  cannot  think  that  a  plaintiff's 
mere  opinion  as  to  what  compensation  she  or  he  should  be 
allowed  in  any  given  case  is  sufficient  to  establish  the  amount  of 
the  compensation  to  be  allowed ;  and  beyond  the  expression  of 
plaintiff's  opinion  in  this  case  there  is  no  evidence  of  the  value 
of  her  services,  and  she  is  admittedly  inexperienced  in  the 
matter  for  which  she  was  employed.  In  Sample  v.  Rand,  etc., 
112  Iowa,  616,  84  N.  W.  683,  cited  in  Sackett  on  Instructions, 
vol.  1,  p.  443,  the  court  said : 

**Thereunder,  If  the  plaintiff  did  not  show  himself  entitled  to  the 
usual  commisglon  for  finding  a  purchaser,  he  was  not  entitled  to 
anything." 

In  Tiffany  on  Agency,  supra,  it  is  said : 

"The  commissions  of  brokers,  factors,  auctioneers  and  other  com- 
mercial agents  are  commonly  regulated  by  the  usage  and  custom 
of  the  particular  business  at  the  place  where  the  agent  is  employed. 
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In  such  cases  if  it  is  to  be  inferred  that  the  parties  contract  upon 
the  basis  qt  the  custom  and  usage,  the  amount  and  conditions  of 
remuneration  will  be  determined  thereby"— citing  Story  on  Agency, 
{  326,  and  Stanton  v.  Embry,  supra,  and  other  cases. 

See,  also,  Scully  v.  Williamson,  26  Okl.  19,  108  Pac.  395, 
27  L.  R.  A.  (N.  S.)  1089,  Ann.  Cas.  1912A,  1265;  also  Am.  & 
Eng.  Enc.  of  Law,  vol.  1,  p.  1116: 

"For  the  purpose  of  aiding  in  the  determination  of  the  value  of  the 
agent's  services,  it  is  proper  to  receive  evidence  of  the  usual  price 
charged  and  received  for  similar  services  by  others  engaged  in 
the  same  line  of  work  in  the  same  vicinity." 

The  same  rule  is  laid  down  in  19  Cyc.  pp.  235,  236,  cited 
by  defendant's  counsel. 

It  is  true  that  in  none  of  these  cases  is  the  question  discussed 
as  to  when  the  court  should  call  for  this  evidence,  if  not  offer- 
ed ;  but  in  all  of  them  it  appears,  or  it  may  be  reasonably  in- 
ferred from  the  text  of  the  opinion,  that  such  evidence  was 
offered  and  was  the  basis  on  which  the  verdict  was  founded. 
There  may  be  cases  in  which  the  court  has  done  what  my  re- 
spected predecessor  did,  accepted  the  evidence  of  the  plaintiff 
as  satisfactory,  but  I  have  not  discovered  them.  While  I  have 
followed  my  predecessor  in  reaching  the  conclusion  that  the 
evidence  of  the  plaintiff  as  to  the  fact  of  her  employment  and 
the  further  fact  of  her  having  brought  the  defendant  and  pur- 
chaser together,  I  am  constrained  to  differ  from  him  upon  the 
question  of  the  amount  of  the  compensation  to  be  allowed  the 
plaintiff;  her  testimony,  it  seems  to  me,  on  that  point  is  en- 
tirely worthless,  based  solely  on  her  opinion,  supported  by  no 
proof  of  her  experience  in  such  matters,  and  even  though  I 
had  concurred  in  the  view  that  she  was  entitled  to  be  paid  a 
per  cent,  on  the  whole  profits  realized  from  the  stock  and  other 
transactions  connected  incidentally  with  the  real  contract  of 
the  parties,  I  could  not  have  allowed  the  judgment  to  stand, 
which  in  my  view  of  the  case  is  out  of  all  proportion  to  the 
services  rendered  and  the  results  accomplished  by  the  perform- 
ance of  the  real  contract  as  I  conceive  it  to  have  been.  For  the 
foregoing  reasons  the  motion  for  a  new  trial  will  be  granted 
and  an  order  directing  the  same  be  entered.  In  view  of  the 
granting  of  a  hew  trial,  I  have  not  deemed  it  necessary  to  dis- 
cuss the  numerous  questions  raised  and  so  ably  argued,  but 
have  confined  myself  to  a  discussion  of  the  three  principal 
questions  in  the  case. 
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UNITED  STATES  v.  FISH  et  al.  (TERRITORY,  Intervener). 

(Third  Division.    Valdez.    January  5,  1914.) 

No.  632. 

1.  Escheat  «=»2— Statutes — Retrosfectivb. 

Louis  Gamlda  died  Intestate  without  heirs,  leaving  real  and 
personal  estate  at  Valdez,  Alaska,  May  12,  1912.  Defendant  Fish 
was  appointed  administrator.  At  the  date  of  his  death  the  stat- 
utes of  the  United  States  applicable  to  Alaska  provided  that 
property  so  situated  "shall  escheat  to  and  become  the  property  of 
the  United  States."  Subsequently,  and  on  April  30,  1913,  the 
Legislature  of  Alaska  passed  an  act  amending  the  law  of 
escheat  in  Alaska,  and  provided  that  such  an  estate  "shall  es- 
cheat to  and  become  the  property  of  the  territory  of  Alaska." 
(Laws  1913,  a  73).  Thereupon  the  territory  of  Alaska  interven- 
ed in  these  proceedings  and  claimed  the  Camicia  estate  by 
virtue  of  the  amended  act.  Held,  the  Legislature  had  power 
to  pass  the  act  providing  for  the  change  in  the  line  of  escheat 
from  the  United  States  to  the  territory  of  Alaska,  but  also  held 
that  the  title  to  the  Camicia  estate  had  vested  in  the  United 
States  immediately  on  the  death  of  Camicia,  and  the  title  so 
vested  precluded  the  Legislature  of  Alaska  from  changing  the 
course  of  the  escheat  as  to  that  property. 

2.  Escheat  «=»7 — Operation  and  Effect. 

In  Alaska  the  escheat  of  an  estate  actually  occurs  or  takes 
place,  or  becomes  vested,  in  a  case  like  the  one  at  bar,  imme- 
diately upon  the  death  of  the  intestate ;  that  the  right  instantly 
accrues  to  the  sovereign,  as  some  of  the  authorities  express  it, 
as  "the  last  heir" ;  and  that  the  proceedings  required  by  law,  in 
the  nature  of  offlce  found,  are  merely  proceedings  to  establish  by 
legal  proof  that  right  which  has  already  accrued  or  become  vested 
or  fixed. 

3.  Constitutional  Law  ^=»190 — Statutes — Retrospective. 

The  Camicia  estate  escheated  to  the  United  States  on  May 
12,  1912,  Immediately  upon  the  death  of  Camicia,  and,  while  the 
territorial  Legislature  may  have  had  the  power  to  enact  the 
law  which  it  did  enact,  the  same  could  not  act  retrospectively, 
or  so  as  to  deprive  the  United  States  of  that  which  had  there- 
tofore accrued  to  it 

Louis  Camicia  died  intestate,  and,  so  far  as  is  known  at 
this  time,  without  heirs,  at  Valdez,  Alaska,  May  12,  1912, 
leaving  estate  consisting  principally  of  real  property,  and 
some  little  personal  property,  in  Valdez,  Alaska. 

^=»See  same  topic  ft  KBY-NUMBER  in  all  Key- Numbered  Digests  ft  Indexes 
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The  question  in  this  case  is :  Does  said  estate  escheat  to 
the  United  States,  or  to  the  territory  of  Alaska? 

On  July  31,  1912,  letters  of  administration  were  granted  by 
the  probate  court  at  Valdez  to  Administrators  Fish  and  Cas- 
well, who  filed  their  final  report,  and  a  decree  of  said  probate 
court  was  filed  August  13,  1913,  directing  Administrator  Fish 
to  hold  and  conserve  the  residue  of  the  estate,  pending  the  in- 
stitution of  escheat  proceedings. 

On  September  18,  1913,  the  United  States  District  Attorney 
at  Valdez  filed  an  information  in  this  court,  praying  that  such 
residue  be  escheated  to  the  United  States.  All  parties  in  in- 
terest were  served  and  notice  by  publication  given  to  unknown 
heirs. 

The  defendants  demurred  to  the  information  of  the  United 
States. 

November  28,  1913,  the  territory  of  Alaska,  by  leave  of 
court  first  had,  appeared  in  said  case,  filing  an  information 
praying  that  said  estate  escheat  to  the  territory  of  Alaska. 

The  United  States  also  filed  a  demurrer  to  the  information 
filed  by  the  territory  of  Alaska. 

Geo.  R.  Walker,  U.  S.  Dist.  Atty.,  of  Valdez,  for  the  United 
States. 

C.  E.  Bunnell,  of  Ruby,  for  defendants  and  Territory. 

BROWN,  District  Judge.  At  the  time  of  Camicia's  death 
the  following  was  the  law : 

Carter's  Civ.  Code,  §  168,  par.-  7:  "If  the  Intestate  shaU  leave  no 
lineal  descendants  or  kindred,  such  real  property' shall  escheat  to  the 
United  States." 

Also  Carter's  Civ.  Code,  §  182:  "When  any  person  shall  die  without 
heirs,  leaving  any  real  or  personal  property  in  the  district,  the  same 
shall  escheat  to  and  become  the  property  of  the  United  States." 

The  remaining  sections  of  this  chapter  provide  for  the  man- 
ner of  establishing  the  escheat,  giving  notice,  entering  judg- 
ment, and  making  sale. 

On  August  24,  1912,  the  "Organic  Act"  became  a  law,  en- 
titled "An  act  to  create  a  legislative  assembly  in  the  territory 
of  Alaska,  to  confer  legislative  power  thereon,  and  for  other 
purposes."    Act  Aug.  24,  1912,  c.  387,  37  Stat.  512. 

Section  3  of  said  Organic  Act  provides : 

"Sec.  3.  Constitution  and  Laica  of  United  States  Extended, — That 
the  Constitution  of  the  United  States,  and  all  the  laws  thereof  which 
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are  not  locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  as  elsewhere  in  the  United  States ;  that  all 
of  the  laws  of  the  United  States  heretofore  passed  establishing  the 
executive  and  judicial  departments  in  Alaska  shall  continue  in  full 
force  and  effect  until  amended  or  repealed  by  act  of  Congress ;  that 
except  as  herein  provided  all  laws*  now  in  force  in  Alaska  shall  con- 
tinue in  full  force  and  effect  until  altered,  amended,  or  repealed  by 
Congress  or  by  the  Legislature.  ♦  ♦  ♦  "  U.  S.  Comp.  St.  1916,  f 
3530. 

The  territorial  Legislature  elected  by  virtue  of  the  enabling 
act  for  Alaska,  on  April  30,  1913,  passed  a  law  amending  the 
law  on  the  subject  of  escheats,  theretofore  passed  by  the  Con- 
gress of  the  United  States,  and  in  force  in  Alaska,  which 
territorial  law  provided  that : 

"When  any  person  shall  die  without  heirs,  having  any  real  or 
personal  property  in  the  territory,  the  saiue  shall  escheat  to  and  be- 
come the  property  of  the  territory  of  Alaska."    Laws  1913,  c.  73. 

This  law  became  operative  90  days  after  its  passage  and  ap- 
proval, which  would  be  on  July  30,  1913. 

Counsel  for  the  territory  has  shown  great  diligence  in  re- 
search and  ability  in  presenting  the  several  law  points  involved, 
and  first  as  to  the  power  of  the  territorial  Legislature  to  enact 
such  a  law. 

I  am  satisfied  that  the  Legislature  had  such  power.  The 
highest  and  most  sacred  right  known  to  a  free  people  was 
conferred  by  the  organic. act,  to  enable  the  people  of  Alaska  to 
have  the  fullest  possible  measure  of  self-government,  on  all 
subjects  not  specially  inhibited  by  the  organic  act  itself,  and 
the  constitutional  limitations.  Every  possible  intendment 
should  be  given  in  favor  of  the  validity  of  such  territorial 
laws,  in  order  that  the  will  of  the  people  through  their  repre- 
sentatives may  be  given  effect. 

Clearly  the  territory  is  empowered  to  legislate  on  the  sub- 
ject of  descent  and  distribution  of  property  in  cases  of  intes- 
tacy ;  as  was  said  in  the  case  of  Christianson  v.  King  County 
(D.  C.)  196  Fed.  796: 

"As  already  stated  the  legislative  power  of  the  territory  extended 
to  all  rightful  subjects  of  legislation,  and  a  statute  providing  for 
the  descent  and  distribution  of  property  in  cases  of  intestacy  would 
certainly  seem  to  fall  within  that  category.  The  act  was  never  dis- 
approved by  Congress." 

5A.R.— 3 
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But  while  this  act  of  the  Alaska  territorial  Legislature  should 
be  given  eifect,  until  disapproved  by  Congress,  can  it  operate 
retroactively,  or  so  as  to  aif ect  the  distribution  of  Camicia's  . 
estate,  he  having  died  intestate  more  than  a  year  before  the 
territorial  act  went  into  operation  ? 

In  other  words,  has  the  United  States  such  a  vested  right 
by  operation  of  law,  in  force  at  the  time  of  Camicia's  death,  in 
his  estate,  as  precludes  the  territorial  Legislature  from  chang- 
ing the  course  of  the  escheat? 

For  the  purposes  of  this  discussion,  it  may  be  conceded 
that  the  United  States  itself  might  waive  this  right,  and  that 
Congress  might  pass  a  law  otherwise  disposing  of  this  estate ; 
but  can  the  territorial  Legislature  do  so? 

Counsel' for  the  territory  earnestly  insists  that  the  United 
States,  or  the  state,  county,  or  other  body  politic,  to  which  an 
estate  may  escheat,  does  not  acquire  any  vested  right  by  opera- 
tion of  law,  upon  the  death  of  an  intestate,  without  heirs,  but 
that  only  upon  judgment  entered  in  a  proceeding  in  the  nature 
of  "office  found"  does  the  title  vest,  and  cites  the  following 
from  Words  and  Phrases  Judicially  Defiped,  page  7307: 

"A  *ye8ted  right,'  to  be  within  the  protection  of  the  Constitution 
against  interference  therewith,  must  be  something  more  than  a  mere 
expectation  as  may  be  based  upon  an  anticipated  continuance  of  the 
present  general  laws.  It  must  have  become  a  title,  legal  or  equitable, 
to  the  present  or  future  enjoyment  of  the  property,  and  it  is  be- 
cause the  mere  expectation  of  property  in  the  future  is  not  consid- 
ered a  vested  right  that  the  rules  of  descent  are  held  subject  to 
change  in  their  application  to  all  estates  not  already  passed  to  the 
heirs  by  the  death  of  the  owner." 

But  this  does  not  dispose  of  the  question : 

**Can  the  escheat  be  changed  or  affected  by  a  law  passed  after  the 
death  of  such  owner,  except  by  the  sovereign  power  to  which  the 
escheat  goes?" 

Counsel  for  the  territory  cites  the  following  from  Hamilton 
V.  Brown,  161  U.  S.  256,  16  Sup.  Ct.  585,  and  notes  in  40  L. 
Ed.  691 : 

**Where  the  title  to  escheated  lands  vests  in  the  state  without  office 
found,  it  may  convey  its  interest  at  once ;  and  where  title  does  not 
vest  before  inquest  of  office,  it  may  give  a  valid  release  of  its  claim 
to  a  party  in  possession." 

Did  the  title  to  the  Camicia  estate  vest  in  the  United  States 
at  the  instant  of  his  death,  or  does  the  title  remain  in  abeyance 
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until  "office  found,"  or  the  establishing  of  its  right  thereto  in  a 
judicial  proceeding? 

In  15  L.  R.  A.  (N.  S.)  382,  the  following  notes  are  found : 
"The  question  as  to  the  necessity  of  judicial  proceedings  to  effect 
an  escheat  of  property  has  frequently  arisen,  also,  where  a  person 
dies  without  known  heirs.  There  is  a  difference  of  opinion  in  the 
books  as  to  whether,  in  such  an  event,  the  title  will  vest  at  once  in 
the  state  without  office  found,  though  the  weight  of  authority  sus- 
tains the  proposition  that  no  such  proceedings  are  necessary  to  effect 
an  escheat  where  the  owner  dies  intestate,  without  leaving  any  in- 
heritable blood.  This  is  the  rule  laid  down  in  4  Kent,  Com.  424,  and 
in  the  following  cases:  Cunningham  v.  Browning,  1  Bland,  Ch.  [Md.] 
299;  State  ex  rel.  Roberts  v.  Reeder,  5  Neb.  203;  O'Hanlln  v. 
Den,  20  N.  J.  Law,  31 ;  Den  ex  dem.  Van  Kleek  v.  O'Hanlon,  21  N.  J. 
Law,  582;  McCaughal  v.  Ryan,  27  Barb.  [N.  Y.]  376;  Ettenheimer- 
V.  Heffeman,  66  Barb.  [N.  Y.]  374;  Doe  ex  dem.  Bloimt  v.  Horni- 
blea,  3  N.  C.  (2  Hayw.)  37 ;  Hinkle  v.  Shadden,  2  Swan  [Tenn.]  46 ; 
Puckett  V.  State,  1  Sneed  [Tenn.]  355;  State  v.  Goldberg,  113  Tenn. 
298,  86  S.  W.  717;  Ellis  v.  State,  3  Tex.  Civ.  App.  170,  21  S.  W.  66, 
24  S.  W.  660;  Sands  v.  Lynham,  27  Grat.  [Va.]  291,  21  Am.  Rep.  348." 

In  Ettenheimer  v.  Heffeman,  66  Barb.  (N.  Y.)  374,  it  is 
said: 

"T.  devised  certain  land  to  his  wife,  and  died  in  1868;  his  wife 
died  in  1869  intestate.  T.  and  wife  were  naturalized  citizens,  and  at 
Mrs.  T.'s  death  her  relations  were  aliens.  ♦  ♦  ♦  Held,  that  on 
the  death  of  Mrs.  T.,  the  fee  passed  to  some  person  as  heir  or  to  the 
state;  that  it  could  not  remain  in  abeyance;  and,  there  being  no 
person  who  could  take  as  heir  at  her  death,  it  vested  instantly  in  the 
state,  without  the  necessity  for  any  proceedings  on  the  part  of  the 
state.'' 

In  State  v.  Reeder,  5  Neb.  203,  the  court  says : 

"Const,  art.  6,  par.  3,  declares  that  'all  lands,*  the  title  to  which 
shall  fall  from  defect  of  heirs,  shall  revert  or  escheat  to  the  state,  and 
hence  on  the  death  of  the  tenant  in  fee  with  defect  of  heirs,  the 
title  and  right  of  possession  to  the  lands  eo  instante  vests  *  «  * 
In  the  state.    •    •    ♦ " 

It  would  seem  from  the  decided  weight  of  authority  that  the 
escheat  actually  "occurs,  or  takes  place,  or  becomes  vested"  in 
a  case  like  the  one  at  bar,  immediately  upon  the  death  of  the 
intestate;  that  the  right  instantly  accrues  to  the  sovereign,  as 
some  of  the  authorities  express  it,  as  "the  last  heir*' ;  and  that 
the  proceedings  required  by  law,  in  the  nature  of  office  found, 
are  merely  proceedings  to  establish  by  legal  proof  that  right 
which  has  already  accrued  or  become  vested  or  fixed. 
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This  is  evident  from  a  consideration  of  section  609,  Com- 
piled Laws  of  Alaska : 

Section  609:  "The  United  States  may  maintain  any  action  or  pro- 
ceeding necessary  to  recover  the  possession  of  any  such  property, 
or  for  the  enforcement  or  protection  of  Its  rights  thereto  or  on  ac- 
count thereof,  In  like  manner  and  with  like  effect  as  any  natural 
person.  Such  action  or  proceeding  shall  be  prosecuted  by  the  United 
States  attorney,  by  the  leave  and  under  the  direction  of  the  Attorney 
General,  and  not  otherwise." 

From  which  it  would  appear  that  the  United  States  had  the 

right,  the  same  as  a  natural  person  would  have  had  the  right 

to  restrain  waste,  and  bring  such  action  as  might  be  deemed 

necessary  to  protect  its  property  interest  in  the  estate,  before 

'  office  found,  or  any  proceeding  to  establish  its  title. 

The*  principal  portion  of  the  estate  in  this  case  consists  of 
real  property.  The  money  left  by  the  intestate,  being  insuffi- 
cient to  pay  the  expenses  of  administration,  certain  rentals  re- 
ceived by  the  administrator  from  the  realty,  were  used  for  the 
purpose  of  paying  the  expenses  of  the  last  sickness,  burial  and 
expenses  of  administration.  The  rentals  thus  used  would 
probably  be  considered  as  a  part  of  the  realty  and,  if  not  used, 
would  belong  to  the  one  to  whom  the  land  would  descend.  As 
such  rentals  so  used  exceed  in  value  the  personal  property  of 
the  estate,  it  will  not  be  practicable  or  necessary  to  determine 
whether  such  personal  property  might  or  might  not  go  to  the 
territory  by  virtue  of  the  territorial  act  above  set  forth. 

I  feel  well  satisfied  that  this  estate  escheated  to  the  United 
States  on  May  12,  1912,  immediately  upon  the  death  of  Ca- 
micia,  and  that  while  the  territorial  Legislature  may  have  had 
the  power  to  enact  the  law  which  it  did  enact,  the  same  could 
not  act  retrospectively,  or  so  as  to  deprive  tlie  United  States  of 
that  which  had  theretofore  accrued  to  it. 

The  demurrer  of  the  defendants  to  the  information  of  the 
United  States  will  therefore  be  overruled.  The  demurrer  of 
the  United  States  to  the  information  of  the  territory  of  Alaska 
will  be  sustained. 
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UNITED  STATES  v.  NORTH  PAC.  W.  &  T.  CO.  et  al. 

(First  Division.    Juneau.    January  30,  1914.) 

No.  836-B. 

L  Indictment  and  Information  ^=:>132(3) — ^Two  Offenses  Chabokd 
— Election. 

The  indictment  against  the  defendants  contained  two  counts, 
charging  two  offenses.  On  the  trial,  at  the  close  of  the  case  for 
the  government,  the  court  on  motion  dismissed  count  No.  I  for 
insufficiency  of  evidence.  Thereupon  the  trial  continued,  the 
defendants  introduced  evidence  in  their  behalf,  and  the  trial  re- 
sulted in  a  disagreement  of  the  jury.  Thereafter  the  defendants 
moved  to  dismiss  the  indictment  upon  the  ground  that  it  charged 
two  offenses,  in  violation  of  the  statute.  Held,  while  the  indict- 
ment was  oi>en  to  that  objection  at  the  beginning  of  the  first 
trial  there  had  been  an  election  to  try  defendants  on  the  second 
count,  by  the  dismissal  of  the  first  count,  before  the  defendants 
put  in  their  evidence,  which  cured  the  defect;  the  motion  is 
denied. 

2.  Indictment  and  Information  ^=>132(3) — Two  Offenses  Charged 
—Election. 

Where  the  court,  after  the  evidence  is  in,  submits  the  case  to 
the  jury,  on  an  indictment  containing  several  counts,  on  one 
count,  such  submission  will  constitute  an  election  on  the  part 
of  the  state,  and  the  other  counts  will  be  regarded  as  dismissed. 

On  January  9,  1914,  defendants  in  this  case  filed  the  fol- 
lowing motion : 

"Come  now  the  defendants,  and  each  of  them  herein,  and  move 
the  court,  each  for  himself  or  itself,  to  dismiss  this  action  upon  the 
records  therein." 

No  specific  part  of  the  long  record  in  the  case  is  pointed  out 
as  being  that  upon  which  defendants  rely  in  said  motion,  but 
on  the  oral  argument  of  the  motion  the  court  was  informed  by 
defendant's  counsel  that  the  point  relied  upon  for  a  dismissal 
is  this,  to  wit: 

The  Supreme  Court  of  the  United  States,  in  the  case  of  C. 
M.  Summers  v.  United  States,  231  U.  S.  92,  34  Sup.  Ct.  38, 
58  L.  Ed.  137,  appealed  from  Alaska,  held  that  in  all  criminal 
prosecutions  the  Code  of  Alaska  was  to  be  followed,  and  not 
the  general  procedure  in  criminal  cases  in  the  United  States 
courts,  properly,  speaking ;   as  that  Code  provided  that  an  in- 

^=9See  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indezes 
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dictment  shoulji  charge  but  one  crim^  it  was  error  for  the 
Alaska  court  to  overrule  a  demurrer  to  an  indictment  which 
charged  more  than  one  offense;  the  indictment  in  that  case 
charged  two  offenses,  and  the  trial  court  overruled  a  demurrer ; 
at  the  trial  of  the  case  defendants  were  acquitted  of  the  offense 
charged  in  count  1  and  tfie  jury  disagreed  as  to  count  2 ;  there- 
fore no  further  trial  can  be  had. 
The  record  in  this  case  discloses  the  following  facts : 

(1)  Defendants  were  indicted  on  the  12th  day  of  February, 
1912;  the  indictment  contained  two  counts;  the  first  count 
charges  that  defendants  did  unlawfully,  knowingly,  willfully, 
etc.,  engage  in  a  combination  and  conspiracy  in  restraint  of 
trade  and  commerce,  by  then  and  there  combining  and  conspir- 
ing with  each  other  to  eliminate  from  and  destroy  competition 
in  the  wharfinger  business  at  Skagway,  Alaska,  and  to  mo- 
nopolize said  business.  Count  2  charges  that  during  all  the 
time  mentioned  in  count  1  defendants  did  monopolize  trade  and 
commerce. 

(2)  On  the  29th  day  of  April,  1912,  each  of  the  defendants 
filed  a  demurrer,  and  each  demurrer  was  upon  several  grounds. 
One  of  said  grounds  in  each  demurrer  was : 

"(8)  That  said  Indictment  falls  to  charge  but  one  crime  and  In 
one  form  only." 

(3)  The  demurrer  was  argued  and  submitted  and  on  the  3d 
day  of  May,  1912,  the  court  overruled  the  same. 

(4)  Thereafter  in  the  year  1912  the  defendants  entered  pleas 
to  the  matters  and  things  charged  in  the  indictment — said  pleas 
being,  ^'Not  guilty." 

(5)  Thereafter  the  trial  of  the  issues  made  up  by  said  in- 
dictment and  said  pleas  was  had. 

(6)  On  January  20,  1913,  at  the  close  of  the  government's 
case  the  defendants  moved  to  dismiss  the  indictment  on  ac- 
count of  insufficiency  of  the  evidence.  The  motion  does  not 
appear  in  the  record,  but  the  order  of  the  court  does  appear. 
It  is  as  follows : 

"It  Is  ordered  that  the  said  motion  be  and  It  Is  hereby  sustained 
as  to  count  1  of  the  Indictment,"  etc.  •«♦  ♦  ♦  Thereupon,  the 
Jury  being  recalled,  the  trial  of  this  case  Is  continued  to  10  o'clock 
a.  m.,  and  the  Jury  excused  until  that  time." 

Further  journal  entries  show  that  the  trial  on  count  2  con- 
tinued until  January  27,  1913. 
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(7)  On  January  25,  1913,  the  court  charged  the  jury  on  said 
trial  as  follows : 

"(1)  By  reason  of  the  charges  set  out  in  the  indictment  and  the 
rulings  of  the  court  during  the  trial  of  the  case  thereon  there  is  now 
on  trial  before  you  count  2  only  of  the  indictment,  charging  only  the 
following  defendants  in  that  count:  [Then  follows  a  list  of  the  de- 
fendants.]" 

On  January  27,  1913,  the  said  jury  returned  into  court,  and, 
announcing  that  they  could  not  agree,  the  court  entered  an 
order  discharging  them,  the  said  order  being  in  words  and 
figures  as  follows: 

"Whereupon  the  court,  being  satisfied  that  the  Jury  will  not  be 
able  to  arrive  at  a  verdict  in  this  case,  discharges  the  Jury  f^om 
farther  deliberation  herein,  and  this  case  is  continued  for  a  new 
trial,  the  time  of  said  trial  to  be  determined  at  some  later  date." 

(8)  On  the  17th  day  of  May,  1913,  the  then  judge  of  this 
court  entered  the  following  order : 

"Now,  on  this  day,  on  consent  of  John  Rustgard,  United  States 
attorney,  and  Royal  A.  Gunnison,  Esq.,  of  counsel  for  defendants 
herein,  it  is  ordered  that  the  matter  of  setting  the  above  entitled  case 
for  trial  be  continued  to  Juneau  at  10  o'clock  a.  m.  on  June  2, 1913,  or 
as  soon  thereafter  as  counsel  can  be  heard." 

(9)  On  June  2,  1913,  this  court  made  an  order  as  follows: 

"It  is  ordered  that  the  time  for  setting  the  above  entitled  cause 
for  trial,  be  and  it  is  hereby  continued  to  the  first  day  of  the  next 
regular  term  of  court  at  Juneau,  Alaska;  provided,  however,  that 
counsel  may  call  the  case  np  at  any  time  for  setting  for  trial  upon 
giving  proper  notice  to  counsel  on  the  other  side." 

(10)  On  January  7,  1914,  this  court  made  an  order  as 
follows : 

"Now  on  this  day,  United  States  Attorney  John  Rustgard  appearing 
on  behalf  of  the  government,  the  defendants  being  represented  by 
Messrs.  Shackleford  &  Bayless  and  Gunnison  &  Robertson  and  John 
G.  Held,  the  trial  of  the  above  entitled  cause  is  set  to  follow  the 
trial  of  cause  No.  837-B,  United  States  v.  Pacific  &  Arctic  Railway  & 
NavigaticHi  Company.  [The  record  further  shows  that  the  case  of 
United  States  v.  Pacific  &  Arctic  Railway  &  Navigation  Ck>mpany 
had  been  set  for  trial  on  the  2d  day  of  February,  1914,  a.  m.,  subject 
to  resetting  for  good  cause  to  be  shown.]" 

The  motion  to  dismiss  on  the  record  is  now  before  the 
court. 
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John  Rustgard,  U.  S.  Atty.,  of  Juneau,  for  plaintiff. 

Shackleford  &  Bayless,  of  Juneau,  Bogle,  Graves,  Merritt  & 
Bogle,  Farrell,  Kane  &  Stratton,  Ballinger,  Battle,  Hulbert  & 
Shorts,  and  Ira  Bronson,  all  of  Seattle,  Wash.,  and  Gunnison 
&  Robertson  and  John  G.  Heid,  all  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  It  may  be  conceded  that  the 
indictment  charges  two  offenses.  An  inspection  of  the  record 
shows  that  counsel  is  in  error  in  making  the  statement  that  de- 
fendants were  acquitted  on  count  1.  To  the  contrary,  the 
record  shows  that,  instead  of  defendants  being  acquitted  on 
count  1,  what  was  done  was  the  sustaining  by  the  court  as  to 
count  1  of  a  motion  made  by  the  defendants  at  the  close  of  the 
government's  case,  to  dismiss  the  indictment  for  insufficiency 
of  the  evidence. 

Of  course,  the  sustaining?  of  that  motion,  being  without  any 
condition  Whatsoever,  ended  the  trial  as  to  count  1,  and  barred 
all  future  trials  as  to  that  count.  The  trial  then  proceeded  as 
to  count  2.  Defendants  introduced  evidence  in  their  behalf, 
and  the  trial  resulted  in  a  disagreement  of  the  jury. 

In  the  case  of  U.  S.  v.  P.  &  A.  Ry.  &  N.  Co.,  5  Alaska,  59, 
this  court  held : 

(1)  That  although  an  indictment  may  contain  the  charge  of 
more  than  one  offense,  a  demurrer  to  it  on  that  ground  will 
not  be  sustained  if  an  election  of  one  count  is  timely  made; 
for  that,  by  the  election  of  the  one  count,  and  the  putting  of 
the  defendant  to  trial  on  that  one  count  only,  no  prejudice  to 
his  rights  on  the  merits  would  or  could  be  sustained  by  him. 
The  court  is  still  satisfied  that  that  is  the  law.  The  principle 
is  as  applicable  to  the  case  at  bar  as  it  was  to  the  case  837-B. 

In  the  case  at  bar  an  election  has  been  made.  It  was  made 
when  count  No.  1  was  withdrawn  from  the  consideration  of 
the  jury  at  the  close  of  the  government's  case  and  before 
the  defendants  had  put  a  single  witness  on  the  stand. 

What  is  an  election  ?  What  are  its  formalities  ?  When  may 
it  be  made? 

"A  formal  election  is  not  in  all  oases  requisite,  and  its  place  may 
be  supplied  by  a  charge  of  the  court  withdrawing  the  objectionable 
counts  from  the  consideration  of  the  Jury."    22  Cyc.  p.  406,  4. 

**The  conviction  was  for  murder  in  the  first  degree  under  the 
first  count  in  the  indictment,  which  charged  appellant  with  muraer 
upon  express  mallca    The  second  count  charged  murder  in  the  per- 
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pet  ration  of  robbery.  The  latter  count  was  not  submitted  to  the 
jury.  This  was  tantamount  to  an  election  by  the  state."  Martin  v. 
State,  47  Tex.  Cr.  R.  29.  83  S.  W.  390. 

'*And  it  has  been  held  that  where  the  court,  after  the  evidence  is 
In,  submits  the  case  to  the  jury,  on  an  indictment  containing  several 
counts,  on  one  count,  such  submission  will  constitute  an  election  on 
the  part  of  the  state,  and  the  other  counts  will  be  regarded  as  dis- 
missed. Whlte*s  Ann.  Code  Cr.  Proc.  §  404,  subd.  8.  And  see  Clyde 
Parks  V.  State,  29  Tex.  App.  597,  16  S.  W.  532 ;  Smith  v.  State,  34 
Tex.  Cr.  R.  123,  29  S.  W.  774 ;  Moore  v.  State,  37  Tex.  Cr.  R.  552,  40 
S.  W.  287;  Holt  v.  State,  39  Tex.  Cr.  R.  282,  45  S.  W.  1016,  46  S.  W. 
829.  And  see  Ency.  Plead.  &  Prac.  vol.  10,  p.  553.  We  hold  that  the 
action  of  the  court  in  submitting  the  case  at  a  former  trial  on  the 
first  count  was  tantamount  to  an  election  and  dismissal  of  the  other 
counts  in  the  Indictment,  and  on  the  succeeding  trial  the  case  should 
have  been  submitted  only  on  the  first  count."  Parks  v.  State,  46 
Tex.  Cr.  R.  100,  79  S.  W.  303. 

"But,  if  an  election  has  been  necessary,  appellant  cannot  complain 
because  the  court  submitted  the  first  count  only  for  the  consideration 
of  the  jury,  and  this  was  tantamount  to  an  election  by  the  state." 
Smith  V.  State,  34  Tex.  Cr.  R.  124,  29  S.  W.  775. 

"Where  there  are  several  counts  in  an  Indictment,  and  the  court 
limits  the  jury  in  their  finding  to  one  of  said  counts  only,  it  is 
tantamount  to  an  election  by  the  state  to  rely  upon  that  count  alone. 
Dalton  V.  State,  4  Tex.  App.  S33 ;  Weathersby  v.  State,  1  Tex.  App. 
643.  The  court  is  not  required  to  charge  upon  a  case  not  made,  nor 
supported  by  any  facts,  except  it  be  to  direct  an  acquittal.  It  is 
the  duty  of  the  court  to  charge  the  law  of  the  case.  Where  there  is 
no  evidence  to  supiwrt  one  or  more  of  the  counts  included  in  the 
indictment  it  would  not  be  Incumbent  upon  the  court  to  give  in 
charge  the  law  upon  such  count  or  counts.  The  court  might  have  re- 
quired that  such  unsupported  counts  be  dismissed  by  the  district  at- 
torney, or  he  might  have  Informed  the  jury  that  the  unsupported 
counts  would  be  disregarded  by  them,  and  either  of  the  latter  modes 
of  practice  would  have  been  perhaps  the  better  practice;  or  the 
court  could  have  instructed  the  jury  to  return  a  verdict  for  appellant 
upon  the  two  latter  counts,  and  then,  under  ai)proprlate  Instructions, 
submitted  the  count  charging  the  theft  of  the  cattle.  But  the  action 
of  the  court  was  tantamount  to  this.  There  was  no  error  in  the 
matter  complained  of,  and  we  can  see  no  reason  why  the  verdict  is 
not  sufficiently  certain  to  su[)port  the  judgment  when  we  look  to  the 
charge  of  the  court."    Parks  v.  State',  20  Tex.  App.  597,  16  S.  W.  532. 

*'Timc  for  Election. — a.  In  general.  Some  conflict  exists  as  to 
when  an  election  should  be  compelled,  some  authorities  holding  that 
It  should  be  as  soon  as  the  evidence  of  distinct  offenses  Is  developed, 
and  others  that  the  court  may  in  its  sound  discretion  permit  proof 
of  several  offenses ;  but  the  authorities  agree  that  an  election  will  be 
re(iulred  before  defendant  is  required  to  introduce  his  proof."  22 
Cyc.  408,  and  cases  cited  thereunder. 
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In  the  Summers  Case  two  offenses  were  charged,  a  demur- 
rer on  that  ground  was  interposed,  no  election  was  made,  the 
demurrer  was  overruled,  an  appeal  was  taken,  and  the  Supreme 
Court  said  there  was  error.  Error — why?  Because  two  of- 
fenses were  charged ;  no  election  was  made.  Defendant  said : 
"I  will  test  the  correctness  of  the  ruling  on  the  demurrer. 
You  have  charged  two  offenses,  and  I  don't  know  which  to 
prepare  for."  In  the  case  at  bar  two  offenses  are  charged. 
A  demurrer  on  that  ground  was  interposed.  No  election  was 
then  made.  What  did  defendants  then  do  ?  They  did  not  stop 
then  and  there,  standing  mute,  as  did  Summers — saying  in 
effect :  "I  know  not  which  offense  you  purpose  to  try  me  on." 
On  the  contrary,  they  entered  pleas  of  not  guilty.  They  went 
to  trial.  At  the  trial  an  election  was  made.  It  was  made  (as 
said  in  the  text  and  decisions  cited)  when  the  court  dismissed 
count  1.  That  left  count  2  as  the  count  on  which  the  trial  pro- 
ceeded. If  they  had  been  acquitted  on  count  2,  of  course  that 
would  have  been  an  end  of  the  case.  If  they  had  been  con- 
victed on  count  2,  perhaps  the  conviction  would  have  been  set 
aside  because  the  election  was  not  sooner  made;  but  the  de- 
fendants are  not  in  any  position  to  say  now  that  the  election 
has  not  been  made  in  time.  That  election  was  made  on  the 
20th  of  January,  1913.  Ever  since  that  date  they  have  known 
that  the  only  charge  they  are  to  be  tried  on  is  the  charge  con- 
tained in  the  second  count  of  the  indictment.  They  are  there- 
fore in  a  better  position  now  than  they  were  at  the  beginning 
of  the  other  trial.  Then  they  could  say :  "We  know  not  what 
charge  to  prepare  for."  Now  they  cannot  say  that.  Whatever 
error  there  was  before,  now  that  error  has  been  cured. 

Counsel  asks  what  would  have  been  the  result  if  defendants 
had  been  convicted  on  count  1.  If  they  had  been  convicted  on 
either  count  at  that  former  trial,  the  conviction  could  probably 
have  been  set  aside,  because  the  error  under  which  they  enter- 
ed upon  the  trial  was  not  cured  in  time.  But  they  were  not 
convicted  on  either  count.  Neither  were  they  acquitted  on 
either  count,  and  now  the  error  has  been  cured. 

The  motion  is  denied. 
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UNITED  STATES  V.  PACIFIC  &  A.  RY.  &  NAV.  CO.  et  aL 

(First  Diyision.    Juneau.    January  30,  1914.) 

No.  837-B. 

Indictment  and  Infobication  ^=:>132(3) — Two  Offenses  Charged— 
Election. 

An  indictment  was  returned  against  the  defendants  contaln- 
ins  six  counts.  The  United  States  district  attorney  moved  that 
all  the  counts  except  count  No.  1  be  stricken  and  dismissed,  and 
gave  notice  that  he  elected  to  try  the  defendants  on  count  No.  1 
remaining.  On  objection  to  the  motion  offered  by  the  defendants, 
held,  while  the  statute  provides  'that  the  indictment  must 
charge  but  one  crime  and  in  one  form  only,"  where  an  indict- 
ment is  returned  with  several  counts,  the  prosecution  may  elect 
upon  which  one  to  try  the  accused  and  dismiss  the  others,  and 
the  indictment  will  not  be  quashed  for  containing  several  counts, 
where  there  is  a  severance  and  a  dismissal  of  all  but  one. 

In  this  case,  on  January  7th,  the  United  States  attorney 
filed  a  motion  that  counts  2  and  6  of  the  indictment  be  dis- 
missed and  that  the  trial  of  the  defendants  on  the  charges  set 
out  in  count  1  of  said  indictment  be  set  for  the  2d  day  of  Feb- 
ruary. It  appears  that  that  motion  was  not  served;  but  on 
January  9th,  at  10  o'clock  a.  m.,  at  the  opening  of  court,  and  in 
open  court,  said  United  States  attorney  filed  in  this  court  an- 
other paper,  in  which  he  states  that  he  elects  to  try  said  case 
upon  count  1  of  said  indictment,  and  consents  and  agrees,  and 
therefore  moves,  that  all  counts  except  count  1  of  said  indict- 
ment be  stricken  and  dismissed,  and  accompanying  said  paper 
is  an  affidavit  of  service,  on  January  9th,  before  12  o'clock 
noon,  of  a  copy  of  said  motion  upon  the  defendants'  attorneys* 
Late  in  the  afternoon  of  said  day  defendants,  by  their  attor- 
neys, filed  a  paper  herein,  in  which  they  object  and  oppose  the 
motion  of  the  United  States  attorney  "asking  permission  to 
abandon  all  but  count  1  of  the  indictment  herein,  and  asking  to 
proceed  to  trial  upon  said  count,"  and  at  the  same  time  they 
ask  that  the  former  ruling  of  this  court  overruling  the  demur- 
rer heretofore  made  in  this  case,  on  the  grounds  that  the  in- 
dictment charges  more  than  one  offense,  be  reopened. 

The  motion  of  the  United  States  attorney  to  be  allowed  to 
elect  the  one  count  and  dismiss  as  to  the  remainder,  and  the 
motion  of  the  defendants  to   reopen  the   ruling  heretofore 
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made  on  the  demurrer,  were  argued  and  submitted  at  one  and 
the  same  time.  This  argument  and  submission  was,  at  the 
request  of  defendants,  had  on  the  22d  day  of  January,  1914. 

John  Rustgard,  U.  S.  Dist.  Atty.,  of  Juneau,  for  the  United 
States. 

Shackleford  &  Bayless,  of  Juneau,  Bogle,  Graves,  Merritt 
&  Bogle,  Farrell,  Kane  &  Stratton,  Ballinger,  Battle,  Hulbert 
&  Shorts,  and  Ira  Bronson,  all  of  Seattle,  Wash.,  and  Gunnison 
&  Robertson  and  John  G.  Heid,  all  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.    Section  2145  provides  that: 
"The  forms  of  pleadings  and  the  rules  by  which  the  sufficiency  of 
pleadings  is  to  be  determined  are  those  prescribed  by  this  act." 

One  of  the  rules  prescribed  by  this  act  is  contained  in 
section  2159: 

"That  no  indictment  is  insufficient,"  or  "can  be  affected  by  reason 
of  a  defect  or  imperfection  in  matter  of  form  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits." 

And  another  rule  is  found  in  section  2261,  as  follows: 

"That  neither  a  departure  from  the  form  or  mode  prescribed  by 
this  act  In  respect  to  any  pleadings  or  proceedings,  nor  any  error  or 
mistake  therein,  renders  it  invalid,  unless  it  have  actually  prejudiced 
the  defendant,  or  tend  to  his  prejudice  in  respect  to  a  substantial 
right." 

'  It  will  be  seen  that  section  2159  is  somewhat  narrower  than 
section  2261 ;  the  former  section  referring  only  to  defects  or 
imperfections  "in  matter  of  form,"  while  the  latter  section  has 
reference  not  only  to  departures  in  "form  or  mode,"  but  also 
to  any  error  or  mistake  which  does  not  prejudice  or  tend  to 
prejudice. 

Those,  then,  being  two  of  the  rules  "prescribed  by  this  act," 
we  proceed  to  inquire  if  there  are  any  other  rules  prescribed  by 
this  act  for  determining  the  sufficiency  of  an  indictment.  We 
find  another  rule  in  section  2158,  which  provides  that  the  in- 
dictment is  sufficient  if  there  can  be  understood  therefrom  cer- 
tain things,  seven  in  number,  which  are  set  forth  in  the  section. 

Among  those  seven  things  so  required  (the  presence  of 
which  determines  the  sufficiency  of  the  indictment)  we  find 
no  requirement  that  only  one  offense  shall  be  charged.  Noth- 
ing except  those  seven  things  then  is  of  the  substance  of  the 
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indictment.     Nothing  but  the  absence  of  one  or  more  of  the 
essential  seven  can  render  the  indictment  insufficient — all  else 
then  must  be  form  or  error. 
The  .statute  (section  2152)  provides: 

'*That  the  indictment  must  charge  but  one  crime,  and  in  one  form 
only." 

The  fact  that  two  or  more  offenses,  then,  are  charged,  is 
either  purely  and  simply  a  defect  of  form,  or  it  is  an  error  or 
mistake  not  going  to  the  vitals  of  the  indictment;  for  if  the 
error  went  to  the  vitals  of  the  indictment  it  would  have  been 
included  in  the  list  of  requisites  of  the  sufficiency  of  the  indict- 
ment contained  in  section  2159. 

Now,  section  2158  provides  that  if  the  indictment  do  contain 
those  seven  things  it  is  sufficient,  ergo  it  shall  not  be  set  aside, 
quashed,  held  for  naught,  held  insufficient,  unless,  of  course,  it 
runs  counter  to  some  specific  provision  of  the  Code  in  which 
quashal  of  the  indictment  is  declared  to  be  a  necessary  result 
of  a  certain  defect.  There  is  a  section  of  the  Code,  to  wit, 
No.  2191,  C,  L.,  which  mentions  the  grounds  upon  which  an 
indictment  must  be  quashed.    Those  grounds  are  stated  to  be : 

(1)  That  it  is  not  found,  indorsed,  and  presented  as  prescrib- 
ed in  chapter  6,  title  15. 

(2)  That  the  names  of  the  witnesses  are  not  indorsed. 
Now,  note  the  difference  in  the  language  between  section 

2191,  relating  to  the  quashing  of  the  indictment^  and  section 
2152.    Section  2191  says: 

"That  the  indictment  must  be  set  aside  by  the  court,  upon  the 
motion  of  the  defendant,  in  either  of  the  following  cases: 

"(1)  When  ♦  ♦  ♦  not  found,  indorsed,  and  presented  as  pre- 
scribed.    ♦    ♦    '♦ 

"(2)  When  the  names  of  the  witnesses  examined  before  the  grand 
Jury"  are  not  indorsed. 

Here  the  statute  expressly  declares  what  shall  be  the  result 
of  a  failure  to  do  either  one  of  those  two  things,  and  that  re- 
sult is  expressed  in  this  language,  "The  court  must  set  aside 
the  indictment."  There  is  no  such  provision  in  relation  to  an 
indictment  charging  more  than  one  offense. 

The  provision  of  the  statute  that  an  indictment  shall  charge 
but  one  offense  does  not  indicate  that  the  result  of  charging 
more  than  one  offense  is  to  invalidate  the  indictment.  Such 
result  would  not  have  followed  at  common  law. 


Digitized  by  VjOOQ  IC 


46  5  ALASKA  REPORTS 

Section  447,  Bishop's  New  Criminal  Procedure,  2d  Ed., 
says: 

"The  consequence  of  misjoining  felonies  and  misdemeanors,  like 
any  other  misjoinder  of  counts,  is  not  to  render  the  indictment  bad 
in  law,  but  to  subject  it  to  direction  by  Judicial  discretion." 

U.  S.  V.  Nye  (C.  C.)  4  Fed.  892,  was  a  case  in  which  defend- 
ant was  indicted  on  five  counts,  alleging  violations  of  section 
6480,  Revised  Statutes,  concerning  frauds  committed  through 
the  Post  Office.  The  section  allows  an  indictment  for  such  an 
offense  to  charge  three  offenses  committed  within  the  same  six 
calendar  months,  but  no  more. 

The  indictment  in  the  case  had  five  counts.  The  district  at- 
torney, with  the  consent  of  the  court,  entered  a  nolle  pros,  as 
to  two  counts.  A  motion  to  quash  the  indictment  was  offered 
by  the  defendant,  on  the  ground  that  the  indictment  contained 
the  charge  of*  five  separate  and  distinct  offenses,  whereas  the 
statute  provides  that  only  three  offenses  may  be  charged  in  the 
indictment. 

Our  statute  only  allows  one  offense  to  be  charged.  The 
case,  then,  so  far  as  joinder  of  offenses  is  concerned,  would 
be  governed  by  the  same  principle.  The  court  uses  this  lan- 
guage : 

"This  clause  only  relates  to  the  procedure  and  punishment,  and, 
while  it  limits  the  number  of  offenses  which  may  be  joined,  it  does 
not,  as  in  some  of  the  English  statutes,  provide  what  the  procedure 
shall  be  in  c^fie  the  limit  should  be  exceeded,  or  what  the  conse- 
quences of  exceeding  the  limit  should  be  upon  the  rights  either  of 
the  government  or  of  the  defendant. 

"It  is  claimed,  however,  that  the  effect  of  it  is  to  make  the  In- 
dictment absolutely  worthless  and  void.  If  that  be  so,  then  this  in- 
dictment must  either  be  quashed  or  held  bad  upon  demurrer.  Let  us 
see  whether  this  is  the  inevitable  effect  of  this  statute.  At  common 
law  there  could  be  no  Joinder  of  separate  and  distinct  felonies. 
♦  ♦  ♦  And  yet  it  was  never  supposed  that  the  Joinder  of  several 
felonies  destroyed  the  validity  of  the  indictment.  While  the  courts 
would  not  permit  the  party  to  be  tried  for  two  or  more  felonies  in 
the  same  indictment,  they  would  not  quash  the  indictment,  but  would 
compel  the  prosecutor  to  elect  the  felony  he  would  proceed  to  trial 
upon.  The  rule  is  laid  down  in  Wharton,  |  216.  At  common  law,  in 
a  case  of  that  character,  It  was  always  within  the  power  of  the 
prosecutor,  where  there  was  an  improper  Joinder,  to  get  clear  of  the 
difficulty  and  objection  by  entering  a  nolle  as  to  part  of  the  counts, 
or  the  court  would  compel  him*to  elect.    ♦    ♦    ♦ 

"Suppose  a  statute  has  been  passed  which  in  terms  provided  that 
an  indictment  should  contain  but  one  felony,  only,  would  that  change 
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in  any  wise  the  rule  which  governs  the  criminal  procedure  where 
an  Indictment  contained  more  than  one,  would  it  prevent  the  prose- 
cutor from  entering  a  nolle  as  to  the  one  or  the  other  count,  or 
would  it  prevent  the  court  from  compelling  the  prosecutor  to  elect 
which  one  he  would  proceed  upon?  Most  certainly  not.  And  to  per- 
mit the  prosecutor  to  enter  a  nolle  as  to  one,  or  compelling  the 
prosecutor  to  elect  which  one  of  the  several  counts  he  would  proceed 
upon,  could  not  be  said  ♦  ♦  ♦  *to  be  a  striking  out  of  a  count,  by 
the  court,  of  an  indictment,'  which  the  court  would  have  no  power 
to  do.  In  all  cases  where  there  has  been  an  improper  number  of 
offenses  joined  In  an  indictment,  the  court  undoubtedly  may,  in  its 
discretion,  quash  the  indictment;  but  it  is  always  addressed  to 
the  sound  discretion  of  the  court  in  a  case  of  that  character.  It  may, 
in  its  discretion,  quash  the  indictment,  or  it  may  permit  the  prosecu- 
tor to  nolle  certain  counts^  or  it  may  compel  the  prosecutor  to  elect 
which  one  he  will  proceed  upon,  so  that  the  defendant  shall  in  no 
sense  be  prejudiced  in  his  defense." 

Defendant  insists  that  the  charging  of  more  than  one  offense 
is  made  a  ground  of  demurrer  by  section  2189 ;  so  it  is. 

They  further  contend  that,  it  being  patent  that  more  than 
one  crime  is  charged,  the  court  has  no  alternative  but  to  sus- 
tain the  demurrer.  But  I  do  not  think  that  follows.  To  sus- 
tain the  demurrer  is  to  quash  the  indictment,  to  set  aside,  to 
hold  it  for  naught,  to  declare  it  insufficient ;  to  do  so  may  be 
to  run  counter  to  the  provisions  of  sections  2158,  2159,  and 
2261 ;  for  by  those  sections  it  is  provided  that  no  indictment 
is  insufficient  if  it  possess  all  those  seven  requisites,  and  also 
that  no  indictment  is  at  all  affected  by  any  departure  from  the 
form  or  mode,  or  any  other  error  or  mistake,  which  does  not 
affect  the  substantial  rights. 

To  say  that  the  error  complained  of  affects  the  substantial 
rights  of  the  defendant  is,  in  the  face  of  the  motion  of  the 
United  States  to  elect  count  1  and  dismiss  all  the  remaining 
counts,  to  occupy  untenable  ground.  How  does  it  affect  the 
substantial  rights  of  defendants?  Counsel  says  that  they  are 
prejudiced,  because  they  do  not  know  which  of  the  indorsed 
witnesses  appeared  against  them  on  the  particular  count  chosen 
by  the  prosecutor.  They  know  that  only  those  witnesses  whose 
names  are  indorsed  on  the  indictment  appeared  before  the 
grand  jury.  They  know,  therefore,  that  they  are  not  called  on 
to  answer  to  a  charge  founded  on  the  evidence  (before  the 
grand  jury)  of  any  other  witness.  All  that  the  law  requires  is 
that  the  witnesses  examined  before  the  grand  jury  be  in- 
dorsed.   Defendants  cannot  complain  if  there  is  indorsed  on 
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the  indictment  the  names  of  some  witnesses  also  whose  testi- 
mony was  not  relevant.  How  is  that  going  to  injure  the 
defendants? 

How,  then,  does  the  charging  of  two  offenses  affect  the 
substantial  rights  of  the  defendant  ?  Not  as  an  abstract  propo- 
sition, but  as  a  real,  concrete  case?  It  cannot  be  denied  that 
the  mere  finding  of  an  indictment  containing  the  charge  of  two 
or  more  offenses  does  not  prejudice  the  defendant  on  the 
merits;  and  if  nothing  is  ever  done  with  the  indictment,  it 
never  could  prejudice  the  defendant  on  the  merits.  So  that 
the  question  becomes  important  only  in  view  of  the  contemplat- 
ed action  to  be  taken  on  that  indictment.  If  a  man  is  to  be 
put  on  trial  on  an  indictment  charging  two  or  more  offenses, 
it  is  the  placing  of  him  on  trial  for  two  offenses,  and  the 
knowledge  beforehand  that  he*is  to  be  placed  on  trial  for  two 
offenses,  which  tends  to  prejudice  him,  because  he  does  not 
know  which  offense  to  prepare  for,  and  the  law  says  that  he 
need  only  prepare  for  one  offense  at  a  time. 

Now  he  cannot  be  prejudiced  in  this  case,  because  the  gov- 
ernment has  elected  one  of  the  offenses  upon  which  it  chooses 
to  try  him,  and  has  dismissed  all  the  other  offenses,  so  that, 
as  a  matter  of  fact,  all  abstractions  laid  aside,  the  defendant 
will  not  be  prejudiced  in  any  way  whatsoever  on  the  merits,  if 
he  is  put  on  trial  for  the  offense  elected  by  the  government. 

But  the  defendant  says  there  is  no  authority  in  our  criminal 
procedure  for  the  prosecutor  to  elect  which  one  of  the  offenses 
he  chooses  to  rely  upon.  As  to  that,  it  is  sufficient  to  say  that 
at  the  .common  law  undoubtedly  the  prosecutor  had  the  right 
to  elect,  and  the  court  of  its  own  motion  had  the  right  to  com- 
pel him  to  do  it,  irrespective  of  any  requests  from  the  defend- 
ant. He  must  have  that  right  still,  unless  it  has  been  taken 
away  by  statute,  for  in  the  absence  of  statute  the  common  law 
applies.     Sections  796,  2099.     . 

I  have  been  unable  to  find  anything  in  the  statute  that  de- 
prives him  of  the  right  to  elect. 

Defendants  contend  that,  because  the  statute  says  that  "the 
forms  of  pleading  and  rules  by  which  the  sufficiency,  of  plead- 
ing is  to  be  determined  are  prescribed  by  this  act,"  coupled 
with  another  section  of  the  statute  which  says  that  the  only 
pleading  on  the  part  of  the  plaintiff  is  the  indictment,  and  on 
the  part  of  the  defendant  is  the  demurrer  and  plea,  the  prose- 
cutor is  cut  off  from  the  power  of  election.     I  do  not  think 
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that  that  conclusion  follows.  An  election  on  which  cTffense  to 
prosecute  is  not  a  change  of  the  pleading.  The  pleading  re- 
mains as  it  was,  an  indictment,  and  if  it  contam  the  things 
which  it  should  contain,  it  remains  a  sufficient  indictment,  and 
the  election  by  the  prosecutor  is  no  more  an  interference  with 
that  pleading  than  would  be  a  furnishing  to  the  defendant  of  a 
bill  of  particulars  in  a  charge  of  embezzlement.  The  whole 
matter  seems  to  be  discretionary. 

In  section  454,  Bishop's  New  Criminal  Procedure  (2d  Ed.), 
it  is  said: 

"This  compelUng  of  an  election  pertains  rather  to  Judicial  dis- 
cretion than  to  absolute  law;  so  that  in  most  of  our  states  the  de- 
termination of  the  judge  thereon  will  not  ordinarily  be  reviewed  by  a 
higher  tribunal.  In  some  of  the  states  it  will — perhaps,  under  spe- 
cial statutes,  in  all." 

And  in  section  766: 

"Discretion,  being  the  guide  for  the  court,  it,  rather  than  any  abso- 
lute rule  of  law,  determines  when  to  act.  What  will  promote  justfee 
it  will  do;   what  will  retard  justice  it  will  withhold." 

In  22  Cyc.  at  page  405,  occurs  the  following : 

"The  granting  or  refusal  of  a  motion  to  compel  *he  prosecution  to 
elect  as  to  which  of  several  counts  it  will  proceed  is  within  the 
sound  discretion  of  the  trial  court,  and  the  ruling  thereon  will  not  be 
reviewed,  except  in  a  clear  case  of  abuse  of  such  discretion.  Hence 
the  refusal  is  not  the  subject  of  exceptions,  nor  a  ground  for  a  wnt 
of  error,  or  for  a  motion  for  a  new  trial.  If  from  the  inspection  of 
the  entire  record  it  is  apparent  that  no  prejudice  resulted  to  the 
accused,  the  refusal  of  an  election  which  might  properly  have  been 
granted  is  no  ground  for  reversal,  and  conversely  where  the  state  has 
not  been  prejudiced  by  having  been  compelled  to  elect,  such  com- 
pulsion is  no  ground  for  reversal  in  those  jurisdictions  where  the 
state  has  an  appeal." 

Defendants  cite  the  case  of  Kimbrell  v.  State,  7  Okl.  Cr. 
354,  123  Pac.  1027.  This  case  holds  with  the  defendants. 
It  was  decided  in  1912.  It  does  not,  howeyer,  appear  to  be  a 
well-considered  case.  The  reasoning  is  not  convincing,  no 
authorities  are  cited,  and  it  seems  to  be  a  simple  change  from 
the  opinion  of  the  same  court  delivered  in  1909  in  De  Graff 
V.  State,  2  Okl.  Cr.  519,  103  Pac.  538;  and,  too,  it  seems  to 
stand  absolutely  alone.  This  court  cannot  follow  in  the  path- 
way pointed  out  by  this  case,  when  so  many  weighty  decisions 
of  learned  courts  point  in  the  opposite  direction. 
5  A.R.— 4 
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The  fuling  of  the  court  now  is  that  the  United  States  attor- 
ney be  and  he  is  hereby  allowed  to  elect  to  try  the  defendants 
upon  count  1  and  to  dismiss  the  remainder  of  the  counts,  and 
in  view  of  that  ruling  the  reopening  of  the  ruling  on  the  de- 
murrer is  denied. 


GREENBERG  y.  LESAMIS  et  aL 

(Second  Diyision.    Nome.     February  14,  1914.) 

No.  2349. 

1.  New  Trial  ^=»11(2) — Second  Motion  Not  Allowed. 

A  second  motion  for  a  new  trial  may  not  be  made  in  Alaska, 
under  section  1057,  Comp.  Laws  1913. 

2.  New  Trial  ^=936— -Abgxtment  and  Practice. 

Where  the  Judge  who  heard  an  equity  case,  and  is  familiar 
with  the  evidence,  facts,  and  pleadings,  overruled  a  motion  for  a 
new  trial  without  hearing  argument,  held  not  ground  for  a  new 
trial  on  a  second  motion  heard  before  the  successor  to  the  trial 
Judge. 

F.  J.  Hobbes,  of  Nome,  and  W.  A.  Gilmore,  of  Seattle, 
Wash,,  for  plaintiff. 

G.  J.  Lomen  and  O.  D.  Cochran,  both  of  Nome,  for  de- 
fendants. 

TUCKER,  District  Judge.  The  court  is  asked  to  reopen  this 
case  op  a  second  motion  for  a  new  trial,  but  I  can  see  no  justi- 
fication for  doing  so.  Neither  section  1057,  nor  any  other  sec- 
tion of  the  Alaska  law,  provides  for  any  such  second  motion, 
and  section  925  has  no  application  to  this  case. 

In  the  case  of  Kentucky  Central  R.  Co.  v.  Smith,  93  Ky. 
449,  20  S.  W.  392,  18  L.  R.  A.  67,  and  Lookabaugh  v.  Cooper, 
5  Okl.  102,  48  Pat.  99,  this  question  is  discussed  and  decided 
with  reference  to  a  statute  similar  to  section  1057,  and  I  think 
the  decisions  in  those  cases  lay  down  the  correct  rule  or  doc- 
trine. I  do  not  mean  to  say  that  there  are  no  circumstances 
in  which  this  court  would  reopen  a  case  on  a  second  motion, 
but  this  is  not  one  of  them. 

^=9See  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  first  and  third  grounds  for  the  motion  were  disposed  of 
by  (1)  the  decision  in  the  Humel  Case,  5  Alaska,  25,  recently 
decided,  and  (2)  Ijy  the  affidavit  of  Mr.  Hobbes,  with  refer- 
ence to  the  stenographer.  With  reference  to  the  second 
ground,  and  the  alleged  wrong  or  injustice  upon  which  the  de- 
fendants mainly  base  the  second  motion;  namely,  that  Judge 
Murane  failed  or  refused  to  hear  argument  on  the  original  mo- 
tion, that  there  is  no  such  thing  as  a  pro  forma  decision  on 
motion  for  new  trial,  and  that  it  is  the  duty  of  the  court  to  hear 
argument  thereon  and  to  weigh  or  reweigh  the  evidence  in  the 
case,  etc.  Defendants  cite  the  cases  reported  in  74  Fed.  477, 
20  C.  C.  A.  596  (Mt.  Adams  &  E.  P.  Inclined  R.  Co.  v.  Low- 
ery),  and  176  Fed.  529,  99  C.  C.  A.  102  (Big  Brushy  Coal  & 
Coke  Co.  V.  Williams).  It  is  difficult  to  see  how  these  cases 
have  any  bearing  on  the  case  at  bar.  They  simply  reiterate  the 
familiar  rule  as  to  the  weight  of  evidence  with  reterence  to 
the  verdict  of  a  jury  and  the  province  of  the  court  quoad  the 
same.  I  can  find  nowhere  in  the  decisions  that  it  is  held  that 
the  court  must  hear  argument  on  a  motion  for  a  new  trial.  It 
may  be  better  for  the  court  to  do  so,  especially  in  jury  cases 
where  the  evidence  is  adduced  more  particularly  before  and 
for  the  benefit  of  the  jury  whose  particular  province  is  to  pass 
on  the  facts ;  in  such  cases  it  would  be  wiser  and  better  for 
the  court  to  have  its  attention  brought  particularly  to  the  evi- 
dence by  argument  on  a  motion  to  set  aside  the  verdict. 

In  the  case  at  bar,  however,  the  trial  was  solely  before  the 
judge,  without  a  jury.  It  was  a  case  in  equity,  and  while 
there  was  a  mass  of  evidence,  it  may  reasonably  be  inferred 
that  the  judge  had  it  well  in  mind.  The  trial  lasted  several 
days,  and  doubtless  the  case  was  elaborately  and  ably  argued. 
The  judge  took  ample  time  to  consider  the  case  for  he  did  not 
render  his  decision  until  October  28th,  about  10  days  after  the 
trial. 

Having  reached  the  conclusion,  therefore,  that  the  second 
motion  for  a  new  trial  should  be  overruled,  it  is  unnecessary 
to  pass  on  the  questions  raised  on  the  motion  "to  strike." 
Counsel  for  the  defendants  suggest,  however,  that  the  hearing 
of  argument  on  that  motion  resulted  in  an  injustice  to  the  de- 
fense, in  that  it  gave  the  plaintiff  the  opening  and  conclusion  of 
the  argument  on  the  second  motion  for  a  new  trial.  But  the 
court  is  satisfied  that  the  defense  has  suflEered  no  harm  there- 
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from.  The  oral  and  written  arguments  already  had,  and  the 
authorities  examined  since  the  same  was  filed  has  sufficiently 
advised  the  court  upon  the  facts  and  the  lajv,  and  it  would  be 
a  waste  of  time  to  hear  the  case  further. 


TOWN  OF  SEWARD  v.  SEWARD  WATER  &  POWER  CO. 

(Third  Division.    Valdez.    February  26,  1914.) 

No.  408-C. 

Licenses  ^=>5V^ — Poweb  to  Impose — Municipal  Corpobations. 

The  town  of  Seward  by  ordinance  levied  a  license  tax  on  the 
defendant  Water  &  Power  Company  of  one  dollar  per  month  for 
the  use  and  occupation  of  the  streets  and  alleys  of  the  town. 
The  company  refused  to  pay  the  license,  and  was  fined  by  the 
municipal  or  town  magistrate  for  the  nonpayment.  On  appeal 
to  the  district  court,  held,  the  town  has  no  power  or  authority  to 
impose  a  tax  for  revenue,  except  such  as  it  is  expressly  author- 
ized to  levy  and  collect  by  the  legislative  power  creating  it.  The 
tax  in  controversy  is  not  so  authorized.    Judgment  reversed. 

The  Seward  Water  &  Power  Company  was  fined  $15  before 
the  city  magistrate  of  Seward  for  the  violation  of  Ordinance 
No.  15  of  that  town,  which  provides: 

"Section  1.  That  the  Seward  Light  v&  Power  Company,  a  corpora- 
tion, the  Alaska  Electric  Company,  a  corporation,  the  Seward  Water 
&  Power  Company,  a  corporation,  their  and  each  of  their  successors 
and  assigns,  shall  each  pay  to  the  town  treasurer  of  the  town  of 
Seward,  for  the  use  and  benefit  of  said  town,  on  the  tenth  day  of 
January,  A.  D.  1014,  and  upon  the  tenth  day  of  each  and  every  month 
thereafter  during  the  use  and  occupation,  by  such  corporations,  of 
the  streets  and  alleys  of  said  town,  in  the  conducting  and  carrying 
on  of  the  respectife  business  in  which  it  now  is  engaged,  the  sum  of 
one  dollar  per  month  as  and  for  an  advance  monthly  license  fee  for 
the  use  and  occupation  of  said  streets  and  alleys  as  aforesaid:  Pro- 
vided, that  any  corporation,  company  or  person  engaged  in  similar 
or  like  business  to  that  of  the  corporation  hereinbefore  named  shall 
also  be  required  to  so  pay  said  advance  monthly  license  fee,  and 
any  such  corporation,  company  or  person  is  hereby  required  to  so 
pay  said  advance  monthly  license  fee  before  being  permitted  to  carry 
on  or  attempt  to  carry  on  any  line  of  business  in  the  pursuit  of 
which  the  streets  and  alleys  of  said  town  of  Seward  are  used  and 
occupied  in  connection  therewith." 

^=>See  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlgesto  &  Indexes 
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Section  2  provides  the  penalty  for  violation  of  the  ordi- 
nance. 

Said  company  appeals  from  said  judgment,  and  without  sub- 
mitting any  evidence  whatever,  rests  its  claim  for  a  reversal 
on  the  allegation  that  said  ordinance  is  void,  the  common 
council  of  said  town  having  no  power  to  enact  the  same. 

L.  V.  Ray,  of  Seward,  for  plaintiff. 

S.  O.  Morford,  of  Seward,  for  defendant. 

BROWN,  District  Judge.  Chapter  21  of  the  Civil  Code  of 
Alaska  provides  for  the  incorporation  of  towns  and  enumerates 
the  powers  of  the  common  councils  elected  therein,  and  section 
627  thereof  reads: 

"That  the  ♦  •  •  commoo  council  shall  have  and  exercise  the 
following  powers: 

"Fourth.  To  provide  for  the  location,  construction,  and  mainte- 
nance of  the  necessary  streets,  alleys,  crossings,  sidewalks,  sewers, 
and  wharves.    ♦    ♦    ♦ 

"Sixth.  To  provide  for  fire  protection,  water  supply,  lights, 
wharfage,  public  health,  and  police  protection,  and  the  relief  of  the 
destitute  and  Indigent.    •    ♦     ♦ 

"Fourteenth.  To  take  such  action  by  ordinance,  resolution,  or 
otherwise,  as  may  be  necessary  to  protect  and  preserve  the  lives,  the 
health,  the  safety,  and  the  well-being  of  the  people  In  the  town  and 
to  publish  all  ordinances." 

It  cannot  be  doubted  that  incorporated  towns  in  Alaska  have 
all  of  the  usual  powers  of  control  over  their  streets,  including 
the  right  to  grant  franchises  for  lighting,  water  supply,  etc., 
and  to  fix  the  terms  thereof,  and  regulate  the  conduct  of  such 
utilities. 

There  is  nothing  in  the  record  in  this  case  as  to  any  franchise 
ever  having  been  granted  appellant,  so  it  will  be  assumed  that 
it  is  rightfully  carrying  on  its  said  business  and  is  subject  to 
all  reasonable  and  proper  regulations  by  the  municipality,  and 
whatever  taxation  the  legislative  power  has  authorized. 

Appellant  is  subject  to  a  municipal  tax  upon  its  tangible 
property  of  not  exceeding  two  per  cent,  per  annum  to  be  levied 
by  the  common  council.     Subdivision  9,  §  627,  Comp.  Laws. 

It  is  also  liable  for  the  payment  of  $50  per  annum  under 
chapter  44  of  the  Code  of  Criminal  Procedure  of  Alaska,  for 
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a  license  tax,  which  said  tax  goes  into  the  municipal  treasury 
for  municipal  purposes. 

The  power  to  impose  taxes  is  vested  exclusively  in  the  leg- 
islative department  of  government,  and  cannot  be  exercised 
except  in  pursuance  of  its  authority.    37  Cyc.  p.  724. 

There  is  no  power  delegated  to  the  municipal  corporations 
of  Alaska  to  tax  property  within  the  corporate  limits,  except 
as  hereinbefore  cited. 

While  the  common  council  would  have  the  right  upon  grant- 
ing a  franchise  to  a  corporation  to  supply  water  to  the  town, 
to  impose  such  terms  as  might  be  agreed  upon,  or  as  might  be 
reasonable,  and  would  have  the  further  right  in  the  exercise  of 
its  police  power  to  compel  the  service  corporation  to  keep  its 
poles,  tracks,  pipes,  or  other  equipment  in  a  safe  and  proper 
condition,  it  has  no  right  to  impose  a  tax  for  revenue  purposes 
except  such  as  it  is  expressly  authorized  to  levy  and  collect  by 
the  legislative  power  creating  it. 

From  the  language  employed  in  the  said  Ordinance  No.  15 
the  tax  is  attempted  to  be  imposed  "as  a  monthly  license  fee 
for  the  use  and  occupation  of  the  streets  and  alleys"  of  the 
town  of  Seward. 

The  defendant  company  already  is  required  to  pay  one 
license  tax  or  fee  under  the  federal  law  above  cited,  and  this 
attempt  of  the  town  to  impose  a  second  license  fee  amounts  to 
double  taxation  in  my  opinion,  and  if  sustained  would  enable 
the  town  council  to  increase  it  at  will  and  thus  confiscate  the 
property  of  the  defendant. 

I  am  forced  to  the  conclusion  that  there  is  no  authority  of 
law  empowering  the  town  of  Seward  to  require  the  payment 
of  such  license  tax  or  fee,  and  the  judgment  of  the  municipal 
court  of  Seward  will  therefore  be  reversed,  at  the  cost  of  the 
appellee.  . 
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DE  BLONDEAU  v.  FAULKNER  et  aL 

(First  Division.    Juneau.    February  27,  1914.) 

No.  1022-A. 

1.  Pledges  ^=»11 — Master  and  Servant — ^Possession  of  Property. 

The  plaintiff  was  placed  in  charge  of  the  property  of  his  em- 
ployer, the  Alaska  T.  &  T.  Ck).,  with  the  agreement  that  he  should 
watch  it  and  hold  it  as  a  pledge  to  secure  the  debt  due  him.  He 
was  given  an  agreed  lien  on  it  to  secure  the  sum  due  him  for 
services.  The  defendant  in  this  case,  the  United  States  marshal, 
seized  the  property  under  a  writ  of  attachment  in  a  suit 
brought  by  an  attaching  creditor  of  the  Alaska  T.  &  T.  Co.  On 
suit  by  the  watchman  against  the  marshal  for  damages,  held 
that  the  possession  of  the  property  by  De  Blondeau,  the  watch- 
man and  alleged  pledgee,  was  the  possession  of  his  employer,  the 
Alaska  T.  &  T.  Co.,  to  whom  the  property  belonged  when  seized 
by  the  marshal  under  the  attachment,  and  the  watchman,  having 
no  special  property  or  ownership  therein,  cannot  maintain  this 
action.    Nonsuit  granted. 

2.  Pledges  «=»11 — Lien. 

In  order  to  constitute  a  valid  pledge,  there  must  be  an  im- 
mediate, actual,  and  continued  change  'of  possession  of  the  prop- 
erty to  the  pledgee,  as  against  creditors  or  subsequent  purchasers 
or  Incumbrancers  in  good  faith;  and  such  change  of  possession 
requires  the  pledgee  to  hold  the  property  exclusively  as  a  security 
for  the  payment  of  the  debt  for  which  the  property  is  pledged. 

J.  H.  Cobb,  of  Juneau,  for  plaintiff. 

Hellenthal  &  Hellenthal,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  In  the  matter  of  the  motion 
for  nonsuit  in  this  case,  my  decision  is  as  follows : 

The  testimony  shows  that  defendant  Faulkner  took  the 
property  under  and  by  virtue  of  a  writ  of  attachment,  valid 
on  its  face.  If  the  real  ownership  of  the  property  was  in 
Alaska  Trading  &  Transportation  Company,  and  De  Blondeau 
was  its  agent  or  caretaker,  then  the  attachment  was  properly 
levied  by  the  marshal  taking  the  property  into  his  custody. 
The  evidence  of  plaintiff  shows  that  the  property  belonged  to 
the  Alaska  Trading  &  Transportation  Company,  notwithstand- 
ing the  dogmatic  assertion  of  plaintiff  that  the  property  was  his. 
Almost  his  every  word  shows  that  all  he  ever  claimed  to  have 

^=s>See  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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was  tlie  right  to  hold  the  property  for  his  debt.  This  right 
he  does  claim,  because  the  Alaska  Trading  &  Transportation. 
Company  said  to  him  in  substance: 

"We  will  pay  you  $50.00  per  month  to  take  cnre  of  this  property,  to 
guard  it,  to  be  watchman  of  it,  and  you  can  a1.so  hold  it  as  a  pledge  to 
secure  your  debt ;   that  is,  we  give  you  a  lien  on  it  for  your  debt." 

It  is  hard  to  distinguish  this  proceeding  from  that  in  Bailey 
V.  Davis,  19  Or.  217,  23  Pac.  881,  so  far  as  the  governing 
principle  is  concerned.  The  principle  laid  down  there  was 
that,  while  the  relation  of  master  and  servant  continued,  the 
servant  could  not  have  any  separate  or  independent  possession 
of  the  property  which  he  was  employed  to  guard,  because  the 
possession  of  the  agent  is  the  possession  of  the  master,  and 
in  the  performance  of  any  service  or  authority  the  agent  rep- 
resented the  master,  and  if  the  agent  has  no  independent  com- 
plete possession,  he  can  have  no  lien. 

In  the  Bailey-Davis  Case,  it  is  true,  Cripe  was  only  a  lessee, 
but  that  can  make  no  difference  in»the  principle.  Cripe  was  the 
possessor  sufficient  to  allow  an  agister's  lien  to  attach  if  there 
could  have  been  a  lien  under  the  circumstances.  The  court 
held  that  there  was  no  lien,  not  because  Cripe  was  not  the  own- 
er, but  because  he  had  never  parted  with  the  possession.  Cripe, 
being  the  lawful  possessor,  had  expressly  consented  that  the 
herder  should  have  a  lien ;  but  it  availed  not — the  court  saying : 

"The  defendant's  relation  to  Cripe  was  that  of  a  servant,  and  the 
relation  of  master  and  servant,  and  none  other,  existed  between  Cripe 
and  the  defendant.  •  ♦  ♦  Nor  while  said  relation  of  master  and 
servant  continued,  could  he .  [the  herder]  have  any  separate  or 
independent  possession  of  said  property." 

"Delivery  of  possession  of  goods  to  the  pledgee  may  be  actual,  con- 
structive, or  symlwlical ;  but  it  must  be  clear,  une<iuivocal,  complete, 
and  effective."    31  Cyc.  p.  801,  and  other  cases  cited. 

The  case  of  Jackson  v.  Kincaid,  4  Okl.  554,  46  Pac.  587, 
shows  how  complete  the  possession  of  pledgee  must  be.  The 
syllabus  of  that  case  is  as  follows : 

*'In  order  to  constitute  a  valid  pledge,  there  must  be  an  immediuTe, 
actual,  and  continued  change  of  possession  of  the  property"  to  the 
pledgee,  "as  against  creditors  or  subsequent  purchasers  or  encum- 
brancers in  good  faith ;  and  such  a  change  of  i»ossession  requires  the 
pledgee  to  hold  the  property  exclusively  as  a  security  for  the  pay- 
ment of  the  debt  for  which  the  property  is  pledged." 
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31  Cyc.  p.  847,  cited  by  plaintiff,  has  this  proviso: 

"But  as  against  pledgor  or  any  one  claiming  through  him,  the 
pledgee  is  entitled  to  reoover  only  the  amount  of  his  debt,  or,  if  his 
debt  is  greater  than  the  value  of  the  property,  such  value  with  in- 
terest to  date  of  Judgment.  Where  the  conversion  is  by  an  ofllcer, 
acting  under  a  writ  of  attachment  or  execution,  against  the  pledgor, 
legal  and  regular  in  all  respects,  such  officer  occupies  the  same  posi- 
tion as  the  pledgor,  and  is  liable  to  the  pledgee  only  to  the  same 
extent" 

Therefore,  if  the  marshal  occupies  the  same  position  that  the 
pledgor  would  occupy,  it  is  difficult  to  see  where  any  right  of 
action  inures  to  De  Blondeau.  Would  not  the  pledgor  have 
had  the  right  to  return  to  Alaska  and  say  to  the  pledgee : 

**I  will  take  over  the  custody  of  my  horses  as  before,  continuing 
you  in  my  employ." 

Suppose  he  does  so,  and  the  plaintiff  then  says: 

"No;  I  will  not  let  you  use  those  horses,  because  I  have  a  lien 
ui)on  them  for  my  wages." 

We  can  imagine  him  saying  that.  What  would  be  the  reply 
of  the  pledgor  ?    Could  it  not  be  this : 

"You  have  no  lien ;  you  are  my  servant.  You  are  managing  and 
taking  care  of  the  property  for  me.  It  is  true  I  told  you  that  you 
might  hold  it  for  your  pay,  but  that  does  not  alter  the  fact  that  you 
are  my  servant,  taking  care  of  this  property  for  me.  The  servant 
cannot  have  a  lien  on  the  employer's  goods  so  long  as  the  relation  of 
master  and  servant  continues  as  to  those  goods.  Your  possession  has 
been  my  possession.  There  has  never  been  any  termination  of  the 
possession  which  I  held.  You  are  my  servant,  and  consequently  you 
cannot  have  any  possession  as  against  me,  because  that  would  be  in- 
compatible with  your  relation  of  servant  to  me.  In  order  for  you 
to  have  a  claim  of  lien  on  that  property  as  against  me,  it  would  be 
necessary  that  the  relation  of  master  and  servant  should  have  ceased, 
and  the  i)ossession  of  the  property  ended  under  that  transaction." 

Would  not  this  question  be  perfectly  sound?  If,  then,  the 
pledgor  could  take  that  position,  and  if,  as  stated  in  Cyc,  the 
marshal,  with  a  writ  valid  on  its  face,  occupies  the  same  posi- 
tion as  the  pledgor,  then  the  position  taken  by  plaintiff  cannot 
prevail. 

Counsel  for  plaintiff  has  cited  the  court  many  cases  to  over- 
throw the  force  of  Bailey  v.  Davis ;  but  the  cases  cited  by  him 
go  no  further  than  to  hold  that,  if  the  bailee  or  pledgee  has  a 
special  ownership  in  the  property,  he  may  make  that  special 
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ownership  the  basis  of  his  suit.  The  reason  the  cases  cited  by 
him  are  not  applicable  here  is  this :  The  plaintiff  in  this  case 
had  no  special  ownership  in  the  property  which  could  at  all 
avail  against  the  attaching  creditor,  because  he  had  none  which 
could  avail  against  the  attachment  debtor,  his  principal,  his 
employer. 

The  relations  between  the  parties  are  not  the  same.  The  dis- 
tinction is  very  important.  It  is  this:  In  the  cases  cited  by 
Mr.  Cobb,  the  relation  of  bailee  is  one  of  the  premises  on  which 
the  conclusion  is  based.  Here  there  is  no  bailment.  There  is 
only  the  relation  of  master  and  servant,  and  that  relation, 
while  it  continues,  precludes  the  existence  of  the  relation  of 
bailor  and  bailee. 

Not  only  that,  but  I  fail  to  see  where  any  actionable  wrong 
has  been  committed.  If  it  be  conceded  that  plaintiff  had  a  spe- 
cial ownership,  yet  it  cannot  be  denied  that  the  Alaska  Trad- 
ing &  Transportation  Company  were  general  owners,  and  that 
the  property  was  levied  upon  by  their  attachment  creditor  as 
being  their  property.  This  the  plaintiff  in  the  attachment  suit 
had  a  right  to  do.  The  marshal  had  a  right  to  take  the  prop- 
erty into  possession,  because  he  had  a  right  to  levy  on  Alaska 
Trading  &  Transportation  Company's  interest.  In  doing  so 
he  would  have  to  take  care  not  to  injure  De  Blondeau's  interest. 
But  how  has  he  injured  De  Blondeau's  interest?  The  latter 
gets  the  property  back  in  as  good  condition  as  it  was  when 
Faulkner  seized  it.  Suppose  the  Alaska  Trading  &  Transporta- 
tion Company  had  taken  the  property  out  of  De  Blondeau's  pos- 
session, and  after  keeping  it  for  a  few  days  had  returned  it  to 
him  in  as  good  condition  as  when  they  took  it?  Will  it  be 
maintained  that  De  Blondeau  could  prevail  in  an  action  against 
them  for  the  rental  value  during  those  few  days?  I  appre- 
hend the  affirmative  of  that  cannot  be  maintained,  and  yet  the 
same  principle  which  would  support  one  position  would  jus- 
tify the  other. 

This  question  then  remains: 

It  is  alleged  in  the  complaint  that  the  value  o*  the  property 
attached  was  $1,500  or  more,  and  the  debt  for  which  the  at- 
tachment was  levied  was  only  two  hundred  and  some  odd  dol- 
lars; and  it  is  further  alleged  in  the  complaint  that  this  at- 
taching property  worth  $1,500  for  a  debt  of  only  $200  was  a 
result  of  a  conspiracy  between  the  marshal  and  the  plaintiff  in 
the  attachment ;  and  it  has  been  suggested  that  suit  could  be 
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maintained  in  the  name  of  the  plaintiff,  because  he  was  trustee 
of  an  express  trust. 

I  do  not  think  this  position  is  at  all  tenable. 

Mr.  Pomeroy,  in  his  work  on  Code  Remedies  (3  Ed.)  p.  218, 
at  the  end  of  section  174,  says : 

"It  is  abundantly  settled  that  an  agent  cannot  sue  in  his  own  name 
to  enforce  an  implied  liability  of  his  principal ;  if  by  any  possibility 
he  should  be  a  trustee,  he  would  not  be  the  trustee  of  an  express 
trust." 

I  am  loath  to  take  any  case  from  the  jury,  but  I  do  not  see 
anything  in  this  case  for  the  jury  to  pass  on.  The  motion  for 
nonsuit  will  be  granted. 


NELSON  V.  WEST  COAST  GROCERY  CO. 

(First  Division.    Juneau.    March  9,  1914.) 

No.  99e-A. 

OOBPOBATIONS  ^=>668(7) — PbOCESS — NONBESIDENT  CORPORATIONS. 

^rvice  of  summons  in  this  case  was  made  on  C.  H.  Hyde,  the 
president  of  the  corporation,  both  nonresident ;  but,  Hyde  being 
on  a  pleasure  trip  in  Alaska  when  served,  defendant  moved  to 
quash  the  service.  The  affidavit  of  plaintlff*s  attorney  shows  (and 
no  denial  was  made)  that  the  defendant  company  has  an  agency 
and  an  office  for  the  sale  of  its  goods  in  Jimeau,  from  which 
agency  and  office  it  sells  and  has  sold  for  many  years  merchan- 
dise through  Alaska  in  large  amounts;  that  it  has  maintained 
said  office  continuously  for  several  years,  and  that  it  has  sued 
and  been  sued  in  the  courts  of  Alaska ;  that  Hyde  was  in  Alaska, 
when  served  with  process,  as  a  voluntary  visitor,  and  was  not 
compelled  by  any  process  of  any  court  in  Alaska  or  elsewhere  to 
be  present  in  said  territory.  Held,  the  defendant  corporation 
was  engaged  in  "doing  business"  in  Alaska,  the  motion  to  quash 
the  service  denied,  and  service  sustained. 

Plaintiff  is  a  citizen  of  Alaska.  He  sues  defendant,  which 
he  alleges  is  a  corporation  *'duly  incorporated  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Washington." 
The  cause  of  action  set  out  in  the  complaint  is  the  conversion 
by  defendant,  at  Tacoma,  Wash.,  of  certain  moneys  of  plain- 
tiff which  had  been  sent  to  Tacoma  from  Juneau. 

Service  of  summons  was  had  on  C.  H.  Hyde,  president  of 
the  defendant  company. 

^s>See  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by  VjOOQ  IC 


60  5  ALASKA  REPORTS 

The  defendant  appeared  specially  and  moved  to  quash  the 
summons,  supporting  the  motion  by  an  affidavit  of  Mr.  Hyde 
to  the  effect  that,  when  served,  he  was  passing  through  Alaska 
on  a  pleasure  trip,  and  not  on  any  business  of  the  company, 
and  that  he  was  "without  authority  upon  said  trip  to  represent 
the  said  West  Coast  Grocery  Company,  or  to  receive  service 
of  process  for  the  said  company  in  connection  with  any  of  its 
affairs":  that  said  trip  was  purely  a  friendly  and  social  trip 
with  a  Mr.  Alexander,  whose  guest  he  was,  and  was  not  by 
authority  of  the  West  Coast  Grocery  Company,  or  upon  any  of 
its  business  or  affairs.  • 

The  statements  in  this  affidavit  have  not  been  denied  in  any 
way;  but  Mr.  J.  G.  Heid,  counsel  for  plaintiff,  has  filed  an 
affidavit  in  opposition  to  the  motion  to  quash,  and  in  that  affi- 
davit he  swears : 

"I  am  a  resident  of  Juneau,  Alaska,  and  have  been  such  resident 
of  said  Juneau  for  more  than  25  years  last  past  continuously;  that 
defendant  West  Coast  Grocery  Company  Is  carrj'lng  on  and  conduct- 
ing a  wholesale  grocery  business  at  Tiicoma,  Wash.,  and  In  so  doing 
Is  selling  and  does  sell  Its  wares  and  merchandise  to  purchasers  when 
ever  they  may  be  found,  and  In  the  conduct  of  Its  business  said  de- 
fendant has,  and  for  more  than  8  years  last  past  had,  established  Its 
agency  for  that  purpose  at  the  city  of  Juneau,  Alaska,  where  It  sold 
and  now  sells  to  merchants  in  and  about  Juneau,  and  elsewhere  in 
Alaska,  Its  goods,  wares,  and  merchandise." 

Said  affidavit  states,  also: 

"That  O.  H.  Adsit,  deceased,  whose  administrator  plaintiff  is,  and 
In  behalf  of  whose  estate  the  action  was  brought,  was  at  one  time  the 
agent  of  said  plaintiff ;  that  he  was  succeeded  by  one  C.  M.  McGrath, 
and  McGrath  was  succeeded  by  one  Clyde  Abercromble,  and  the  said 
Abercromble  was  succeeded  by  one  W.  K.  Rogers,  and  that  all  said 
persons  maintained  In  the  city  of  Juneau  a  selling  agency  for  the  de- 
fendant (a  well-known  place  of  business  in  the  city  of  Juneau)  let- 
tered as  and  known  as  West  Coast  (Jrocery  Company,  and  that  said 
Rogers,  who  succeeded  said  Abercromble,  does,  as  done  heretofore  by 
the  agents  of  said  defendant,  continue  the  office  and  bushings  of  said 
defendant  In  Juneau,  and  continue  the  office  and  business  as  agent 
of  and  for  defendant,  and  as  had  heretofore  been  done  by  defendant's 
agents,  at  its  instance,  and  has  so  carried  on  the  business  of  defendant 
In  Alaska  for  more  than  a  year  last  past  and  before  the  commence- 
ment of  this  action  in  a  building  situated  on  lot  4  In  block  1,  where 
now,  and  for  a  long  time  past,  and  before  the  commencement  of  this 
action,  said  defendant's  office  had  been  and  now  is  designated  and 
held  out  to  the  public  as  office  of  the  West  Coast  Grocery  Company 
in  large  letters  painted  on  the  window  of  said  defendant's  office; 
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that  said  defendant  has,  by  reason  of  Its  continuous  agency  main- 
tained at  Juneau,  sold  goods,  wares,  and  merchandise  lii  an  amount 
and  sum  aggregating  thousands  and  thousands  of  dollars ;  that  the 
said  defendant  corporation  is  known  throughout  Alaska  to  be  a 
pioneer  wholesale  house,  having  its  permanent  agency  established  in 
Alaska,  and  having  sued  and  been  sued  in  the  courts  of  this  district. 
"That  its  ^president,  C.  H.  Hyde,  who  made  the  affidavit  in  support 
of  the  motion  to  quash  the-  summons  herein,  was  in  Alaska  when 
regularly  served  with  said  process,  not  as  a  witness  or  party  in  a  case 
or  cause  then  pending  or  on  trial  in  or  before  any  court  in  Alaska,  but 
as  a  voluntary  visitor  or  traveler  within  Alaska,  and  was  not  com- 
pelled by  any  process  of  any  court  in  Alaska  to  be  present  in 
Alaska." 

Now,  the  statements  made  in  the  affidavit  of  Mr.  Heid  are 
not  denied  by  the  defendant,  or  by  any  officer  of  the  defendant, 
or  by  any  one  at  all.  The  only  reply  affidavit  is  one  by  Charles 
Goldstein,  who  describes  himself  as  a  customer  of  the  defend- 
ant and  says  that  he  is  familiar  with  its  practice  with  reference 
to  the  conduct  of  its  business  with  customers  residing  in  Alas- 
ka; that  the  defendant  has  for  a  number  of  years  had  in 
Alaska  a  traveling  solicitor,  who  is  authorized  to  solicit  or- 
ders for  groceries  from  retail  grocers,  which  orders  are  for- 
warded and  submitted  to  the  defendant  at  its  home  office  in 
Tacoma,  and  which,  when  accepted  by  the  defendant  at  Ta- 
coma,  are  filled  by  delivering  the  goods  ordered  f.  o.  b.  dock 
Seattle  or  Tacpma ;  that  the  mkrine  insurance  upon  such  goods 
is  carried  in  the  name  of  and  for  the  benefit  of  the  Alaska 
customers  when  they  so  request ;  that  defendant  maintains  no 
stores  in  Alaska,  and  makes  its  delivery  to  all  customers  only 
within  the  state  of  Washington ;  that  affiant  is  informed  that 
the  local  solicitor  has  caused  the  name  of  said  company  to  be 
placed  upon  his  office  window  for  the  convenience  and  infor- 
mation of  persons  desiring  to  forward  orders  to  the  home  office 
at  Tacoma,  Wash. 

John  G.  Heid,  of  Juneau,  for  plaintiff. 
Shackleford  &  Bayless,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  Counsel  for  'defendant  cites 
several  federal  cases  in  support  of  the  motion  to  quash.  Many 
additional  decisions  of  the  federal  courts  might  be  found. 

It  is  said  in  19  Ency.  of  Pldg.  &  Prac.  at  page  682,  that  by  a 
long  and  unbroken  line  of  decisions  in  the  federal  courts  it  has 
been  held  that,  when  a  foreign  corporation  ."does  no  business 
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within  the  state,  service  upon  an  officer  or  j^ent  of  such  corpo- 
ration, temporarily  within  the  jurisdiction  upon  private  busi- 
ness of  his  own  and  on  that  of  the  corporation,  will  not  bind 
the  corporation." 

All  the  cases  cited  have  been  examined,  besides  many  other 
federal  cases.  In  every  such  case  examined  it  aj/peared  that 
the  decision  was  substantially  to  this  effect  only;  that  a  cor- 
poration, not  domiciled  in  the  particular  state,  having  no 
agent  there,  and  "doing  no  business"  there,  is  "not  found** 
there,  within  the  meaning  of  section  739,  U.  S.  R.  S.  (U.  S. 
Comp.  St.  1916,  §  1033). 

The  defendant  corporation,  although  doing  the  things  Mr. 
Held  says  it  does,  has  never  seen  fit  to  appoint  a  resident 
agent,  upon  whom  service  might  be  had.  So  service  was  had 
in  the  district  upon  the  president  himself. 

I  think,  the  affidavit  of  Mr.  Heid  being  absolutely  undenied 
by  any  officer  of  defendant,  it  may  well  be  held  that,  under  the 
showing,  at  least,  defendant  is  "doing  business"  within  the 
district  of  Alaska ;  at  least  "doing  business"  to  such  an  extent 
that  service  in  the  district  upon  the  president  will  bind  the 
corporation.  Cone  v.  Tuscaloosa  Mfg.  Co.  (C.  C.)  76  Fed. 
891. 

In  19  Encyc.  Pldg.  &  Pr.  p.  672,  it  is  said: 

"In  the  absence  of  any  special  statutory  provisions  regulating 
service  on  foreign  corporations,  it  is  generally  held  that  service  in  the 
manner  prescribed  for  domestic  corporations  will  give  Jurisdiction" — 
citing  Farrell  v.  Oregon  Gold  Mining  Co.,  31  Or.  475,  49  Pac.  876; 
Gross  V.  Nichols,  72  Iowa,  239,  33  N.  W.  053;  Chicago  v.  Manning, 
23  Neb.  552,  37  N.  W.  462. 

The  Compiled  Laws  of  Alaska,  1913,  §  878,  declares  that 
the  summons  shall  be  served  as  follows : 

"If  the  action  be  against  a  private  corporation  [it  shall  be  deliver- 
ed] to  the  president  or  other  head  of  the  corporation,  secretary,  cash- 
ier or  managing  agent,  or  in  case  none  of  the  officers  of  the  corpora- 
tion above  named  shall  reside  or  have  an  office  in  the  district,  then 
to  any  clerk  or  agent  of  said  corporation  who  may  reside  or  be  found 
in  the  district" 

We  have,  on  the  face  of  the  papers,  at  least,  a  foreign  cor- 
poration which  has  been  and  is  maintaining  an  agency  in 
Juneau  for  the  sale  of  goods  to  residents  of  Alaska  and  which 
has  been  and  is  doing  business  in  Alaska,  which  has  sold 
thousands  and  thousands  of  dollars  worth  of  goods  to  the 
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residents  of  Alaska,  which,  as  plaintiff,  has#used  the  courts  of 
Alaska  (presumably  against  Alaska  citizens),  and  which,  ac- 
cording to  the  complaint,  has  wronged  the  estate  of  a  dead 
man,  who,  when  living,  was  a  resident  of  the  very  jurisdiction 
the  power  of  whose  courts  defendant  has  not  hesitated  to  in- 
voke as  occasion  required.  We  have  that  corporation  pro- 
testing when  it  is  sought  to  bring  it  into  an  Alaska  court  to 
answer  for  an  alleged  wrong  committed  against  an  Alaska 
citizen. 

Foreign  corporations  are  allowed  to  sue  in  our  courts  by  vir- 
tue of  comity.  It  does  not  comport  with  a  just  reciprocity 
that  the  comity  should  be  all  on  one  side.  To  allow  foreign 
corporations  to  maintain  selling  agencies  in  Alaska,  to  use  the 
courts  of  Alaska  against  Alaska  citizens,  and  yet  not  to  be 
amenable  td  those  courts  when  they  misuse  Alaska  citizens, 
does  not  commend  itself  to  what  would  seem  to  be  the  cor- 
rect idea  of  justice  and  fair  dealing. 

The  motion  to  quash  service  of  summons  is  overruled. 


LIKAITS  V.  JOHNSON.    FOSTER  v.  SAME.    NICKELL  v.  SAME. 

(Third  Division.    Cordova.    March  18,  1914.) 

Noe.  76>  78,  79. 

Mines  and  Minerals  «=»14(2) — ^Location — Power  of  Attorney. 

By  Act  CJong.  Aug.  1, 1912  (37  Stat.  242,  c.  269,  §  2  [U.  S.  Comp. 
St.  191(J,  I  5065]),  it  was  provided  "that  no  person  shall  here- 
after locate  any  placer-mining  claim  In  Alaska  as  attorney  for 
another  unless  he  is  duly  authorized  thereto  by  a  power  of  at- 
torney in  writing,  duly  acknowledged  and  recorded  in  any  record- 
er's office  In  the  Judicial  division  where  the  location  is  made." 
Held,  where  the  locator  makes  a  discovery  of  mineral  within  the 
boundaries  of  the  claim,  files  and  records  a  notice  of  location, 
marks  the  boundaries,  so  they  can  be  readily  traced,  and  files 
and  records  a  power  of  attorney  from  his  principal  within  the 
division,  and  does  each  of  the  acts  before  any  other  rights  inter- 
vene or  attach  to  the  land,  it  is  sufficient  and  the  claim  will  be 
vaUd,  as  against  subs^uent  locators  and  claimants,  without  re- 
gard to  the  order  in  which  such  necessary  acts  of  location  happen 
or  are  performed. 

In  this  action  plaintiff  seeks  to  recover  possession  of  a 
twenty-acre  placer  mining  claim  in  what  is  known  as  the 

^=s>See  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digeets  &  Indexes 
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Shushana  mining  ^region,  Alaska.  Plaintiff  claims  to  be  the 
owner  of  said  mining  claim  and  that  on  or  about  the  20th  day 
of  August,  1913,  the  defendant  unlawfully  entered  thereupon 
and  ousted  the  jrfaintiff  therefrom. 

The  interveners,  James,  Nelson,  Johnson,  and  Wales  allege 
that  on  May  25,  1913,  they  made  two  contiguous  lode  loca- 
tions; that  about  August  20,  1913,  the  plaintiff  entered  upon 
a  portion  of  the  ground  covered  by  said  lode  locations  and  at- 
tempted to  make  the  placer  location  alleged  by  plaintiff  in  his 
complaint. 

The  defendant  Johnson  by  his  answer  claims  that  he  is  the 
owner  of  the  placer  claim  known  as  No.  1  Above  Discovery 
on  Bonanza  Creek,  being  the  same  ground  covered  by  plain- 
tiff's placer  claim,  described  in  his  complaint ;  that  the  defend- 
ant prior  to  July  30,  1913,  was  the  owner  and  in  the  possession 
thereof  and  ever  since  has  been  the  owner  and  in  possession 
thereof  by  right  of  discovery  and  location,  and  denies  that 
plaintiff  has  any  right  in  or  to  said  placer  mining. 

The  case  is  submitted  upon  an  agreed  statement  of  facts 
entered  into  in  writing  by  the  attorneys  for  the  plaintiff,  de- 
fendant and  interveners,  from  which  it  appears: 

That  the  defendant  Johnson  outfitted  or  grubstaked  William 
E.  James  at  Dawson  about  September  1,  1912,  to  go  upon  a 
prospecting  trip  near  the  headwaters  of  White  river,  in  the 
territory  of  Alaska,  James  taking  with  him  a  power  of  attor- 
ney executed  by  Johnson  to  James,  dated  June  7,  1909,  author- 
izing James  to  make  placer  mining  locations  in  Alaska  as  at- 
torney in  fact  for  Johnson ;  that  about  Christmas,  1912,  James, 
together  with  Nelson  and  Wales,  reached  Beaver  creek,  near 
the  international  boundary  line  between  Alaska  and  the  Yukon 
Territory  and  camped  at  a  cabin  owned  by  James  about  40 
miles  from  the  headwaters  of  the  Shushana.  In  March,  1913, 
Nelson  and  James  made  a  trip  to  the  Shushana  prospecting, 
and  returned  to  the  cabin  at  Beaver  creek,  remaining  there 
until  the  middle  of  April,  when  James,  Nelson,  and  Wales 
left  for  the  Shushana  region,  taking  their  outfit  for  the  sum- 
mer's prospecting.  They  left  a  consfderable  portion  of  their 
outfit  at  Beaver  creek.  James  also  left  said  power  of  attorney 
at  Beaver  creek,  with  his  other  effects.  At  this  time  there  was 
no  United  States  conjmissioner  or  recorder  in  said  White 
River  district,  but  on  May  7,  1913,  the  judge  of  this  court  es- 
tablished the  said  White  River  commissioner  and  recording 
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precinct,  and  appointed  one  H.  E.  Morgan  commissioner 
thereof.  James,  Nelson,  and  Wales  reached  Shushana  late 
in  April,  and  James  made  the  first  discovery  of  gold  in  said 
district  on  Bonanza  creek  early  in  May.  On  July  8,  1913,  he 
located  -  the  placer  ground  in  controversy,  consisting  of  20 
acres  on  Bonanza  creek,  a  tributary  of  the  Shushana,  designat- 
ing it  as  placer  claim  No.  1  Above  Discovery  on  Bonanza. 
On  May  13th  Nelson  left  for  Dawson  to  confer  with  defendant 
Johnson  and  to  arrange  for  an  outfit  for  placer  mining  dur- 
ing the  sunmier.  En  route  he  went  through  Canyon  City,  Y. 
T.,  where  he  learned  that  on  the  previous  day  saia  H.  E.  Mor- 
gan had  departed  for  Dawson.  Nelson  continued  his  journey, 
overtook  Morgan,  and  traveled  with  him  to  Dawson.  Said 
Morgan  did  not  know  of  his  appointment  as  commissioner  of 
the  said  White  River  precinct  until  after  his  arrival  at  Daw- 
son, neither  did  Nelson  know  of  it.  Nelson  met  Johnson  in 
Dawson,  where  Johnson  provided  for  an  outfit  for  placer 
mining  operations  costing  over  $600.  They  were  also  then 
advised  of  the  act  of  Congress  of  August  1,  1912,  requiring 
that  powers  of  attorney  be  recorded.  Johnson  then  executed 
his  power  of  attorney  to  James,  dated  May  28,  1913,  and  for- 
warded same  to  Steele  Creek,  Alaska,  in  the  Forty-Mile  dis- 
trict of  Alaska,  being  in  the  Fourth  judicial  division,  where  the 
same  was  recorded  June  23,  1913.  Nelson  returned  to  the 
Shushana,  traveling  with  several  others,  and  they  arrived  at 
the  Shushana  diggings  about  June  26,  1913.  The  said  Mor- 
gan arrived  in  the  Shushana  on  or  about  July  20,  1913,  and  es- 
tablished a  recording  office. 

Upon  the  arrival  of  Nelson  and  party  in  the  Shushana  about 
June  26,  1913,  with  the  information  that  Morgan  would  soon 
be  there  and  a  recording  office  established,  James  sent  one 
Gates  to  his  cabin  on  Beaver  creek  to  obtain  the  Johnson  power 
of  attorney,  that  same  might  be  promptly  recorded  upon  the 
arrival  of  Morgan.  Gates  met  with  an  accident,  which  so 
detained  him  that  he  did  not  return  to  Shushana  until  August 
7,  1913.  On  said  date,  to  wit,  August  7,  1913,  James,  as  at- 
torney in  fact  for  Johnson,  having  performed  all  the  acts  re- 
quired by  law  in  the  matter  of  discovery,  marking  the  bounda- 
ries of  said  placer  claim  No.  1  Above  Discovery  on  Bonanza, 
filed  a  notice  of  location  thereof  in  due  form  with  the  said 
Morgan  as  United  States  commissioner  and  ex  officio  recorder, 
and  same  was  recorded  at  page  89,  volume  1,  of  the  mining 
6A.R.— 5 
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records  of  said  White  River  precinct  and  recording  district, 
Alaska,  and  also  on  the  same  day  recorded  said  power  of  at- 
torney from  Johnson  to  James. 

That  plaintiff  Likaits  arrived  in  the  Shushana  diggings  early 
in  August,  went  upon  the  ground  in  controversy  included  in 
the  claim  designated  as  No.  1  Above  Discovery  on  Bonanza 
Creek,  and  made  a  discovery  of  mineral  thereon  on  August  20, 
1913.  On  the  same  day  he  posted  a  notice  of  location  within 
a  few  feet  of  the  notice  posted  by  James  for  defendant  John- 
son. Defendant's  location  notice,  as  well  as  plaintiff's,  were 
both  posted  upon  the  area  in  conflict  with  the  Bonanza  and 
Eldorado  lode  locations  made  by  interveners.  That  on  May 
25,  1913,  interveners  made  valid  discovery  and  location  of 
two  certain  lode  locations  or  claims  designated  as  the  Bonan- 
za and  Eldorado  quartz  mining  claims,  which  extend  ahnost 
at  right  angles  across  the  lower  or  southerly  500  feet  of 
placer  claim  No.  1  Above  Discovery  on  Bonanza,  claimed  by 
defendant.  That  it  was  then  believed  by  the  defendant  John- 
son, and  also  by  James  and  Nelson,  that  the  White  River 
region  of  Alaska,  including  the  so-called  Shushana  diggings, 
was  within  the  Forty-Mile  district,  where  the  recording  office 
is  at  Steele  Creek,  Alaska.  The  White  River  region  had  been 
included  in  the  Forty-Mile  recording  district  until  the  Fourth 
judicial  division  was  created  in  1909.  The  fact  that  it  was 
thereby  segregated  from  the  Forty-Mile  district  had  not  be- 
come generally  known  to  the  prospectors  in  the  White  River 
region.  The  general  custom  was  to  send  location  notices  and 
other  instruments  for  record  to  the  recorder  at  Steele  Creek 
in  the  Forty-Mile  district,  where  the  same  were  recorded  as 
late  as  the  summer  of  1913.  This  custom  was  known  to  James 
and  his  companions,  and  also  to  the  defendant  Johnson,  all  of 
whom  fully  relied  and  acted  upon  the  same. 

Plaintiff  on  August  20,  1913,  staked  and  marked  the  bounda- 
ries of  the  placer  ground  claimed  and  described  in  his  com- 
plaint, and  otherwise  complied  with  the  laws  of  the  United 
States  and  of  the  territory  of  Alaska  in  force  at  that  date, 
and  the  defendant's  notice  of  location  and  the  stakes  and  mark- 
ings established  for  the  defendant  by  James  in  May,  1913,  as 
well  as  the  monuments  of  the  lode  locations,  all  remained  on 
the  ground  and  were  seen  by  plaintiff.  Plaintiff  duly  recorded 
his  notice  of  location  in  the  said  White  River  precinct  on  Sep- 
tember 19,  1913. 
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It  IS  agreed  that  judgment  in  this  action  for  possession  of 
the  ground  in  controversy  may  include  judgment  for  $1  dam- 
ages and  costs  of  suit.  The  mineral  character  and  value  of  the 
ground  is  admitted.  It  is  also  admitted  that  plaintiff  and  said 
James,  as  attorney  in  fact  for  defendant,  each  made  a  satis- 
factory discovery  of  placer  gold  on  the  dates  of  their  respec- 
tive admitted  locations.  It  is  admitted  that  both  locations 
were  properly  staked  upon  the  ground.  It  is  admitted  that  all 
acts  performed  by  the  defendant  and  in  his  behalf  were  regu- 
lar and  sufficient  to  constitute  a  valid  location  of  the  ground, 
had  the  power  of  attorney  from  said  defendant  to  James  been 
duly  recorded  in  any  recording  office  in  the  Third  judicial 
division  of  Alaska  prior  to  July  8,  1913.  It  is  admitted  that 
the  acts  of  plaintiff  were  sufficient  to  constitute  a  valid  loca- 
tion, if  the  ground  was  then  open  for  prospecting  and  sub- 
ject to  location  in  the  manner  provided  by  law,  and  it  is  ad- 
mitted that  all  subsequent  acts  by  plaintiff  or  in  his  behalf 
were  in  due  form. 

T.  J.  Donohoe,  of  Valdez,  O.  A.  Tucker,  of  Juneau,  and  C. 
M.  Frazier,  for  plaintiffs. 

Maurice  D.  Leehey  and  J.  J.  Finnegan,  both  of  Seward,  for 
defendants. 

BROWN,  District  Judge.  Prior  to  August  1, 1912,  any  citi- 
zen of  the  United  States,  or  one  who  had  declared  his  intention 
to  become  such,  could  locate  lode  or  placer  mining  claims  in 
Alaska  without  limit  as  to  number.  ■  He  could  also  locate  the 
same  as  agent  for  another  without  having  any  power  of  attor- 
ney, although  it  had  long  been  the  custom  of  prospectors  to 
procure  such  powers  of  attorney. 

By  the  act  of  Congress  passed  August  1,  1912,  it  is  pro- 
vided : 

"That  no  person  shall  hereafter  locate  any  placer-mining  claim  in 
Alaska  as  attorney  for  another  unless  he  Is  duly  authorized  thereto 
by  a  power  of  attorney  in  writing,  duly  acknowledged  and  recorded 
in  any  recorder's  office  in  the  judicial  division  where  the  location  is 
made.  Any  person  so  authorized  may  locate  placer-mining  claims 
for  not  more  than  two  individuals  or  one  association  under  sucn 
power  of  attorney,  but  no  such  agent  or  attorney  shall  be  authorized 
or  permitted  to  locate  more  than  two  placer-mining  claims  for  any 
one  principal  or  association  during  any  calendar  month,  and  no 
placer-mining  claim  shall  hereafter  be  located  in  Alaska  except  under 
the  limitations  of  this  act 
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"That  no  person  shall  hereafter  locate,  cause  or  procure  to  he 
located,  for  himself  more  than  two  placer-mlnlng  claims  in  any  calen- 
dar month:  Provided,  that  one  or  both  of  such  locations  may  be 
Included  In  an  association  claim. 

*'That  no  placer-mining  claim  hereafter  located  in  Alaska  shall  be 
patented  which  shall  contain  a  greater  area  than  is  fixed  by  law,  nor 
which  is  longer  than  three  times  its  greatest  width. 

"That  any  placer-mining  claim  attempted  to  be  located  in  violation 
of  this  act  shall  be  null  and  void,  and  the  whole  area  thereof  may  be 
located  by  any  qualified  locator  as  if  no  such  prior  attempt  had  been 
made." 

U.  S.  Comp.  St  1916,  §§  5055-5058. 

The  plaintiff's  contention  in  this  case  is  that  the  location  of 
the  defendant  Johnson  of  placer  claim  No.  1  Above  Discovery 
on  Bonanza  Creek,  made  by  James  as  attorney  in  fact  on  July 
8,  1913,  is  null  and  void,  for  the  reason  that  the  power  of  at-, 
tomey  from  Johnson  to  James  was  not  recorded  on  or  before 
July  8,  1913. 

The  determination  of  this  question  involves  the  consideration 
and  construction  of  said  act  of  August  1,  1913. 

The  purpose  and  intent  of  this  act  was  unquestionably  to 
correct  the  abuse  which  had  become  so  prevalent  throughout 
Alaska  of  staking  and  locating  placer  claims  without  number 
by  those  who  preferred  to  use  the  hatchet  and  pencil  rather 
than  the  pick  and  shovel.  From  the  earliest  days  of  the  dis- 
covery of  gold  in  California,  the  customs  of  miners,  which 
grew  up  out  of  necessity,  and  the  subsequent  federal  legisla- 
tion of  1866  and  1872,  since  construed  and  settled,  as  they  have 
been,  by  federal  and  state  courts,  have  fairly  answered  the 
needs  of  the  prospectors  and  miners  in  the  public  mineral  land 
states.  In  Alaska,  however,  the  extremely  liberal  policy  of  thie 
government  has  been  grossly  abused  by  the  speculative  so- 
called  prospector,  who  by  staking  large  areas  of  ground  has 
sought  to  exact  tribute  from  the  more  willing  and  industrious 
workers,  who  happened  to  be  late  in  point  of  time.  The  act 
above  referred  to  is  intended  to  correct  this  evil  and  should  be 
given  every  effect  to  obtain  that  desirable  end.  No  similar 
legislation  by  Congress  was  ever  before  enacted.  The  lan- 
guage of  this  act  is  so  clear  and  plain  that  no  dispute  seems 
likely  to  arise  thereunder,  except  this  very  important  question : 
Must  a  power  of  attorney  be  recorded  before  the  time  the  first 
step  is  taken  in  the  location  of  a  placer  claim  by  the  attorney 
in  fact? 
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Prior  to  this  act  of  August  1,  1912,  three  acts  were  neces- 
sary to  constitute  a  valid  location  of  a  placer  mining  claim: 
First,  discovery;  second,  marking  of  the  boundaries  of  the 
claim  upon  the  ground;  and,  third,  recording  of  the  location 
certificate.  It  has  been  held  by  the  Supreme  Court  of  the  Unit- 
ed States,  and  many  times  by  the  Alaska  courts,  and  may  be 
regarded  as  the  settled  law,  that  it  is  immaterial  in  what  order 
these  acts  are  performed,  provided  they  are  all  performed  be- 
fore the  accruing  of  any  intervening  or  adverse  rights.  In  the 
case  of  Creede  &  C.  C.  M.  &  M.  Co.  v.  Uinta  T.  M.  &  T.  Co., 
196  U.  S.  337,  on  page  348,  25  Sup.  Ct.  266,  on  page  271  (49 
L.  Ed.  501),  Mr.  Justice  Brewer  (citing  Brewster  v.  Shoemaker, 
28  Colo.  176,  63^Pac.  309,  53  L.  R.  A.  793,  89  Am.  St.  Rep. 
188,  and  other  authorities)  says : 

"  *The  order  of  time  In  which  these  several  acts  are  performed  Is 
not  of  the  essence  of  the  requirements,  and  It  Is  immaterial  that  the 
discovery  was  made  subsequent  to  the  completion  of  the  acts  of  loca- 
tion, provided,  only  all  the  necessary  acts  are  done  before  intervening 
rights  of  third  parties  accrue.  All  these  other  steps  having  been 
taken  before  a  valid  discovery,  and  a  valid  discovery  then  following, 
It  would  be  a  useless  and  idle  ceremony,  which  the  law  does  not  re- 
quire, for  the  locators  again  to  locate  their  claim  and  refile  their  lo- 
cation certificate,  or  file  a  new  one.' 

**And  that  has  been  the  general  doctrine.  In  1  Lindley,  Mines  (2d 
Ed.)  §  330,  the  author  says: 

"  *The  order  in  which  the  several  acts  required  by  law  are  to  be 
performed  is  nonessential,  in  the  absence  of  intervening  rights.  The 
marking  of  the  boundaries  may  precede  the  disc(vrery,  or  the  discov- 
ery may  precede  the  marking ;  and  if  both  are  completed  before  the 
rights  of  others  Intervene,  the  earlier  act  will  inure  to  the  benefit  of 
the  locator.  But  If  the  boundaries  are  marked  before  discovery,  the 
location  will  date  from  the  time  discovery  is  made.' 

"In  1  Snyder.  Mines,  §  354,  it  is  said: 

"  *While  the  general  rule  is,  as  stated  elsewhere  in  the  foregoing  sec- 
tions, that  a  location  must  rest  upon  a  valid  discovery,  yet  a  location 
•otherwise  good,  with  a  discovery  made  after  location,  and  before  the 
Intervention  of  adverse  claims  or  the  creation  of  adverse  rights,  will 
validate  the  location  from  the  date  of  discovery,  and  generally  from 
the  first  act  towards  claim  and  appropriation — ^this  by  relation.* 

"In  Morrison,  Mining  Rights  (11th  Ed.)  p.  32: 

"  *If  a  location  is  made  before  discovery,  but  is  followed  by  a  dis- 
covery in  the  discovery  shaft,  before  any  adverse  rights  intervene, 
such  subsequent  discovery  cures  the  original  defect  and  the  claim  is 
valid.' " 

This  same  question  has  been  repeatedly  decided  by  Alaska 
courts.  See  Heman  v.  Griffith,  1  Alaska,  264 ;  Redden  v.  Har- 
lan, 2  Alaska,  402,  where  the  court  says : 
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"The  marking  of  the  boundaries  may  precede  the  discovery  and  re- 
cording, or  the  recording  may  be  first ;  and  if  all  three  are  performed, 
though  not  within  the  time  fixed  by  law  or  the  rules  and  regulations, 
before  other  rights  intervene  or  attach  to  the  land,  it  is  sufficient,  and 
the  claim  wiU  be  vaUd." 

In  addition  to  the  said  three  essential  acts  necessary  to  make 
a  valid  mining  location,  there  is  now  added  by  this  act  of 
August  1,  1912,  a  fourth,  to  wit,  that  a  person  locating  a 
placer  claim  in  Alaska  as  attorney  for  another  shall  be  duly 
authorized  thereto  by  a  power  of  attorney  in  writing  duly 
acknowledged  and  recorded  in  any  recorder's  office  in  the 
judicial  division  where  the  location  is  made.  Counsel  for 
plaintiff  contend  that  this  is  not  an  act  of  location,  but  is  a 
qualification  of  the  one  making  a  location  a^  attorney  in  fact 
for  another,  and  the  power  of  attorney  must  be  recorded  before 
the  first  step  is  taken  in  attempting  to  make  such  location  of  a 
placer  claim.  In  the  same  sense  the  recording  of  a  certificate 
of  location  is  not  an  act  of  location,  but  an  evidence  only  that  a 
location  has  been  made.  The  execution  and  recording  of  the 
power  of  attorney  is  an  evidence  only  that  the  attorney  in  fact 
was  duly  authorized  thereto,  and  the  act  does  not  in  express 
terms  require  that  such  power  of  attorney  must  be  recorded 
before  any  initial  step  is  taken  to  make  a  location  of  a  placer 
mining  claim.  In  a  broad  sense  every  act  and  thing  necessary 
to  be  done  before  the  location  is  perfected  may  properly  be 
termed  one  of  the  acts  of  location. 

The  Legislature  of  Alaska  seems  to  have  recognized  that 
said  act  of  August  1,  1912,  did  not  require  a  power  of  attor- 
ney to  be  so  recorded,  and  by  an  act  passed  April  30,  1913, 
which  became  operative  July  29,  1913,  provided: 

*'That  no  person  shall  hereafter  locate  any  mining  claim  in  the 
territory  of  Alaska  as  attorney  for  another  unless  he  is  duly  au- 
thorized thereto  by  a  power  of  attorney  in  writing,  which  shall  be- 
witnessed  by  two  witnesses  but  need  not  be  acknowledged,  and  record- 
ed in  the  office  of  the  recorder  in  whose  precinct  such  location  is 
made,  previous  to  the  date  of  the  initiation  of  such  location."  Laws 
1913,  c.  74. 

In  the  case  of  Sturtevant  v.  Vogel,  167  Fed.  at  page  452, 
93  C.  C.  A.  at  page  88,  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  held  that  in  Alaska  a  notice  of  location  of  a 
mining  claim  is  not  required  to  be  recorded,  but  the  law  mere- 
ly permits  the  recording  of  such  instrument  and  the  court  says, 
citing  the  case  of  Ford  v.  Campbell,  29  Nev.  578,  92  Pac.  206: 
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"The  intention  that  failure  to  comply  with  the  statute  should  work 
a  forfeiture  of  mining  rights  'ought  not  to  be  imputed  to  the  Legis- 
lature, except  upon  the  very  clearest  language,  not  susceptible  to  any 
other  reasonable  construction.* " 

It  is  a  sound  principle  of  equity  and  good  conscience  that 
forfeitures  are  odious  in  the  law  and  the  courts  will  not  re- 
solve a  doubt,  either  of  law  or  fact,  in  favor  of  a  forfeiture 
of  property  rights.  Butler  v.  Good  Enough  Min.  Co.,  1  Alas- 
ka, 246;  Debney  v.  lies,  3  Alaska,  438. 

James,  the  attorney  in  fact  for  defendant  Johnson,  using 
money  and  supplies  of  Johnson,  had  gone  into  a  remote  and  in- 
accessible portion  of  the  interior  of  Alaska,  enduring  the 
hardships  of  an  Arctic  winter,  and  the  following  spring  or 
summer  had  through  his  enterprise  and  industry  made  a  valua- 
ble discovery,  resulting  in  what  later  became  known  as  the 
Shushana  strike.  In  the  name  of  and  for  the  benefit  of  the 
person  whose  financial  support  had  enabled  him  to  enter  upon 
this  arduous  undertaking,  he  located  placer  claim  No.  1  Above 
Discovery  on  Bonanza  Creek.  He  is  provided  at  this  time  with 
a  power  of  attorney,  duly  executed  and  acknowledged  by 
Johnson,  dated  June  7,  1909, 

Without  commenting  on  the  numerous  details  evidencing 
the  good  faith  of  James  in  attempting  to  comply  with  the  law, 
it  appears  that  he  filed  for  record  this  power  of  attorney  on  the 
same  day  that  he  filed  his  notice  of  location,  to  wit,  on  August 

7,  1913,  with  the  United  States  commissioner  and  ex  officio 
recorder,  Morgan,  who  had  only  come  into  the  said  region  and 
established  an  office  about  July  20,  1913.  It  would  have  been 
impossible  for  him  to  have  recorded  said  power  of  attorney 
with  said  recorder  before  July  8th,  the  date  when  he  initiated 
said  location  of  Bonanza  No.  1  Above  Discovery,  for  the 
reason  that  no  recording  office  then  existed  there.  The  near- 
est recording  district  in  the  Third  judicial  division  was  dis- 
tant about  200  miles,  to  wit,  at  Copper  Center  or  Chitina, 
which  said  two  recording  precincts  were  over  and  beyond  an 
impassable  range  of  mountains,  far  to  the  south  and  west,- 
with  glaciers  and  swift  and  dangerous  rivers  intervening ;  and 
yet  the  plaintiff  insists  that  the  defendant  should,  prior  to  July 

8,  1913,  have  recorded  this  power  of  attorney  in  some  record-* 
ing  district,  somewhere  in  the  Third  judicial  division  of  Alas- 
ka, which  extends  from  the  international  boundary  line  between 
Alaska  and  British  Columbia  to  the  Aleutian  Islands,  reaching 
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past  the  180th  meridian  into  the  Eastern  Hemisphere,  Of 
what  possible  use  to  the  plaintiff  could  such  a  literal  compliance 
with  what  he  claims  to  be  the  requirement  of  this  act  have 
been,  that  said  power  of  attorney  be  recorded  hundreds  of 
miles  away,  far  beyond  the  ken  or  knowledge  of  plaintiff?  The 
plaintiff  did  not  come  into  the  Shushana  country  until  August. 
When  he  went  upon  the  ground,  he  saw  the  notice  and  stakes 
and  markings  of  the  defendant  on  the  ground.  Some  two 
weeks  before  he  attempted  to  make  his  location,  the  last  act  of 
location  on  the  part  of  the  defendant  had  beeti  performed,  to 
wit,  the  recording  of  the  notice  of  location  and  the  recording 
of  the  power  of  attorney,  and  yet  the  plaintiff  seeks  to  appro- 
priate the  fruits  of  the  toil  and  enterprise  of  the  defendant, 
and  deprive  him  of  his  just  reward,  because  said  power  of  at- 
torney was  not  sooner  recorded.  It  seems  a  most  uncon- 
scionable thing  to  do,  and  to  award  him  this  ground  would  be 
a  travesty  on  justice,  and  should  only  be  done  in  case  the  said 
act  of  August  1,  1912,  is  susceptible  of  no  other  reasonable 
construction  than  that  the  power  of  attorney  therein  provided 
for  must  be  recorded  (not  in  the  recording  precinct  where  the 
claim  is  situate,  but  anywhere  within  a  judicial  division  ex- 
tending over  hundreds  of  miles,  in  most  instances  with  no 
practicable  means  of  communication  between  the  15  or  more 
recording  precincts  therein),  before  any  step  whatever  is 
taken  by  the  attorney  in  fact  to  initiate  the  location  of  a  placer 
mining  claim.  It  is  well  known  that  prospectors  are  migratory 
and  easily  stcunpeded,  and  a  prospector  might  have  a  power  of 
attorney  duly  recorded  at  Nushagak  or  Susitna,  and  starting 
on  a  long  trail  to  some  new  strike,  consuming  weeks  of  labori- 
ous and  dangerous  travel,  and  be  qualified  on  reaching  the 
new  strike  to  locate  a  claim  as  attorney  in  fact,  because  he  had 
his  power  of  attorney  recorded  in  a  place  utterly  beyond  the 
reach  or  knowledge,  of  one  seeking  to  take  his  claim  away  from 
him.  Here  the  power  of  attorney  was  recorded  right  where 
both  plaintiff  and  James  were,  and  where  the  mining  claim  was 
situate,  and  two  weeks  before  the  plaintiff  made  any  attempt  to 
locate  the  ground  over  defendant's  location. 

The  primary  purpose  of  this  act  was  to  limit,  not  only  the 
number  of  claims  that  could  be  located  by  an  attorney  in  fact 
to  two  claims  in  each  calendar  month,  but  as  well  to  limit  the 
number  of  claims  that  any  person  could  locate  in  his  own  name 
and  right. 
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It  would  seem  a  reasonable  construction  of  this  act  would 
be  to  require  that  an  agent  or  attorney  be  authorized  by  a 
power  of  attorney  executed  and  acknowledged  before  the  first 
step  is  taken  in  making  a  location ;  but  it  is  not  necessary  to 
decide  that  question  in  this  case,  for  concededly  the  power  of 
attorney  from  Johnson  to  James  was  so  executed  and  acknowl- 
edged in  June,  1909. 

But  the  act  does  not  in  express  terms  require  that  the  power 
of  attorney  be  recorded  before  the  first  step  is  taken  in  making 
the  location,  nor,  unless  the  same  is  so  done,  the  location  shall 
be  null  and  void,  and  as  said  in  Sturtevant  v,  Vogel,  supra : 

"The  intention  that  failure  to  comply  with  the  statute  should  work 
a  forfeiture  of  mining  rights  ought  not  to  be  imputed  to  the  Legis- 
lature, except  upon  the  very  clearest  language,  not  susceptible  to  any 
other  reasonable  construction." 

In  the  leading  case  of  Jupiter  Mining  Co.  v.  Bodie  Company 
(C.  C.)  11  Fed.  666,  4  Morrison,  Mng.  Rep.  428,  the  court 
says ; 

"As  a  general  principle  of  law,  forfeitures  are  not  favored.  The 
object  of  recording  mining  claims  is  to  give  notice  to  others  desiring 
to  locate  claims  in  the  vicinity.  The  congressional  law  does  not  re- 
quire a  record,  but  prescribes  what  a  record  shaU  contain  when  it  is 
required  by  the  local  rules. 

"If  there  were  no  local  rules  in  Bodie  mining  district  attaching  the 
penalty  of  forfeiture  to  the  faUure  to  record  in  that  district,  and 
recording  was  not  made  by  custom  an  act  of  location,  then  the  fact 
that  the  Lucky  Jack  claim  was  not  recorded  In  the  records  of  Bodie 
mining  district  will  not  invalidate  the  location,  as  to  any  party  having 
actual  notice  of  that  location,  and  in  that  case  the  jury  are  instructed 
that  if  the  Lucky  Jack  location  was  regular  in  all  other  respects,  and 
the  laws  requiring  work  were  complied  with,  the  fact  that  the  claim 
was  not  recorded  in  the  Bodie  mining  district  did  not  invalidate  the 
location,  or  make  it  lawful  for  plaintiff's  grantors,  if  they  had  actual 
notice  of  the  previous  location,  to  enter  and  locate  the  ground  covered 
by  the  Lucky  Jack  location." 

It  is  conceded  that  plaintiff  had  actual  notice  of  the  marking 
on  the  ground  of  said  No.  1  Above  Discovery  on  Bonanza, 
and  the  location  certificate  and  also  the  power  of  attorney  were 
duly  recorded  in  that  particular  precinct  two  weeks  before 
plaintiff  attempted  to  make  his  location,  not,  as  the  courts  have 
said,  "as  a  discoverer,  but  as  an  appropria.tor'* — an  appropria- 
tor  of  other  men's  labor  and  toil. 

In  view  of  the  principles  and  authorities  above  cited,  I  am 
of  the  opinion  that  a  fair  and  reasonable  construction  of  this 
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act  IS  that  a  forfeiture  of  a  placer  mining  claim  is  not  worked 
by  the  failure  to  record  the  power  of  attorney  before  the  first 
step  is  taken  in  making  the  location  of  such  claim,  and  espe- 
cially i^  this  true  in  a  case  where  the  attorney  has  been  duly 
authorized  thereto  by  a  power  of  attorney  executed  and  ac- 
knowledged before  such  initial  step  is  taken. 

I  again  repeat  that  the  evident  purpose  and  intent  of  this 
act  was  to  limit  the  number  of  claims  that  might  be  located, 
and  not  to  provide  for  a  forfeiture  for  failure  to  record  the 
notice  of  location  (for  no  such  requirement  is  provided  by  the 
act) ;  and,  the  only  purpose  of  any  recordation  being  to  give 
notice,  I  do  not  believe  it  to  be  the  intent  of  the  act  to  work 
a  forfeiture  for  failure  to  record  the  power  of  attorney,  where 
it  is  recorded  prior  to  the  attaching  of  the  rights  of  others. 

On  account  of  the  views  herein  expressed  as  to  the  con- 
struction and  effect  to  be  given  to  said  act  of  August  1,  1912, 
it  will  not  be  necessary  to  inquire  into  what  was  the  legal 
effect,  if  any,  of  the  recording  of  the  power  of  attorney  execut- 
ed by  Johnson  to  James  on  May  28,  1913,  and  on  June  23, 
1913,  recorded  in  the  Forty-Mile  precinct  in  the  Fourth  ju- 
dicial division  of  Alaska. 

Ignorance  of  the  law  is  no  excuse,  but  this  recording  at 
Forty-Mile,  together  with  the  other  facts  set  out  in  the  agreed 
statement,  under  the  peculiar  conditions  existing  in  the  remote 
and  inaccessible  interior  regions  of  Alaska,  all  point  to  the 
good  faith  of  defendant  and  an  honest  effort  to  comply  with 
the  law. 

As  to  the  rights  of  the  interveners  in  the  two  lode  locations 
claimed  by  them,  there  seems  to  be  no  question  but  what,  upon 
the  agreed  statement  of  facts,  they  were  the  prior  locators 
thereof,  made  valid  lode  locations  of  the  same,  and  are  enti- 
tled to  the  500  feet  of  the  lower  or  southerly  end  of  said 
Bonanza  No.  1  Above  placer  claim. 

I  am  compelled,  therefore,  to  hold  that  plaintiff  take  noth- 
ing by  this  action  and  his  complaint  be  dismissed;  that  the 
interveners  are  entitled  to  the  possession  of  the  said  two  lode 
claims  designated  as  the  Bonanza  and  Eldorado  quartz  mining 
claims,  including  the  lower  or  southerly  500  feet  of  the  said 
placer  claim  No.  1  Above  Discovery  on  Bonanza  Creek;  that 
the  defendant  is  entitled  to  the  remainder  of  said  placer  claim. 

Findings  and  decree  may  be  entered  accordingly. 


Digitized  by  VjOOQ IC 


KAPSAMALIS  V.  LGCHNER  ft  SEEEN  75 

KAPSAMALIS  V.  LECHNBR  &  SKEBN. 

(Third  Dlvlsioii.    Valdez.    March  23,  1914.) 

No.  S-34. 

1.  Evidence  «=»461(1)— Contracts— Vabying  bt  Parol, 

The  court  will  not  permit  the  written  contract  In  this  case 
to  be  varied  by  parol.  This  can  cmly  be  permitted  In  cases  where 
the  court  Is  unable  to  ascertain  from  the  language  used  In  the 
writing  what  the  real  Intent  or  agreement  of  the  parties  was. 

2.  Contracts  «=»170(1) — Construction  by  thb  Partib& 

The  court  will  not  give  the  contract  or  agreement  of  the  par- 
ties another  or  different  construction  than  what  the  parties 
themselves  have  placed  on  it. 

3.  Corporations    «=»480%  —  Trusts    <®=s>63%  —  Assignment    Pro 

Tanto. 

The  defendants,  who  held  a  mortgage  against  corporation 
property  wherein  plaintiff  was  a  stockholder,  agreed  with  plain- 
tiff not  to  bring  foreclosure  upon  certain  payments  being  made 
on  the  mortgage  by  the  plaintiff.  He  made  three  such  payments, 
and  defendants  then  brought  suit  to  foreclose.  Held,  plaintiff  be- 
came pro  tanto  an  owner  in  the  mortgage  by  the  payments  made 
thereon,  and  defendants  hold  such  Interest  for  him  as  trustees. 

This  IS  an  action  brought  to  enforce  an  interest  in  a  mort- 
gage on  mining  property  and  declare  a  resultant  trust,  and  in- 
volves the  construction  of  a  written  contract  between  plaintiff 
and  defendants. 

On  January  11,  1908,  the  defendants,  Lechner  &  Skeen, 
being  the  owners  of  the  Betty  and  seven  other  lode  mining 
claims  in  the  Kenai  recording  precinct,  territory  of  Alaska, 
deeded  said  claims  to  Southack  &  Clark.  Southack  &  Clark 
gave  a  mortgage  on  said  mining  claims  back  to  defendants, 
Lechner  &  Skeen,  for  $14,500.  Southack  &  Clark  then  formed 
the  California-Alaska  Mining  Company  under  the  laws  of  the 
territory  of  Arizona,  capitalized  at  1,000,000  shares,  and  deed- 
ed the  said  mining  claims  to  said  corporation,  subject  to  the 
mortgage  given  the  defendants,  Lechner  &  Skeen.  In  addition 
to  receiving  back  the  said  mortgage,  the  defendants  Lechner  & 
Skeen  received  177,000  shares  of  the  said  capital  stock  of  the 
California-Alaska  Mining  Company.  The  plaintiff  invested 
some  money  in  the  said  California- Alaska  Mining  Company 
and  became  the  owner  of  275,000  shares  of  its  stock. 

^=»8ee  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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On  the  18th  of  December,  1909,  the  plaintiff  and  defendants 
entered  into  the  following  agreement,  in  writing : 

"This  agreement  made  and  entered  Into  this  18th  day  of  December, 
1909,  by  and  between  John  Lechner  and  F.  P.  Skeen,  of  the  city  of 
Seattle,  state  of  Washington,  and  John  Kapsimalis,  of  the  city  and 
county  of  San  Francisco,  state  of  California,  witnesseth  that 

"Whereas,  the  parties  hereto  are  all  interested  as  stockholders  in 
the  California- Alaska  Mining  Company,  a  corporation,  organized  un- 
der the  laws  of  Arizona;   and 

"Whereas,  the  California-Alaska  Mining  Company,  said  corpora- 
tion, owns  numerous  mining  claims  In  the  vicinity  of  Seward,  the 
territory  of  Alaska,  included  among  which  are  the  Betty,  Betty  Ex- 
tension, Columbia,  Falls,  Falls  Nq.  1,  Bear,  Bear  No.  1,  and  the  Mary 
claims;  and 

"Whereas,  said  John  Lechner  and  F.  P.  Skeen  are  the  owners  of  a 
mortgage  made  and  executed  by  said  California-Alaska  Mining  Com- 
pany upon  the  said  mining  claims  above  named,  to  wit,  the  Betty, 
Betty  Extension,  Columbia,  Falls,  Falls  No.  1,  Bear,  Bear  No.  1,  and 
the  Mary,  to  secure  the  payment  of  the  sum  of  $13,000,  together  with 
Interest  thereon  at  the  legal  rate  per  annum,  which  said  mortgage  is 
now  overdue  and  suit  to  foreclose  which  has  been  filed  in  the  dis- 
trict court  of  said  territory  of  Alaska,  mortgage  dated  January  11, 
1908;    and 

"Whereas,  said  John  Kapsimalis  is  desirous  of  raising  funds  to 
liquidate  the  indebtedness  of  said  corporation,  consisting  of  various 
sums  and  amounts  outstanding  for  the  development  of  said  property, 
being  laborers'  liens,  materialmen's  accounts,  and  provisions  bills, 
including  also  said  named  mortgage,  and  has  expended  money  and 
time,  and  is  about  to  expend  more  money  and  time  in  and  about  said 
business: 

"Now,  therefore,  the  said  John  Lechner  and  F.  P.  Skeen  do  promise 
and  agree  that  they  will  not,  without  the  consent  of  said  John 
Kapsimalis,  sell  or  dispose  of  said  mortgage  or  the  indebtedness 
represented  thereby,  nor  proceed  further  with  said  foreclosure  pro- 
ceedings, without  the  consent  of  said  John  Kapsimalis. 

"This  agreement  is  conditioned  as  follows:  The  said  John  Kapsi- 
malis is  to  pay  to  said  John  Lechner  and  F.  P.  Skeen,  upon  the  exe- 
cution of  these  presents,  the  sum  of  $1,000,  and  $1,000  on  or  before 
June  1, 1910,  $1,000  on  or  before  December  1,  1910,  $2000  on  or  before 
December  1,  1911,  and  the  balance  of  $8,000  on  or  before  December  1, 
1912,  without  interest ;  and  it  is  further  understood  and  agreed  that 
as  said  payments  shall  be  made  by  said  John  Kapsimalis  he  shall 
become  part  owner  in  said  mortgage  in  proportion  to  the  amount  paid. 

"It  is  further  understood  and  agreed  that  the  present  suit  to  fore- 
close said  mortgage  shall  be  continued  or  discontinued  at  the  option 
of  said  John  Kapsimalis,  and,  in  case  of  a  sale  of  said  premises  under 
foreclosure  of  said  mortgage,  the  first  money  received  therefrom 
shall  go  to  said  John  Kapsimalis,  to  reimburse  him  for  such  pay- 
ments as  he  shall  have  made  at  said  date. 
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'*It  18  further  understood  and  agreed  that  the  parties  hereto  shall 
and  will  vote  their  stock  in  the  California-Alaska  Mining  Company 
as  a  unit  to  obtain  and  maintain  control  of  said  corporation,  and 
shall  act  together  for  the  promotion  and  advancement  of  the  Interests 
of  said  corporation. 
'  *'This  agreement  is  substituted  in  place  and  stead  of  that  certain 
agreement  made  between  the  same  parties  with  reference  to  the  said 
mortgage  and  bearing  date  the  10th  day  of  November,  1909,  and 
upon  the  execution  hereof  the  said  former  agreement  shall  cease. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"John  Kapsimalis.    [Seal.] 
"F.  P.  Skeen.  [Seal.] 

"John  Lechner.         [Seal.] 
•'By  F.  P.  Skeen,  His  Attorney  in  Fact" 

At  this  time,  to  wit,  December  18,  1909,  the  defendants 
Lechner  &  Skeen  had  begun  an  action  to  foreclose  said  mort- 
gage, but  at  the  request  of  plaintiff  the  foreclosure  action  was 
dismissed.  The  mortgagors  paid  to  the  mortgagees,  Lechner 
&  Skeen,  $1,000  on  said  mortgage,  and  no  more. 

The  plaintiff,  pursuant  to  said  agreement  entered  into  De- 
cember 18,  1909,  paid  to  defendants  $3,000,  to  wit,  $1,000 
December  18,  1909,  $1,000  May  31,  1910,  and  $1,000  November 
28,  1910,  taking  from  said  defendants  receipts  in  writing  in 
words  and  figures  as  follows : 
"$1,000.00.  San  Francisco,  CftL,  Dec.  18,  1900. 

"Received  from  John  Kapsimalis  the  sum  of  $1,000.00,  being  the 
first  payment  on  account  of  agreement  executed  this  day  between 
John  Lechner  and  F.  P.  Sksen  and  said  John  KapslmaUs  and  we 
certify  that  thereby  said  Kapsimalis  is  the  owner  of  one-thirteenth 
of  the  mortgage  described  in  said  agreement. 

"F.   P.   Skeen. 
"John   Lechner, 
•*By  F.  P.  Skeen,  His  Attorney  in  Fact** 

"$1,000.00.  Seattle,  Wash.,  May  31,  1910. 

"Received  from  John  Kapsimalis  the  sum  of  $1,000.00,  being  the 
second  payment  on  account  of  agreement  executed  between  John 
Lechner  and  F.  P.  Skeen  and  said  John  Kapsimalis,  and  we  hereby 
certify  that  thereby  said  John  Kapsimalis  is  now  the  owner  of 
two-thirteenths  of  the  mortgage  described  in  said  agreement  executed 
in  San  Francisco,  California,   December  18,  1909. 

"F.  P.  Skeen. 
"John   Lechner." 

"$1,000.00.  Seattle,  Wash.,  November  28,  1910. 

"Received  from  John  Kapsimalis  the  sum  of  one  thousand  dollars 
being  the  third  payment  on  account  of  agreement  executed  between 
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Jobn  Lechner  and  F.  P.  Skeen  and  said  John  Eapsimalis,  and  we 
hereby  certify  that  thereby  said  John  Kapslmalls  Is  now  the  owner  of 
three-thirteenths  of  the  mortgage  described  in  said  agreement  and 
executed  in  San  Francisco,  California,  December  18,  1909. 

"F.  P.  Skeen. 

"John   Lechner."      ' 

The  defendants  began  a  second  foreclosure  of  said  mortgage 
without  the  knowledge  or  consent  of  the  plaintiff  and  on  the 
6th  day  of  June,  1913,  an  order  was  made  by  this  court,  in  a 
proceeding  brought  by  plaintiff  to  enjoin  the  foreclosure  sale, 
permitting  the  sale  to  proceed,  but  directing,  if  the  property 
sold  for  cash,  same  should  be  deposited  in  the  registry  of  this 
court ;  that  if  the  defendants,  Lechner  &  Skeen,  should  buy  in 
th^  said  property  at  said  sale,  then  they  should  hold  the  said 
property  as  trustee  of  plaintiff  for  whatever  amount  may  be 
adjudged  to  be  due  him  on  the  termination  of  this  suit,  and  the 
defendants  were  further  enjoined  and  restrained  from  trans- 
ferring or  assigning  their  rights  therein  until  the  final  deter- 
mination of  this  suit. 

On  June  16,  1913,  the  United  States  marshal  of  the  territory 
of  Alaska  for  the  Third  judicial  division  sold  the  said  min- 
ing property  under  said  decree  of  foreclosure,  and  the  de- 
fendants, Skeen  and  Lechner,  bought  in  the  same  for  the  sum 
of  $14,111.66,  and  said  defendants  are  now  the  holders  of  the 
legal  title  to  said  mining  property,  subject  to  the  terms  and 
conditions  of  said  order  of  court  of  June  6,  1913. 

Ostrander  &  Donohoe,  of  Valdez,«and  L.  V.  Ray,  of  Seward, 
for  plaintiff. 

S.  O.  Morford,  of  Seward,  for  defendants. 

BROWN,  District  Judge.  Both  plaintiff  and  defendants  by 
their  testimony  seek  to  vary  the  terms  of  this  written  agree- 
ment of  December  18,  1909,  by  parol,  the  plaintiff  claiming  that 
he  was  to  receive  back  his  $3,000. from  defendants  upon  de- 
mand, with  interest,  and  in  his  supplemental  complaint  he 
asks  that  he  be  declared  to  be  the  owner  of  the  legal  title  to  said 
mining  property,  unless  the  defendants  pay  him  the  said  sum 
of  $3,000,  with  interest,  within  60  days  from  the  date  of  said 
judgment. 

The  defendants  seek  to  vary  the  terms  of  said  written  agree- 
ment by  parol,  by  their  testimony  to  the  effect  that  plaintiff 
was  not  to  receive  back  any  money  advanced  by  him  under  said 
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agreement  of  December  18,  1909,  unless  he  should  first  have 
paid  all  the  debts,  liens,  and  claims  against  the  said  California- 
Alaska  Mining  Company  and  the  said  mining  property. 

It  seems  clear  to  me  that  neither  plaintiff  nor  defendants 
should  at  this  time  be  permitted  to  vary  the  terms  of  said  writ- 
ten agreement  by  parol.  This  can  only  be  permitted  in  cases 
where  the  court  is  unable  to  ascertain  from  the  language  used 
in  the  writing  what  the  real  'intent  or  agreement  of  the  parties 
was.  In  this  case  the  plaintiff  and  defendants  have  both  given 
a  construction  to  this  written  agreement  which  clearly  shows 
their  intent  by  the  three  receipts  given  by  defendants  and 
accepted  by  plaintiff,  and  following  the  well-established  rule 
of  the  construction  of  contracts,  the  court  will  not  seek  to  give 
the  agreement  of  the  parties  another  or  different  construction 
than  what  the  parties  themselves  have  placed  upon  it.  From 
these  three  receipts  for  the  three  payments  of  $1,000  each, 
made  by  plaintiff  to  defendants  under  said  agreement,  it  clear- 
ly appears  that  as  each  $1,000  payment  was  made  the  plaintiff 
became  the  owner  pro  tanto  of  an  interest  in  the  mortgage. 
Deducting  the  $1,000,  paid  by  the  mortgagors  upon  this  mort- 
gage, it  left  about  $13,000  of  a  mortgage  indebtedness,  and 
the  defendants  evidently  chose  this  13  as  the  basis  of  the  valua- 
tion to  be  placed  upon  said  mortgage,  and  upon  the  payment 
of  each  $1,000  by  plaintiff  the  defendants  admitted  in  writing 
that  the  plaintiff  became  thereby  the  owner  of  a  one-thirteenth 
interest  in  the  said  mortgage,  amounting  in  all  to  three-thir- 
teenths interest. 

I  am  therefore  of  the  opinion  that  it  is  eminently  fair  and 
equitable,  in  construing  this  agreement  and  the  effect  given  it 
by  the  parties  themselves,  that  the  plaintiff  be  decreed  to  be 
the  owner  of  three-thirteenths  interest  in  the  said  mortgage, 
and  as  a  resultant  trust,  an  undivided  three-thirteenths  interest 
in  and  to  the  mortgaged  property  purchased  or  bought  by  the 
defendants  at  said  foreclosure  sale  held  on  June  16,  1913,  and 
that  the  defendants  Skeen  and  Lechner  hold  the  same  in  trust 
for  plaintiff,  and  they  be  required  within  a  reasonable  time  to 
convey  said  undivided  interest  to  plaintiff  by  good  and  suffi- 
cient deed  of  conveyance,  or  in  default  thereof  some  person 
designated  by  this  court  execute  such  deed  of  conveyance. 
As  to  the  interest  on  said  $3,000,  no  interest  will  be  allowed,  as 
the  mortgage  itself  drew  interest,  and  the  plaintiff  is  entitled 
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to  his  proportionate  share  in  whatever  interest  accrued  on  the 
mortgage. 

As  to  the  assessment  work  it  is  altogether  probable  that  nei- 
ther plaintiff  nor  defendants  did  so  much  assessment  work  as 
they  claim  to  have  done,  still  no  question  has  been  raised  by 
any  other  party  as  to  the  requisite  amount  not  having  been  done 
to  hold  the  ground. 

In  view  of  the  fact  that  the  plahitiff  was  a  large  stockholder 
in  the  company  holding  the  legal  title  to  this  property,  it  may 
reasonably  be  assumed  that  not  only  in  advancing  this  $3,000 
was  he  seeking  to  protect  his  own  interest,  but  also  in  doing 
whatever  assessment  work  he  may  have  done.  No  allowance 
will  therefore  be  made  either  party  for  or  on  account  of  as- 
sessment work. 

As  to  the  claim  of  the  defendants  that  the  plaintiff  dissipated 
and  sold  machinery  from  off  these  mining  claims  of  the  value 
of  $5,000,  there  is  no  satisfactory  proof  as  to  who  put  this 
machinery  on,  what  its  character  was,  as  to  being  permanent 
or  temporary,  real  or  personal  property,  nor  who  took  it  off, 
or  who  got  it.  It  is  unfortunately  like  too  many  wrecked 
mining  ventures,  a  case  where  the  remnants  of  the  property 
seem  to  be  looked  upon  as  common  loot,  and  no  satisfactory 
accounting  made  for  the  improvements  and  property  that 
somebody's  money  paid  for.  The  only  pity  in  this  case  is 
that  the  laborers  and  others  who  seem  to  have  just  claims 
against  this  California- Alaska  Mining  Company  could  not 
have  come  in  ahead  of  this  mortgage,  if  there  is  any  possibility 
of  getting  anything  out  of  the  property- 
Findings  and  decree  may  be  entered  accordingly. 
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O'NEILL  ▼.  JORDAN,  U.  S.  Marshal. 

(Second  Division.    Nome.    March  28,  1914.) 

No.  2515. 

Cbiminal  Law  ^=»258(2) — Habeas  Cobpus  ^=»29 — Judgment— Time 
OF  Rendebino. 

The  petitioner  was  convicted  of  libel  in  the  justice  court,  and 
sentenced  within  less  than  six  hours  after  the  verdict,  without 
his  consent  He  brought  habeas  corpus  to  secure  release  upon 
that  ground,  contending  the  judgment  was  null  and  void  under 
section  2287,  Gomp.  Laws  Alaska  1913.  Held,  petition  denied, 
because  the  provisions  of  section  2287,  Comp.  Laws  Alaska  1913, 
apply  only  to  the  rendition  of  judgments  in  the  district  courts, 
and  not  to  those  in  the  justice  courts,  which  latter  are  governed 
in  that  respect  by  section  2535  of  said  Laws. 

The  petitioner  for  habeas  corpus  in  this  case  was  convict- 
ed in  a  criminal  action  for  the  crime  of  libel  in  the  justices' 
court  for  the  precinct  of  Cape  Nome,  Alaska^  and  is  in 
custody  by  virtue  of  a  commitment  upon  said  judgment,  in 
the  district  jail  of  the  town  of  Nome. 

G.  B.  Grigsby,  of  Juneau,  and  Hugh  O'Neill,  of  Nome,  for 
petitioner. 
P.  M.  Saxton,  U.  S.  Dist.  Atty.,  of  Nome,  for  defendant. 

TUCKER,  District  Judge.  Complaining  that  said  judg- 
ment is  null  and  void,  and  without  any  legal  force  or  effect, 
in  this,  to  wit,  that  said  judgment  was  rendered  in  the  case 
without  his  consent  and  before  the  period  of  six  hours  had 
elapsed  from  the  time  the  jury  found  him  guilty,  the  defend- 
ant or  petitioner  now  applies  to  this  court  for  a  habeas  corpus. 

The  claim  of  petitioner  that  said  judgment  of  the  justice's 
court  is  null  and  void  is  based  on  section  2287  of  the  Comp. 
Laws  Alaska  1913,  which  provides  that  in  no  case  can  judg- 
ment be  given,  except  by  the  consent  of  the  defendant,  in  less 
than  six  hours  after  verdict.  That  the  judgment  against  pe- 
titioner was  given  within  less  than  six  hours  after  the  ver- 
dict, and  without  petitioner's  consent,  is  not  denied,  but  ad- 
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mitted.  That  being  so,  the  sole  question  before  this  court  for 
determination  is  as  to  the  validity  of  the  judgment  If  the 
judgment  is  null  and  void,  relief  may  be  had  by  habeas  cor- 
pus; but  if  the  judgment  is  erroneous  only,  the  relief  is  by 
appeal,  and  not  by  habeas  corpus. 

In  the  case  of  Ex  parte  Hemstreet,  18  Cal.  App.  639,  123 
Pac.  984,  it  was  decided  with  reference  to  a  statute  similar 
to  ours  that  a  judgment  given  more  than  two  days  after  ver^ 
did  is  not  void,  but  merely  erroneous,  although  the  statute 
proved  that  the  judgment  should  be  given  within  two  days. 
While  this  decision  is  not  controlling  or  binding  upon  this 
court,  I  am  of  opinion  that  it  states  the  law  correctly.  But, 
even  if  I  am  mistaken  in  this  view  of  the  case,  it  is  perfectly 
manifest,  from  a  consideration  of  sections  2287  and  2535, 
Comp.  Laws  Alaska  1913,  and  the  use  of  the  terms  ^'justice" 
and  "court"  respectively  therein,  that  section  2287  applies 
only  to  judgments  given  in  the  district  court,  and  section  2535 
to  judgments  given  in  the  justice's  court.  Chapters  41  and 
42  of  the  Code  of  Criminal  Procedure  provides  for  the  juris- 
diction of  justice's  court  and  for  the  trial  of  criminal  actions 
therein,  while  these  subjects  of  judicial  administration  in  the 
district  court  are  provided  for  in  preceding  chapters  of  said 
Code.  In  giving  judgment  in  the  justice's  court  the  trial 
magistrate  is  to  be  guided  and  controlled  by  the  terms  of  sec- 
tion 2535,  and  it  is  plain  from  the  terms  therein  that  he  may 
give  judgment  immediately,  either  upon  the  defendant's  plead- 
ing guilty  or  upon  his  conviction  by  justice  or  jury.  Sec- 
tion 2535  prescribes  for  the  giving  of  judgment  by  the  jus- 
tice (using  the  word  "justice"),  while  section  2287  prescribes 
for  the  giving  of  the  judgment  by  the  court  (using  the  word 
"court"),  showing  plainly  that  the  former  applies  to  the  jus- 
tice's court  and  the  latter  to  the  district  court,  in  which  the 
limitation  of  six  hours  only  is  prescribed. 

The  remarks  of  the  court  in  the  case  of  Mayhew  v.  City 
of  Eugene,  56  Or.  page  112,  104  Pac.  730  [Ann.  Cas.  1912C, 
33],  are  particularly  pertinent  and  forcible  as  applied  to  this 
case.    In  that  case  the  court  said : 

•'Neither  justice's  court  nor  recorders'  courts  liave  regular  ses- 
sions, but  proceed  according  to  the  exigencies  of  the  business  before 
them,  and  it  certainly  was  never  the  intention  of  the  Legislature  that 
they  should  be  kept  in  session  48  hours  after  the  trial  of  each  case 
for  the  sole  purpose  of  pronouncing  Judgment  upon  offenders." 
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For  these  reasons  I  am  of  the  opinion  that  application  for 
the  writ  of  habeas  corpus  in  this  case  must  be  denied,  and 
the  defendant  or  petitioner  remanded  to  the  custody  of  the 
United  States  marshal. 


PARMENTIER  v.  CASSIES. 

(First  Division.    Juneau.    April  6»  1914.) 

No.  1103-A. 

Process  ^=»11^— Paetibs — ^Piaintiff. 

A  nonresident  plalntiflf,  who  comes  voluntarily  Into  Alaska 
to  prosecute  a  suit  for  the  foreclosure  of  a  mortgage  made  by  de- 
fendant to  the  plaintiff  at  a  time  when  both  were  residents  of 
Alaska,  may  be  served  with  process  in  a  suit  begun  against  him 
by  the  defendant  in  the  foreclosure  suit,  to  recover  for  items  of 
indebtedness  for  money  alleged  to  have  been  borrowed  by  him  and 
for  board  and  lodging  furnished  to  him  by  the  said  defendant  in 
the  foreclosure  suit,  while  he  was  such  resident  of  Alaska ;  mo- 
tion to  quash  service  denied. 

J.  R.  Winn  and  N.  L.  Burton,  both  of  Juneau,  for  plain- 
tiff. 

Cheney  &  Zeigler,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  Henry  Cassies  brought  a 
suit  in  this  court  against  Arthemise  Parmentier  to  foreclose 
a  mortgage  on  certain  property  in  the  city  of  Juneau.  This 
suit  was  numbered  1081-A.  In  said  suit  Arthemise  Parmen- 
tier filed  an  answer  alleging  that  the  note  and  mortgage  were 
without  consideration,  were  procured  by  fraudulent  repre- 
sentations and  abuse  of  trust;  that,  instead  of  her  being  in- 
debted to  Cassies,  the  latter  actually  owed  her  a  large  sum 
for  money  paid  out  on  account  of  Cassies,  and  for  money 
borrowed  by  him  and  for  board  and  lodging  furnished  to  him. 

This  court  held,  in  said  cause,  that  the  items  of  money 
paid,  money  loaned,  and  board  and  lodging  furnished  could 
not  be  pleaded  as  counterclaims  in  the  suit  brought  to  fore- 
close the  mortgage. 

Whereupon  on  the  23d  day  of  March,  1914,  said  Par- 
mentier commenced  in  this  court  action  No.  1103-A  against 
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said  Cassies  to  recover  a  judgment  at  law  against  Cassies 
for  said  alleged  items  of  indebtedness. 

Personal  service  in  this  action  was  had  on  Cassies.  He 
makes  a  special  appearance  in  said  action  and  moves  to  quash 
the  service  of  summons,  basing  said  motion  on  affidavits  set- 
ting forth  the  following,  to  wit : 

(1)  That  he  is  a  nonresident  of  Alaska. 

(2)  That  he  came  to  Alaska  on  a  telegram  from  Z.  R. 
Cheney,  his  attorney  in  cause  No.  1081-A,  to  consult  with 
his  said  attorney,  in  reference  to  said  cause  and  to  prepare 
for  the  trial  thereof,  and  that  "he  is  a  necessary  and  material 
witness  in  the  trial  of  cause  No.  1081-A,  and  that  it  would 
be  unsafe  to  have  said  cause  brought  on  for  trial  without  his 
presence  in  court;  that  it  was  absolutely  necessary  for  him 
to  have  a  personal  consultation  with  his  attorney  in  said  cause 
No.  1081-A  before  the  same  should  be  tried,  and  that  his 
attorney  was  unable  to  prepare  said  cause  for  trial  without 
his  personal  assistance,"  and  that  immediately  on  his  ar- 
rival at  Juneau  he  was  served  with  summons  in  this  action. 

The  material  parts  of  this  showing  are  sought  to  be  met  by 
the  affidavits  of  plaintiff  herein  and  of  her  attorney,  J.  R. 
Winn.  These  answering  affidavits  deny  categorically  that 
there  was  any  necessity  for  the  presence  of  defendant  in 
Alaska  at  the  time  he  was  served.  On  this  point,  however, 
the  preponderance  of  the  proof  is  in  favor  of  defendant.  The 
answering  affidavit  of  plaintiff  herein  also  alleges  that : 

''The  different  causes  of  action  set  forth  in  this  case  are  upon 
certain  transactions  which  took  place  between  this  plaintiff  and  de- 
fendant covering  a  period  of  about  four  years  and  all  of  the  money 
advanced,  intrusted  to,  or  turned  over  to  said  defendant  was  done 
so  at  Juneau,  Alaska,  or  sent  to  the  said  defendant  from.  Juneau, 
Alaska,  while  he  was  in  Seattle,  state  of  Washington;  that  aU  the 
board  and  lodging  sued  for  in  this  suit  was  furnished  the  said  de- 
fendant at  Juneau,  Alaska. 

"That  the  cause  of  action  set  forth  in  the  complaint  in  cause  No. 
1081-A  of  this  court  is  one  of  the  many  transactions,  agreements,  or 
contracts  that  took  place  between  plaintiff  and  defendant  upon  false 
and  fraudulent  representations  made  by  the  defendant  to  this  plain- 
tiff to  cheat,  defraud,  and  swindle  her  out  of  her  earnings,  and  the 
different  amounts  set  forth  in  the  different  causes  of  action  in  this 
case  are  based  upon  the  parting  of  this  plaintiff  with  money  and  In- 
trusting and  turning  the  same  over  or  loaning  the  same  to  the  de- 
fendant herein  upon  false  and  fraudulent  representations  made  by 
said  defendant  to  this  plaintiff ;  that  all  of  said  transactions  in  this 
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cause  and  In  cause  No.  1061-A  form  a  series  of  transactions  taking 
place  between  this  plaintiff  and  the  defendant,  Gassies,  based  upon 
false  and  fraudulent  representations  made  by  the  said  defendant  to 
this  plaintiff,  and  all  at  Juneau,  Alaska,  and  within  the  jurisdiction 
of  this  court,  and  that  the  said  defendant  is  within  the  jurisdiction  of 
this  court  for  the  purpose  of  trying  to  enforce  one  of  the  many 
fraudulent  transactions  which  he  induced  this  plaintiff  to  enter  into 
covering  the  same  period  of  time  which  plaintiff  herein  intrusted  the 
money  to  the  defendant  that  is  set  forth  in  the  complaint  in  this 
cause." 

As  these  allegations  are  in  no  way  denied  the  court  will 
have  to  assum^  for  the  purpose  of  this  motion  only,  that 
the  same  are  true. 

It  cannot  be  gainsaid  that  a  majority  of  the  state  courts, 
and  with  hardly  a  single  exception  all  the  federal  courts, 
hold  that  a  person  who  is  in  a  given  jurisdiction  only  for 
the  purpose  of  attendance  upon  the  court  either  as  a  suitor 
or  witness,  or  even  to  consult  his  attorney  about  matters  in 
'the  court,  is  protected  against  service  of  a  summons  on  a 
cause  of  action  which  had  accrued  before  his  arrival  in  said 
jurisdiction. 

The  reasoning  of  those  cases  which  accord  the  exemption 
to  witnesses,  not  parties,  is  very  persuasive.  It  proceeds 
upon  the  theory  that,  although  inhabitants  of  one  jurisdic- 
tion are  not  obliged  to  leave  that  jurisdiction  to  attend  as 
witnesses  in  another  jurisdiction,  yet  the  interests  of  jus- 
tice demand  that  they  should  be  offered  every  encouragement 
to  attend;  that  is,  that  no  obstacle  should  be  thrown  in  the 
way  of  their  coming.  The  subjection  to  the  liability  of  be- 
ing sued  in  the  strange  jurisdiction  would  naturally  deter 
them  from  coming. 

The  reasoning  of  those  cases  which  accord  the  exemption 
to  nonresident  defendants  is  less  cogent,  and  the  reasoning 
of  those  cases  which  accord  the  exemption  to  nonresident 
plaintiffs  does  not  come  with  very  irresistible  force. 

As  said  by  the  court  in  the  case  of  Wilson  Sewing  Machine 
Co.  V.  Wilson  (C.  C.)  22  Fed.  804: 

"There  Is,  perhaps,  a  reason  why  a  plaintiff,  who  has  voluntarily 
sought  the  aid  and  the  protection  of  our  courts,  should  not  shrink 
from  being  subjected  to  their  control,  which  does  not  apply  to  the 
condition  of  a  defendant  whose  attendance  is  compulsory."  . 

And  the  Supreme  Court  of  Rhode  Island,  in  Baldwin  v. 
Emerson,  16  R.  I.  304,  on  page  307,  15  Atl.  83,  on  page  84 
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(27  Am.  St.  Rep.  741),  will  not  accord  the  exemption  to  a 
suitor,  whether  plaintiff  or  defendant,  saying: 

'*Tiie  reasons  assigned  for  the  exemption  of  nonresident  suitors 
from  the  service  of  a  summons  are  that  courts  of  justice  ought  to 
be  open  and  accessible  to  suitors;  that  they  ought  to  be  permitted 
to  approach  and  attend  the  courts  in  the  prosecution  of  their  claims 
and  the  making  of  their  defenses  without  the  fear  of  molestation  or 
hindrance;  that  their  attention  ought  not  to  be  distracted  from  the 
prosecution  or  defense  of  the  pending  suit;  that  they  might  be  de- 
terred from  prosecuting  their  Just  rights  or  making  their  just  de- 
fenses  to  a  suit  by  reason  of  their  liability  to  suit  in  a  foreign  juris- 
diction. While  we  concede  the  force  of  the  reasons  advanced  for 
protecting  nonresident  witnesses  from  the  service  of  a  summons 
against  them  for  the  commencement  of  a  suit,  eundo,  morando,  et 
redeundo,  we  are  not  convinced  of  the  sufficiency  of  the  reasons  as- 
signed for  the  exemption  of  nonresident  suitors  from  such  process. 
We  think  it  would  rarely  happen  that  the  attention  of  a  nonresident 
plaintiff  or  defendant  would  be  so  distracted  by  the  mere  service  of  a 
summons  from  the  immediate  business  in  hand  in  prosecuting  or 
defending  a  pending  suit  that  the  interests  of  justice  would  suffer  in 
consequence,  or  that  the  liability  to  such  service  would  often  deter 
them  from  prosecuting  or  defending  their  just  claims  or  rights.  The 
reasons  assigned  for  the  exemption  would  apply  equally  as  well  to- 
resident  as  to  nonresident  suitors,  and  it  has  never  been  deemed 
necessary  to  exempt  resident  suitors  from  the  service  of  a  summons, 
so  far  as  we  have  been  able  to  find,  except  in  the  single  state  of 
Pennsylvania.  We  think  these  reasons  are  fanciful,  rather  than 
substantial." 

See,  also,  Ellis  v.  De  Garmo,  17  R.  I.  715,  24  Atl.  579,  9 
L.  R.  A.  560. 

In  Bishop  v.  Vose,  27  Conn.  1,  it  was  held  that  one  who 
came  into  the  state  as  plaintiff  to  a  suit  was  not  exempt  from 
summons  in  a  civil  action ;   the  court  saying : 

"Had  he  been  an  inhabitant  of  Connecticut,  his  attendance  in 
court  would  have  given  him  no  such  Immunity.  Why  should  it  any 
more  because  he  comes  here  from  another  state?  This  would  seem 
to  be  an  additional  reason  why  our  citizens  should  be  aUowed  ta 
sue  him  here,  and  bring  him  to  trial  within  our  own  jurisdiction. 
*  •  •  From  the  first  it  has  been  the  law,  both  common  law  and 
statute  law,  that  a  foreign  citizen,  if  found  here,  whether  here  on 
business  or  pleasure  or  hastening  through  the  state  with  railroad 
speed,  is  liable  to  be  sued  like  any  other  person,  and  is  not  entitled 
to  any  personal  or  peculiar  immunity.  And  we  are  at  a  loss  to  dis- 
cover why  our  citizens  should  be  obliged  to  go  into  a  foreign  juris- 
diction in  pursuit  of  their  debtors,  when  those  debtors  are  here  and 
can  be  sued  here,  and  can  receive  here  that  consideration  which  is 
meted  out  to  all  indiscriminately.    But,  as  above  noted,  the  doctrine 
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of  this  case  is  restricted  to  nonresident  parties  plaintiff."    42  L.  R. 
A.  (N.  S.)  page  1104,  note. 

Such  also  is  the  holding  of  the  Missouri  court  (Baisley  v. 
Baisley,  113  Mo.  544,  21  S.  W.  29,  35  Am.  St.  Rep.  726),  and 
of  the  Illinois  court  (Greer  v.  Young,  120  111.  184,  11  N.  E. 
167). 

In  Guynn  v.  McDaneld,  4  Idaho,  609,  43  Pac.  75  [95  Am. 
St.  Rep.  158],  the  Idaho  Supreme  Court  uses  some  very 
pertinent  language.    Says  that  court: 

''Neither  are  we  able  to  concur  in  the  view  of  Judge  Gooley,  as 
expressed  in  MitcheU  v.  Circuit  Judge,  supra  [53  Mich.  541,  19  N. 
W.  176],  in  support  of  the  same  rule,  that  ^public  policy,  the  due 
administration  of  justice,  and  protection  to  parties  and  witnesses 
alike  demand  it'  Let  us  see.  We  will  suppose  that  in  a  given  case  a 
creditor,  resident  of  the  state  of  Illinois,  sues  a  debtor,  citizen  of  the 
state  of  Idaho,  in  the  courts  of  Idaho.  The  debtor,  we  will  suppose, 
has  a  meritorious  cause  of  acHon  against  the  creditor;  but  it  is  of 
a  character  not  permissible  under  the  rules  of  practice  to  be  Utigated 
in  the  suit  instituted  by  the  creditor,  and  the  debtor  is  presumably 
too  poor  to  enter  upon  the  assertion  of  his  rights  in  a  suit  which 
would  involve  the  expense  of  taking  his  witnesses  from  Idaho  to 
Illinois,  and  supporting  them  there  during  what  the  wealthy  creditor 
might  make  interminable  litigation.  Would  not  this  be  a  palpable 
denial  of  justice?  The  nonresident  has  sued  his  debtor  in  a  forum 
selected  by  himself  wherein  to  enforce  his  claimed  rights,  but  he  will 
not  submit  to  have  the  claims  of  his  debtor  adjudicated  in  the  same 
forum.  Why?  Because,  by  compelling  him  to  seek  another  forum, 
he  thereby  subjects  him  to  conditions  which  simply  amount  to  a  de- 
feat of  his  claims.  If  the  courts  of  Idaho  can,  in  the  opinion  of  a 
litigant,  protect  his  rights  in  one  case,  it  would  seem  that  they  ought 
to  be  equally  adequate  in  another.  We  are  tardy  in  recognizing  a 
rule  which  seems  to  us  capable  of  being  wrested  to  the  infliction  of 
such  palpable  injustice." 

I  have  been  unable  to  find  any  adjudication  by  our  appel- 
late court,  nor  by  the  Oregon  court,  on  the  question  involved. 

In  the  case  of  Pearce  v.  Sutherland,  3  Alaska,  302,  Suth- 
erland, a  nonresident,  had  come  into  Alaska  solely  as  a  wit- 
ness in  the  case  of  McFarland  v.  Alaska  Perseverance  Com- 
pany, and  the  holding  of  the  court  is  to  no  greater  effect 
than  that  a  witness  is  privileged.  Judge  Wickersham  in  said 
case  cites  the  following: 

Parker  v.  Hotchkiss,  Fed.  Cas.  No.  10,739.  In  this  case 
the  exemption  was  accorded  to  a  nonresident  defendant.  The 
court  there  held  that  to  exempt  or  not  to  exempt  was  the 
privilege  of  the  court,  saying: 
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"It  can  be  exercised  or  not  in  each  particular  case,  as  the  purposes 
of  substantial  justice  may  ♦  ♦  ♦  require.  ♦  •  ♦  The  suitor 
or  the  witness  from  another  Jurisdiction  may  be  relieved ;  he  who  is 
at  home  here  amongst  us,  suffering  no  incouTenience  from  the  service, 
may  be  refused  his  discharge." 

Brooks  V.  Farwell  (C.  C.)  4  Fed.  166.  Exemption  accord- 
ed to  a  witness  or  party  under  process ;  the  court  saying : 

**Having  been  brought  into  such  foreign  state  by  process  of  law,  he 
cannot,  while  there,  be  called  to  answer  in  another  action." 

Lamed  v.  Griffin  (C.  C.)  12  Fed.  590.  It  was  from  an  ar- 
rest that  exemption  was  accorded. 

Wilson  Sewing  Machine  Co.  v.  Wilson  (C.  C.)  22  Fed. 
803.    The  exemption  was  accorded  to  a  defendant  suitor. 

In  Small  v.  Montgomery  (C.  C.)  23  Fed.  707,  the  exemp- 
tion was  accorded  to  a  witness. 

In  Kinne  v.  Lant  (C.  C.)  68  Fed.  436,  the  exemption  was 
accorded  to  a  plaintiff  suitor,  and  so  also  in  Hale  v.  Whar- 
ton (C.  C.)  73  Fed.  740,  741 ;  but  the  court  say  in  the  latter 
case: 

"This  rule  is  buttressed  with  the  high  conception  that,  as  courts  are 
established  for  the  ascertainment  of  the  whole  truth  and  the  doing 
jof  exact  justice,  as  far  as  human  judgment  can  attain,  in  disputes 
between  litigants,  every  extraneous  influence  which  tends  to  inter- 
fere with  or  obstruct  the  trial  for  the  attainment  of  this  sublime  end 
should  be  resisted  by  the  ministers  of  justice  to  the  last  legitimate 
extremity  in  the  exercise  of  judicial  power.  Hence,  as  *one  of  the 
necessities  of  the  administration  of  justice'  (Person  v.  Grier,  66  N. 
Y.  124  [23  Am.  Rep.  35]),  the  rule  has  come  to  be  regarded  as  the 
privilege  of  the  court,  as  affecting  its  dignity  and  authority,  and 
rests,  therefore,  upon  sound  public  policy.  Parker  v.  Hotchklss, 
supra." 

From  this  language  it  would  appear  that  the  court  con- 
siders that  the  reason  of  the  rule  is  to  be  found  in  the  fact 
that  it  is  the  duty  of  the  court  to  see  that  justice  is  un- 
hampered.   The  court  goes  on  to  say  (73  Fed.  742) : 

"But,  on  principle,  I  am  unable  to  perceive  any  distinction  in  the 
privilege,  both  of  the  suitor  and  the  court,  between  a  plaintiff  and 
defendant,  especially  so  when  applied  to  the  facts  of  this  case. 
The  Grand  Avenue  Hotel  Company  was  a  Missouri  corporation,  domi- 
ciled at  Kansas  City.  The  plaintiff,  Wharton,  was  compelled  to  come 
into  this  jurisdiction  to  enforce  his  claim  against  the  corporation. 
He  had  no  choice  as  to  the  forum.  Being  both  a  suitor  and  a  com- 
petent witness  in  the  cause,  he  had  to  come  here  to  prc^erly  protect 
his  interests,  in  the  judgment  of  his  counseL    Nor  are  these  plain- 
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tiffs  in  position  to  invoke  any  special  equity  predicated  of  mere  case 
law.  They  are  not  even  in  the  position  of  plaintiffs  who  'found'  the 
defendant  by  chance  in  the  forum  of  their  domicile.  But  they  are 
citizens  of  the  state  of  Illinois,  who  come  out  of  their  own  home 
jurisdiction,  under  no  necessity  to  do  so,  with  full  knowledge,  through 
their  attorneys,  of  the  circumstances  under  which  Wharton  was  in 
this  jurisdiction,  and  instituted  this  suit,  as  if  their  purpose  was  to 
catch  the  defendant  away  from  his  home." 

Thus  it  is  seen  that  the  circumstances  in  that  particular 
case  had  something  to  do  with  the  decision. 

Morrow  v.  U.  H.  Dudley  &  Co.  (D.  C.)  144  Fed.  441. 
Plaintiff  was  a  public  officer,  to  wit,  trustee  in  bankruptcy. 
Defendant  appeared  before  him  to  make  proof  of  a  claim, 
whereupon  he  was  sued  by  plaintiff.  Here  the  summons 
might  well  be  set  aside  on  the  ground  of  **using  a  public 
function  to  further  private  ends." 

In  Skinner  v.  Mounce,  Co.,  Ltd.,  v.  Waite  (C.  C.)  155  Fed. 
828,  on  page  831,  the  exemption  is  accorded  to  a  defendant, 
and  the  court  says: 

"Under  some  circumstances,  at  least,  there  would  appear  to  be  a 
material  distinction  between  the  right  of  exemption  of  one  who  of 
choice  goes  into  a  jurisdiction  for  the  purpose  of  enforcing  a  claim 
and  the  right  of  one  who  is  compelled  to  come  into  a  foreign  juris- 
diction to  protect  himself  against  a  claim  which  is  being  made  upon 
him  in  a  suit  to  which  he  is  defendant." 

Finding  no  adjudication  of  this  point  in  the  decisions  of 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  nor  in 
those  of  the  Oregon  Supreme  Court,  and  confining  the  de- 
cision in  3  Alaska,  302,  to  the  point  actually  decided  in  that 
case,  to  wit,  that  the  exemption  applies  to  a  witness,  and 
does  not  touch  the  question  as  to  whether  or  not  a  plaintiff 
party  is  exempt,  I  think  this  court  is  free  to  have,  express, 
and  abide  by  its  own  opinion. 

If  plaintiff  in  this  case  recovers  therein  a  judgment  against 
defendant,  and  defendant  in  this  case  recovers,  in  No.  108 1-A, 
a  judgment  against  plaintiff  in  this  case,  it  is  quite  probable 
that  the  two  judgments  could  be  set  off,  one  against  the 
other. 

The  question  before  the  court,  then,  is  this:  Is  a  non- 
resident plaintiff  in  a  suit  in  this  court  to  foreclose  a  mort- 
gage (in  which  said  suit  he  is  a  necessary  witness  for  him- 
self), who  comes  into  Alaska  solely  to  prepare  for  and  at- 
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tend  the  trial  of  said  suit,  exempt  while  here  from  the  serv- 
ice of  a  summons  in  an  action  brought  against  him  by  the 
defendant  in  that  suit,  on  an  obligation  previously  created 
in  Alaska,  which  obligation,  if  merged  in  a  judgment,  might 
be  set  oif  against  any  judgment  which  said  plaintiff  might 
recover  in  the  suit  which  he  came  to  Alaska  to  prosecute  ? 

Our  statute  provides  that  the  summons  may  be  served  "in 
all  cases  on  [to]  the  defendant  personally"  (C.  L.  §  878),  and 
"no  natural  person  is  subject  to  the  jurisdiction  of  the  Dis- 
trict Court  of  the  district  unless  he  appear  in  the  court,  or 
be  found  within  the  district,  or  be  a  resident  thereof,  or  have 
property  therein;  and  in  the  last  case  only  to  the  extent  of 
such  property  at  the  time  the  jurisdiction  attached"  (C.  L. 
§  1316). 

Here  evidently  there  are  three  classes  provided  for: 

(1)  Residents. 

(2)  Nonresidents  having  property  within  the  district. 

(3)  Nonresidents  who  are  found  within  the  district,  wheth- 
er they  have,  or  have  not,  property  here. 

It  is  true  that  the  courts  hold  that  a  foreign  corporation 
not  doing  business  in  a  given  jurisdiction  and  having  no 
agency  there  is  not  found  there  within  the  meaning  of  the 
statutes,  even  though  the  president  of  the  corporation  may 
be  traveling  through  the  jurisdiction;  but  this  is  on  account 
of  the  self-evident  truth  that  the  president  "does  not  carry" 
the  corporation  around  with  him  wherever  he  goes.  Nor  is 
it  difficult  to  agree  that  one  who  is  forced  to  com^  as  a  wit- 
ness, or  who  voluntarily  comes  as  a  witness  for  others,  is 
not  found  within  the  jurisdiction.  Such  a  person  is  brought 
within  the  jurisdiction — either  brought  by  the  power  of  a 
court's  subpoena,  or  impelled  voluntarily  to  come  in  the  inter- 
est of  a  judicial  proceeding.  In  either  event  it  would  seem 
that  the  court  should  see  that  he  does  not  suffer  by  reason 
of  coming.  But  the  same  reasons  do  not  obtain,  and  no  good 
reason  obtains,  why  the  plaintiff  suitor  should  be  so  exempt. 
He  comes  voluntarily — ^not  necessarily  to  aid  justice,  but  to 
benefit  himself.  He  cannot  separate  himself  from  himself; 
a  president  may  not  carry  his  corporation  with  him,  but  an 
individual  cannot  go  anywhere  without  carrying  himself. 
Therefore,  wherever  a  person  is  found  as  plaintiff  suitor, 
there  that  person  is  found  individually. 
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The  conditions  prevailing  in  Alaska  are  those  of  the  ordi- 
nary new  country  on  the  eve  of  development.  It  cannot  be 
denied  that  a  considerable  proportion  of  the  inhabitants  of 
the  district  are  shifting  and  migratory;  the  personnel  of  the 
population  is  ever  changing.  Some  are  here  to  stay  for  all 
time;  some  stay  for  a  year,  and  some  for  a  month;  some 
depart  never  to  return;  and  of  others  the  absence  is  only 
temporary.  There  is  less  of  that  fixity,  that  permanency,  of 
residence  which  obtains  in  other  communities.  Business  and 
social  relations  are  easily  formed,  and  obligations  entered  in- 
to quite  often  without  that  long  acquaintance  and  careful 
circumspection  which  in  ''the  States"  usually  obtains  in  such 
matters.  Here  more  often,  I  think,  than  elsewhere,  there  is 
not  the  assurance  that  to-morrow  the  obligor  of  to-day  may 
not  have  departed  for  other  scenes  and  other  climes.  Men 
come  and  go  quickly,  and  oftentimes  without  notice  to  others 
or  preparation  by  themselves;  life  here  moves  not  on  leaden 
feet.  This  is  the  last  of  the  frontier,  and  here,  as  has  hap- 
pened in  other  frontier  countries,  the  obligor  quite  often 
has  to  be  caught  "on  the  wing"  or  not  caught  at  all.  The 
rule  contended  for  is  supposed  to  be  in  the  interest  of  jus- 
tice, but  what  could  be  more  unjust  than  to  allow  a  person 
to  sue  in  an  Alaska  court  on  an  obligation  arising  in  Alaska, 
and  yet  deny  to  the  person  sued  the  right  to  bring  an  action 
in  that  very  court  in  which  he  is  sued,  and  on  a  cause  of  ac- 
tion likewise  arising  in  Alaska  against  the  person  suing  him. 
It  is  no  answer  to  say,  as  was  said  in  one  of  the  reported  cas- 
es, that  the  defendant  "should  set  up  his  cause  in  a  cross- 
action  or  counterclaim  in  that  very  suit,"  because  quite  often; 
the  nature  of  defendant's  demand  is  such  that  it  is  not  a 
proper  subject  of  counterclaim  or  cross-complaint,  and  can- 
not be  set  up  in  the  original  suit.  And  then,  too,  sometimes 
defendant's  demand  may  be  so  set  up;  in  an  action  at  law 
on  a  contract,  a  cause  of  action  arising  on  another  contract 
may  be  pleaded  as  a  counterclaim.  If  a  nonresident  sues  a 
resident  on  a  promissory  note  for  $500  made  in  Alaska  on 
February  1,  1914,  and  comes  to  Alaska  before  the  issues  are 
made  up  to  consult  his  attorney  and  prepare  for  trial,  may 
not  the  resident  defendant  plead  as  a  counterclaim  a  note  for 
$600  given  him  in  Seattle  by  the  nonresident  on  January  1, 
1914,  and  may  he  not  recover  a  judgment  for  the  excess 
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$100?  Can  it  be  successfully  contended  that  the  counterclaim 
will  be  disallowed  simply  because  the  nonresident  plaintiff 
has  come  to  Alaska  solely  to  consult  his  attorney  and  prepare 
for  the  trial.  Both  reason  and  authority  answer  in  the  nega- 
tive. What  consideration,  then,  of  the  dignity  of  the  court, 
or  of  the  sanctity  of  judicial  proceedings,  or  of  the  interests 
of  justice,  or  the  convenience  of  witnesses,  or  of  the  right  to 
be  sued  only  in  the  jurisdiction  of  one's  residence — what  logic ; 
what  consistency — would  allow  the  resident  plaintiff's  action 
to  be  maintained,  provided  he  calls  that  action  a  counterclaim, 
and  yet  frown  upon  it  if  it  is  called  an  independent  action? 
Is  not  the  principle  the  same  in  both  cases?  Is  not  a  counter- 
claim a  new  action,  in  all  respects,  except  that  a  paper  called 
a  summons  need  not  be  issued  or  served? 

Whether  to  exempt  or  not  to  exempt  is  not  a  matter  of 
substantive  law;  neither  suitor  nor  witness  has  any  consti- 
tutional or  natural  right  of  exemption.  Our  statute  makes 
no  exemption  for  him.  To  exempt  or  not  to  exempt  seems 
to  be  the  privilege  of  the  court.  As  said  in  Parker  v.  Hotch- 
kiss,  supra : 

'*It  can  be  exercised  or  not  in  each  particular  case,  as  the  pur- 
poses of  substantial  justice  may    *    *    *    require." 

No  one  is  forced  to  accept  an  obligation  from  another. 
A  plaintiff  suitor  is  not  **haled"  into  court.  In  this  case,  for 
instance,  he  comes  of  his  own  accord  to  enforce  an  obliga- 
tion voluntarily  accepted  by  him.  Under  the  circumstances 
shown  in  this  case,  he  ought  not  to  be  heard  to  complain  if 
the  defendant  whom  he  sues  demurs  to  the  proposal  that 
she  shall  be  made  to  pay  to  the  last  farthing,  while  the  plain- 
tiff shall  escape  scot-free  from  what  he  owes  to  her. 

In  the  absence  of  any  authoritative  statute,  decision,  or 
reasoning  which  impels  to  the  contrary,  this  court  will  follow 
the  course  laid  down  in  Guynn  v.  McDaneld,  4  Idaho,  605, 
43  Pac.  74,  95  Am.  St.  Rep.  158,  and  broadly  hinted  at  in 
Page  V.  Randall,  6  Cal.  32. 

The  motion  to  quash  is  denied. 
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WOODMAN  V.  EKIKSON. 

(Third  Division.     Cordova.     April  7,  1914.) 

No.  74,  Cordova 

Mines  and  Minbbals  ^=914(2),  20(3) — Location— -Power  of  Attob- 

NET. 

On  May  27,  1913,  the  defendant  made  and  execated  to  one 
Wales  a  formal  power  of  attorney,  authorizing  her  to  locate  plac- 
er mines  for  him  in  Alaska.  The  power  of  attorney  was  recorded 
at  Steel  creek,  outside  of  the  division  wherein  the  mines  were  lo- 
cated, on  June  23,  1913.  On  June  30th  the  attorney  in  fact  locat- 
ed the  placer  mines  in  question  for  defendant,  posted  notice  on 
the  claim,  marked  the  boundaries,  and  made  discovery.  The  loca- 
tion wa's  in  a  distant,  unexplored,  and  mountainous  region,  where 
there  was  no  recording  office.  One  was  established  there  on 
July  20,  1913.  The  plaintiff  located  the  same  property  on  August 
1,  1913.  The  defendant's  power  of  attorney  was  recorded  in  that 
precinct  on  August  17,  and  his  location  notice  on  August  30, 1913. 
Held,  the  defendant  made  a  valuable  discovery  of  gold,  by  an 
attorney  in  fact  duly  authorized  thereunto ;  the  claim  was  prop- 
erly staked  and  marked  on  the  ground,  so  that  the  boundaries 
could  be  readily  traced ;  the  power  of  attorney  was  recorded  in 
the  proper  recording  office  prior  to  the  recording  of  the  location 
notice  or  certificate,  and  witliin  90  days  from  the  date  of  the 
discovery ;  the  plaintiff  was  not  misled  or  prejudiced  by  the  fail- 
ure to  record  the  power  of  attorney  sooner. 

Plaintiff  brings  an  action  in  ejectment  to  recover  posses- 
sion of  a  mining  claim  which  he  claims  to  have  located  on 
the  1st  day  of  August,  1913.  The  defendant  by  his  affirm- 
ative answer  claims  to  have  located  the  same  ground  on  the 
30th  day  of  June,  1913,  by  virtue  of  a  valid  discovery  of 
placer  gold  on  that  day  made  by  Matilda  Wales  as  the  agent 
and  attorney  in  fact  for  defendant,  and  on  said  30th  day  of 
June  the  said  Wales,  attorney  in  fact,  posted  a  notice  of  lo- 
cation of  said  placer  claim  designated  as  No.  1  on  Chicken 
Creek,  a  tributary  of  Glacier  creek,  in  the  Shushana  district 
of  the  White  River  recording  precinct. 

Defendant  further  alleges  that  the  boundaries  of  said  plac- 
er claim  were  immediately  marked  by  proper  stakes  and  mon- 
uments, so  that  the  same  could  be  readily  traced;  that  the 
said  Wales  was  duly  authorized  to  make  said  location  for 
defendant  by  a  power  of  attorney,  in  writing,  duly  acknowl- 
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edged  by  defendant  on  May  27,  1913 ;  that  defendant's  loca- 
tion certificate  was  recorded  with  the  recorder  of  said  White 
River  precinct  on  August  30,  1913,  and  said  power  of  attor- 
ney was  recorded  with  said  recorder  on  August  17,  1913. 

O.  A.  Tucker,  of  Juneau,  and  Frank  H.  Foster,  of  Mc-' 
Carthy,  for  plaintiff. 

Maurice  D.  Leehey  and  John  J.  Finnegan,  both  of  Seward, 
for  defendant. 


BROWN,  District  Judge.  All  the  material  facts  in  the 
said  affirmative  answer  being  admitted  by  the  demurrer,  it 
seems  that  defendant  made  a  valid  location  of  said  mining 
claim  on  Jtme  30,  1913,  making  a  valuable  discovery  of 
placer  gold,  and  performed  all  the  other  necessary  acts  of 
location,  except  that  the  said  power  of  attorney  was  not  re- 
corded until  August  17th,  some  17  days  after  the  plaintiff 
alleges  that  he  entered  upon  said  ground  and  located  the 
same. 

In  the  case  of  Likaits  v.  Johnson,  S  Alaska,  63,  and  the 
case  of  Sutherland  v.  Purdy,  recently  tried  in  this  court,  it 
was  held  that  a  power  of  attorney  was  not  required  under  the 
act  of  Congress  of  August  1,  1912  (37  Stat.  243,  c.  269,  §  2 
[U.  S.  Comp.  St.  1916,  §  5055]),  to  be  recorded  before  the 
first  step  was  taken  to  initiate  a  valid  location  of  a  placer 
mining  claim.  In  the  opinion  expressed  in  the  Likaits  v. 
Johnson  and  Sutherland  v.  Purdy  Cases  it  was  not  deemed  nec- 
essary to  go  beyond  the  fact  in  those  cases,  which  fact  was 
that  the  power  of  attorney  had  been  recorded  prior  to  the  at- 
tempted location  or  relocation  by  the  plaintiff.  Therefore, 
following  the  well-settled  rule  of  law  governing  the  order  in 
which  acts  of  location  are  required  to  be  made,  it  was  im- 
material in  what  order  they  were  made,  provided  they  were 
all  done  prior  to  the  rights  of  another  intervening. 

As  held  in  said  two  cases,  the  purpose  and  intent  of  said 
act  of  August  1,  1912,  in  requiring  the  power  of  attorney  to 
be  recorded,  was  not  in  order  to  give  notice  to  a  subsequent 
locator,  as  is  the  purpose  of  the  recordation  of  ordinary  pow- 
ers of  attorney  to  give  notice  to  subsequent  purchasers  or  in- 
cumbrancers. Here  the  stakes  or  markings  on  the  ground 
are  notice  to  any  honest  inquirer  sufficient  to  put  him  in  the 
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way  of  ascertaining  the  facts  relative  to  the  location  and  ap- 
propriation of  that  particular  ground.  • 

While  it  is  not  necessary  to  record  a  location  certificate  in 
Alaska,  nevertheless  it  is  the  almost  universal  practice  and 
custom  to  do  so,  and  this  is  done  by  permission  of  the  stat- 
ute, section  175,  Compiled  Laws  of  Alaska,  which  authorizes 
the  filing  for  record  of  location  notices  of  mining  claims  with- 
in 90  days  from  the  date  of  the  discovery  of  the  claim  de- 
scribed in  the  notice.  Defendant,  having  made  a  valid  dis- 
covery, located  by  proper  markings  and  stakings  on  the  ground 
the  limits  of  his  claim  on  the  30th  day  of  June,  1913.  He 
therefore  had  until  about  September  28th  within  which  to 
take  advantage  of  this  permissive  statute.  Why  should  he 
be  required  to  file  the  power  of  attorney  sooner?  The  act  of 
August  1,  1912,  does  not  say  when  the  power  of  attorney 
shall  be  recorded.  Mrs.  Wales  had  the  power  of  attorney  ifi 
writing,  duly  acknowledged,  in  her  possession  at  the  time  of 
making  the  location  on  June  30th. 

It  is  not  necessary  to  inquire  or  to  know  whether  or  not 
this  woman,  one  of  those  fearless  and  intrepid  characters  of 
the  North,  penetrating  into  a  remote  and  inaccessible  region 
in  the  far  interior  of  Alaska,  was  enabled  to  make  this  dif* 
ficult  and  dangerous  expedition  by  means  of  what  is  known 
as  a  "grubstake,"  often  resorted  to  by  those  who  act  under 
powers  of  attorney.  The  facjt  is  that  she  was  duly  authorize 
ed  to  make  the  location  of  this  placer  claim  by  a  power  of  at- 
torney, in  writing,  duly  acknowledged  and  delivered  to  her, 
before  she  made  the  discovery  of  valuable  placer  gold  and 
staked  the  ground.  If  the  plaintiff's  contention  is  right,  then, 
Mrs.  Wales  making  the  location  of  June  30th  (three  weeks 
before  there  was  any  recorder  at  said  White  River  precinct), 
the  plaintiff,  desiring  to  appropriate  the  fruits  of  her  discov- 
ery^ could  have  located  his  claim  over  her  discovery  and  stak- 
ing of  the  ground,  on  the  1st  day  of  July,  and  on  this  hearing 
contended  that  his  right  intervened  before  she  had  filed  or 
recorded  the  power  of  attorney,  although  there  was  no  re- 
corder in  said  precinct  until  about  July  20,  1913,  when  that 
office  was  first  established. 

The  plaintiff  has  submitted  a  long  line  of  authorities  which 
hold  generally,  what  is  unquestionably  the  law,  "that  the  right 
to  possession  comes  only  from  a  valid  location,"  and  "a  loca- 


Digitized  by  VjOOQ  IC 


96  6  ALASKA  REPORTS 

tion  is  not  made  from  taking  possession  alone,  but  by  work- 
ing on  the  ground,  re<?brding,  and  doing  whatever  else  is  re- 
quired for  that  purpose  by  the  acts  of  Congress  and  the  local 
rules  and  regulations" ;  but  they  do  not  serve  to  throw  much 
light  on  this  question,  viz.  the  meaning  and  intent  of  the  act 
of  August  1,  1912,  relative  to  recording  the  power  of  at- 
torney. 

As  said  in  the  case  of  Sutherland  v.  Purdy: 

"Had  the  author  of  this  act  of  August  1, 1912,  the  Honorable  James 
Wickersham,  now  Delegate  in  Congress  from  Alaska,  and  long  one  of 
the  District  Judges  of  Alaska,  thoroughly  familiar  with  the  needs  of 
this  territory,  intended  that  the  recording  of  the  power  of  attorney 
was  for  the  sole  or  primary  purpose  of  giving  notice  to  a  subse- 
quent locator,  he  would  not  have  been  satisfied  with  the  provision 
that  the  power  of  attorney  might  be  recorded  anywhere  in  the  Ju- 
dicial division  wherein  the  location  was  made ;  for  In  this,  the  Third 
judicial  division,  such  recording  might  have  been  done  at  a  point 
over  1,000  miles  distant  from  the  place  where  a  placer  location  was 
made  thereunder,  and  of  what  avail,  as  a  matter  of  notice,  would 
such  recording  be?" 

No;  the  purpose  and  intent  of  this  act  was  to  limit  the 
number  of  claims  that  could  be  located,  either  by  an  individual 
in  his  own  right  or  by  power  of  attorney,  and  the  power  of  at- 
torney is  required  to  be  in  writing  and  duly  acknowledged; 
but  it  is  not  expressly  provided  that  the  same  must  be  re- 
corded before  the  first  or  initial  step  is  taken  in  making  a 
location,  and,  in  the  absence  of  such  provision,  every  con- 
sideration of  justice,  equity,  and  good  conscience  dictate  that 
such  an  interpretation  should  not  be  read  into  it,  in  favor  of 
the  odious  forfeiture  of  property  rights. 

The  plaintiff  contends  that  such  a  construction  would  open 
the  door  to  fraud,  meaning  presumably  that  one  not  authorized 
by  power  of  attorney  in  writing  duly  acknowledged  might 
make  an  attempted  location  of  a  placer  claim  as  agent  or  at- 
torney, and  then  procure  the  power  of  attorney  afterwards. 
It  is  not  to  be  presumed  that  any  one  would  commit  such  an 
offense  or  crime  as  to  procure  the  fraudulent  antedating  of 
a  power  of  attorney  and  acknowledgment  by  an  officer  au- 
thorized to  take  acknowledgments.  As  well  might  it  be  said 
that  the  recorder  would  criminally  and  fraudulently  ante- 
date the  recording  of  the  instrument. 

It  is  not  possible  to  find  authorities  directly  in  point,  for 
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no  legislation  of  this  kind  was  ever  before  enacted  relating 
to  the  location  of  mining  claims.  According  to  all  authority 
and  precedent,  the  failure  to  record  a  power  of  attorney  could 
not  be  taken  advantage  of  by  one  who  has  actual  notice ;  and 
the  only  one  who  could  be  heard  to  complain  of  nonrecord- 
ing  would  be  an  innocent  purchaser  or  incumbrancer  "with- 
out notice."  .By  analogy  a  subsequent  locator  would  have 
actual  notice  by  the  staking  on  the  ground,  and,  as  alleged  in 
the  affirmative  answer  in  this  case,  the  posting  of  the  location 
on  the  ground. 

"In  the  mining  laws  of  all  civilized  countries  the  great  consideration 
for  granting  mines  to  individuals  is  discovery.  Rewards  so  bestowed, 
says  Gamboa,  besides  being  a  proper  return  for  the  labor  and 
anxiety  of  the  discoverers,  have  the  further  effect  of  stimulating 
others  to  search  for  veins  and  mines,  on  which  the  general  prosperity 
of  the  state  depends."    2  Llndley,  Mines,  §  3^. 

Lindley  also  says,  with  reference  to  notices  and  the  liberal 
construction  applied  thereto: 

"Sec.  355.  They  preserve  the  simplicity  of  the  primitive  system  and 
recognize  the  fact  that  miners  are  unacquainted  with  legal  forms  and 
usually  are  out  of  reach  of  legal  assistance." 

Again : 

"As  such  notices  are  generally  made  by  unlettered  men,  it  would 
be  productive  of  a  great  hardship  if  prospectors  should  be  held  to 
technical  accuracy  in  their  preparation.  If  they  are  sufficiently 
certain  to  put  an  honest  inquirer  in  the  way  of  ascertaining  where 
the  lode  is,  that  is  sufficient." 

In  31  Cyc.  p.  1231,  it  is  said: 

"As  the  purpose  of  requiring  acknowledgment  and  record  is  there- 
by to  give  notice  to  third  persons,  failure  to  record  the  power  of  at- 
torney, even  when  recording  is  required  by  law,  wiU  not  invalidate  the 
agent's  acts,  unless  the  statute  makes  recording  a  prerequisite  to  au- 
thority to  act,  or  provides  that  unrecorded  instruments  shall  be  ab- 
solutely void." 

On  same  page  of  Cyc,  note  33,  it  is  said  (as  to  sufficiency 
of  recording): 

"In  a  case,  Drake  v.  Brander,  8  Tex.  351,  in  which  objection  to  a 
power  of  attorney,  because  it  was  not  filed,  was  held  to  be  sufficiently 
answered  by  filing  it." 

While  in  the  cases  of  Likaits  v.  Johnson  and  Sutherland  v. 
Purdy  the  facts  did  not  require  the  determination  of  any- 
5A.R.— 7 
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thing  beyond  the  question  as  to  the  effect  of  the  recording  of 
the  power  of  attorney  prior  to  the  intervening  of  the  rights 
or  claims  of  third  persons,  I  feel  that  the  ends  of  justice  and 
a  reasonable  construction  of  the  purpose  and  intent  of  this 
act  permit  of  the  validity  of  the  location  made  by  defendant 
on  June  30,  1913,  by  Mrs.  Wales,  attorney  in  fact,  though  the 
power  of  attorney  was  not  filed  for  record  until  August  17th. 

As  to  the  effect  of  the  recording  of  the  power  of  attorney 
in  the  Forty-Mile  precinct  in  the  Fourth  judicial  division,  on 
June  23,  1913,  the  defendant  makes  an  ingenious  argument 
that  this  is  a  compliance  with  the  spirit  of  the  act  of  August 
1,  1912.  The  plaintiff's  motion  to  strike  this  allegation  in 
the  affirmative  defense  was  denied,  on  the  ground  that  such 
allegation  tended  to  explain  the  conditions  and  circumstances 
surrounding  the  entire  transaction,  and  was  some  evidence 
of  good  faith  on  the  part  of  defendant,  which  ought  always 
to  be  admissible  in  evidence  in  a  case  where  the  forfeiture 
of  property  rights  is  sought  to  be  enforced.  In  view  of  the 
opinion  herein  expressed,  it  will  not  be  necessary  to  determine 
what  legal  effect,  if  any,  this  recording  outside  of  the  Third 
judicial  division  might  have.  The  defendant  made  a  valuable 
discovery  of  gold,  by  an  attorney  in  fact  duly  authorized  there- 
unto; the  claim  was  properly  staked  and  marked  on  the 
ground,  so  that  the  boundaries  of  the  claim  could  be  readily 
traced.  The  power  of  attorney  was  recorded  in  the  proper 
recording  office  prior  to  the  recording  of  the  location  notice 
or  certificate,  and  within  90  days  from  the  date  of  the  dis- 
covery ;  the  plaintiff  was  not  misled  or  prejudiced  by  the  fail- 
ure to  record  the  power  of  attorney  sooner. 

The  demurrer  will  be  overruled. 
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WOODSIDE  ▼.  JOHNSTON  et  aL 
(First  Division.     Juneau.    April  14,  1914.) 
No.  1016-A. 

1.  iNDBifNiTT  «=»4 — Bonds — Guabantt — Pbincipal  and  Subett. 

On  an  application  to  discharge  a  receiver  because  Improvi* 
dently  appointed,  the  court  granted  a  motion  to  require  the  plain- 
tiffs in  that  action  (defendants  In  this  action)  to  furnish  a  bond 
"for  any  and  all  damages  that  will  result  by  reason  of  the  de- 
taining and  withholding  of  said  money  In  the  hands  of  the  re- 
ceiver." The  bond  was  given  with  surety,  and  the  receiver  was 
continued.  On  this  suit  on  the  bond  brought  by  the  defendants  in 
the  former  case,  the  principal  and  surety  on  the  bond  (defendants 
herein)  plead,  first,  the  bond  is  void  for  want  of  authority  in 
the  court  to  exact  it;  and,  second,  the  conditions  of  the  bond 
have  not  been  broken  in  that  no  court  has  decreed  that  the 
money  was  "wrongfully  retained"  in  the  hands  of  the  receiver. 
Held,  the  bond  was  a  voluntary  contract,  entered  Into  by  the 
bondsmen  and  surety  to  secure  the  appointment  of  the  receiver, 
and  is  valid;  the  bond  was  given  to  indemnify  the  plaintiffs 
herein  for  their  loss  of  Interest  on  the  money  held  by  the  receiver, 
and  is  sustained. 

2.  Pbinoipai.  and  Surety  ^s»59 — Extent  of  LiABitrrr  op  Surety. 

Although,  generally  speaking,  the  surety's  contract  is  stric- 
tissiml  juris,  and  cannot  be  extended  by  implication,  yet  the  rule 
is  not  permitted  to  go  so  far  as  to  nullify  on  slight  grounds  an 
Instrument  solemnly  entered  into. 

On  January'  5,  1912,  Johnston  and  Ferris  sued  the  execu- 
tors of  the  estate  of  Woodside  et  al.  (obligees  in  the  bond 
herein  sued  upon),  claiming  ownership  of  a  certain  fund  of 
money  then  in  the  hands  of  one  Hurlburt,  a  disinterested  third 
person  not  a  party  to  that,  or  to  this,  action.  Said  cause 
was  No.  886-A,  files  of  this  court. 

On  the  same  day,  on  an  ex  parte  application  made  by  said 
Johnston  and  Ferris,  a  receiver  was  appointed  to  take  the 
custody  of  said  fuild.  Said  receiver  duly  qualified  and  took 
said  fund  from  the  custody  of  the  said  Hurlburt. 

On  January  24,  1912,  defendants  in  said  suit  No.  886-A 
(obligees  in  the  bond  herein  sued  upon)  moved  the  court 
therein  for  the  discharge  of  the  receiver  on  the  ground  that 
he  had  been  improvidently  appointed.  This  application  was 
denied. 
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On  February  13,  1912,  defendant  in  said  suit" No.  886-A 
made  another  application,  therein  for  the  discharge  of  the 
receiver,  or,  in  the  alternative,  that  the  court  require  plain- 
tiffs in  said  cause  to  furnish  a  bond  "for  any  and  all  damages 
that  will  result  by  reason  of  the  detaining  and  withholding  of 
said  money  in  the  hands  of  the  receiver."  This  application, 
unlike  the  other,  was  based  on  affidavits  alleging  the  insolv- 
ency of  Johnston  and  Ferris,  who  had  procured  the  appoint- 
ment of  the  receiver. 

The  action  of  the  court  in  this  motion  does  not  appear  in 
any  written  order  or  journal  entry  in  the  case.  Biit  there 
can  be  no  doubt  that  the  order  was  granted  substantially  as 
asked  for ;  to  that  effect  was  the  testimony  of  Judge  Winn — 
uncontradicted — and,  irrespective  of  such  testimony,  the  grant- 
ing of  the  order  is  apparent  from  the  recitals  in  the  order 
made  in  said  cause  denying  the  motion  to  discharge  the  re- 
ceiver, which  said  order  is  dated  April  8,  1912,  and  is  as  fol- 
lows: 

"A  motion  having  been  heretofore  filed  herein  by  the  defendants  to 
discharge  the  receiver  and  have  the  money  In  his  hands  paid  over  to 
the  executors  of  the  estate  of  John  W.  Woodslde,  deceased,  or  to  com- 
pel the  plaintiffs  to  give  an  indemnifying  bond  to  indemnify  the  ex- 
ecutors against  any  loss  by  reason  of  the  appointment  of  the  said 
receiver  and  the  tying  up  of  the  funds  in  his  hands. 

"And  the  court  ordered  that  said  bond  be  given,  which  said  bond 
is  filed  herein,  with  C.  W.  Young  as  surety  thereon,  and  the  executors 
having  filed  objections  thereto,  and  the  same  having  been  heard  by 
the  court,  and  said  objections  overFuled,  and  the  bond  being  held  by 
the  court  to  be  good  and  sufficient  bond  for  the  purposes  indicated — 
to  all  of  which  rulings  the  executors  by  their  attorneys  except  and 
said  exception  was  allowed;  the  court  thereupon  overruled  and  de- 
nied the  motion  of  defendant  to  tiischarge  the  receiver  and  cause  him 
to  pay  over  the  money  to  said  executors,  to  which  said  ruling  the 
attorneys  of  said  executors  except,  and  said  exception  was  allowed. 

"Done  in  open  court  this  8th  day  of  April,  1912. 

"Thomas  R.  Lyons,  Judge." 

On  the  30th  day  of  March,  1912,  said  Johnston  and  Ferris, 
for  the  purpose  of  having  retained  the  receiver  heretofore 
appointed  at  their  instance,  on  the  ex  parte  proceeding  afore- 
said, elected  to  perform  the  alternative  mentioned  in  said  or- 
der of  April  8,  1912;  that  is  to  say,  to  meet  the  alternative 
in  said  order  contained,  they  tendered  and  filed  the  bond  sued 
upon  in  this  action.  Thereupon  and  thereby  the  receiver  was 
retained. 
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That  bond  is  as  follows : 

"Know  all  men  by  these  presents,  that  John  Johnston  and  Margaret 
A.  Ferris,  as  principals,  and  C.  W.  Young,  as  surety,  are  held  and 
firmly  bound  to  M.  F.  Howe,  George  D.  Woodslde,  and  B.  A.  Hassel, 
as  executors  of  the  estate  of  John  W.  Woodside,  deceased,  and  George 
D.  Woodside  individually,  the  defendants  herein,  in  the  sum  of  eight 
hundred  ($800)  dollars,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs  and  executors,  firmly  by  these 
presents. 

*'The  condition  of  the  above  obligation  is  such  that  whereas,  the 
above-named  John  Johnston  and  Margaret  A.  Ferris,  as  plaintiffs, 
have  commenced  an  action  against  the  above-named  M.  F.  Howe, 
George  D.  Woodside,  and  B.  A  Hazel,  as  executors  of  the  estate  of 
John  W.  Woodside,  deceased,  and  George  D.  Woodside  individually, 
as  defendants,  in  the  District  Court  for  the  District  of  Alaska,  Divi- 
sion No.  1,  which  said  action  is  now  pending  therein ;  and  whereas, 
one  Guy  McNaughton  was  appointed  as  receiver  in  said  action,  who 
subsequent  to  his  appointment  took  the  oath  as  by  law  required,  and 
as  such  receiver  has  possession  of  ten  thousand  ($10,000)  dollars,  to 
hold  the  same  pending  this  suit: 

"Now,  therefore,  if  such  appointmqpt  of  such  receiver  was  properly 
or  rightfully  made,  or  if  wrongfully  made,  or  without  sufficient 
cause,  the  plaintiffs  shall  pay  to  the  defendants  or  to  such  of  the 
defendants  as  the  court  shall  decree  to  be  entitled  thereto,  the  interest 
at  the  rate  of  8  per  cent,  per  annum,  on  the  money  In  the  hands  of 
the  receiver  during  the  time  that  the  same  was  wrongfully  retained, 
if  the  court  should  decree  that  the  same  was  wrongfully  retained, 
then  this  obligation  to  be  void;  otherwise,  to  be  in  full  force  and 
effect.  John  Johnston.  [Seal.] 

"Margaret  A.  Ferris.     [Seal.] 
"C.  W.  Young.  [Seal.]" 

On  the  8th  day  of  April,  1912,  the  defendants  in  886-A, 
plaintiffs  herein,  had  filed  certain  objections  to  said  bond  as 
not  conforming  to  the  order  of  the  court — that  is  to  say,  said 
defendants,  plaintiffs  herein,  "object  to  the  form  and  recitals 
in  the  indemnifying  bond  filed  herein  between  the  above- 
named  plaintiff,  in  that  the  order  of  the  court  that  was  made 
in  respect  thereto  was  that  said  plaintiffs  were  to  give  a  good 
and  sufficient  bond  herein  providing  for  the  payment  to  these 
defendants,  in  case  these  defendants  should  be  successful  in 
this  suit,  all  costs  and  disbursements  to  be  taxed  herein  and 
interest  on  the  ten  thousand  dollars  ($10,000)  now  in  the 
hands  of  the  receiver  herein,  at  the  rate  of  eight  per  cent. 
(8%)  per  annum  from  the  date  of  the  appointment  of  said 
receiver,  and  that  said  bond  so  offered  and  filed  herein  is 
not  conditioned  as  above  stated,  and  not  as  the  court  order- 
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ed";   but  said  objections  were  overruled,  as  appears  by  said 
order  of  date  April  8,  1912. 

On  the  7th  day  of  August,  1912,  cause  No.  886-A  came 
on  regularly  for  trial  and  terminated  in  a  decree,  adjudging: 

"(1)  That  one  Guy  McNaughton  was  heretofore,  on  appUcatlon  ot 
the  above-named  plaintiffs,  appointed  receiver  herein,  and  by  virtue 
of  said  appointment  has  in  his  possession  the  sum  of  ten  thousand 
dollars  ($10,000),  the  money  and  funds  belonging  to  and  owned  by  the 
estate  of  John  W.  Woodside,  deceased. 

**{2)  That  said  McNaughton  pay  oyer  said  sum  to  Winn  &  Burton, 
attorneys  for  the  above-named  defendants,  for  the  use  and  benefit  of 
said  estate  of  said  Woodside,  deceased,  and  that  the  plaintiffs  herein 
take  nothing  herein  as  against  any  of  said  defendants." 

The  receiver  duly  paid  over  said  money,  without  any  in- 
terest. 

Said  obligees  in  the  bond,  plaintiffs  herein,  then  commenced 
this  action  on  the  bond  to  recover  the  sum  of  four  hundred 
and  sixty-four  dollars  ($464)  being  the  interest  on  the  money 
in  the  hands  of  the  receiver  from  February  13,  1912  (the 
date  when  the  receiver  took  possession  of  the  funds)  until 
August  7,  1912,  when  he  surrendered  the  fund  to  the  said 
defendants  (plaintiffs  herein). 

All  the  defendants  joined  in  an  answer,  admitting  the  exe- 
cution of  the  bond,  but  pleading  that  the  conditions  thereof 
had  not  been  broken. 

At  the  trial  hereof  the  plaintiffs  introduced  all  the  records 
and  files  in  cause  No.  886-A  for  the  purpose  of  showing  there- 
by the  circumstances  under  which  said  bond  was  given  and  the 
object  and  purpose  of  said  bond. 

Winn  &  Burton,  of  Juneau,  for  plaintiff. 
Hellenthal  &  Hellenthal,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  The  gist  of  the  contention  of 
defendants  may  be  summed  up  in  the  following  propositions 
advanced  by  them:  (1)  The  bond  is  void  for  want  of  au- 
thority in  the  court  to  exact  it ;  (2)  even  if  the  bond  be  valid, 
yet  the  conditions  thereof  have  not  been  broken,  in  that  the 
money  was  not  in  fact  "wrongfully  retained,"  and  in  that 
no  court  has  ever  decreed  that  the  money  was  "wrong[fully 
retained." 

As  to  the  first  proposition,  to  wit,  that  the  bond  is  void  for 
want  of  power  in  the  court  to  exact  it,  I  think  it  is  sufficient 
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to  say  that  the  court  has  not  exacted  any  bond.  The  court 
has  simply  said:  "Unless  plaintiff  [in  886-A]  does  give 
a  bond,  the  receiver  will  be  discharged."  The  dioice  is  left 
with  the  plaintiffs  in  that  case.  They  may  or  may  not  give 
a  bond,  as  they  please;  there  is  no  compulsion  about  the 
giving  of  this  bond.  As  well  say  that  a  bond  in  attachment 
is  exacted  because  no  attachment  can  issue  without  a  bond, 
as  to  say  that  this  bond  was  exacted,  because  the  court  said : 
"I  will  discharge  the  receiver  unless  a  bond  be  given." 

The  appointment  and  discharge  of  receivers  are  matters 
within  the  sound  discretion  of  the  court  If  the  court  should 
decide  that  a  sound  discretion  dictates  that  a  receiver  should 
not  be  appointed,  or  that  (having  appointed  a  receiver)  the 
receiver  appointed  will  be  discharged,  unless  the  party  de- 
siring or  opposing  such  action,  as  the  case  may  be,  gives  a 
bond  tOvprotect  the  adverse  party,  the  court's  power  to  grant 
or  withhold  the  action  requested  on  condition  of  the  giving 
of  such  bond  is  not  doubted.  In  cause  886-A  the  receiver 
had  been  appointed  on  an  ex  parte  application  without  any 
showing  either  as  to  the  solvency  or  insolvency  of  the  per- 
sons asking  for  the  appointment,  and  without  any  bond  from 
them  having  been  required ;  but,  after  the  appearance  of  the 
defendants  in  said  cause,  and  on  the  filing  by  them  of  an  affi- 
davit alleging  the  insolvency  of  the  plaintiffs  in  said  action, 
the  court,  in  effect,  decided  to  discharge  the  receiver,  unless 
the  plaintiffs  in  that  action  should  give  a  bond  to  indemnify 
the  defendants  in  that  action.  Plaintiffs  elected  to  give  the 
bond  rather  than  have  the  receiver  discharged ;  they  gave  the 
bond,  and  in  this  way  secured  the  retention  of  the  receiver. 
They  gave  the  bond  for  the  purpose  of  complying  with  the 
conditions  imposed  by  the  court.  That  was  the  object  and 
purpose  of  the  bond.  That  was  what  was  contemplated  by 
the  parties  when  they  filed  and  tendered  the  bond,  and  on 
that  understanding  and  in  that  contemplation  the  court  ap- 
proved the  bond.  It  was  only  by  complying  with  the  terms 
imposed  that  they  secured  favorable  action  by  the  court. 
Having  secured  that  favorable  action  by  the  giving  of  the 
bond,  they  cannot  now  be  allowed  to  repudiate  the  bond. 
They  are  forever  estopped  to  dispute  its  validity.  To  hold 
otherwise  would  be  to  allow  men  to  play  fast  and  loose  with 
their  solemn  obligations,  and  it  would  be  for  the  court  to  aid 
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in  the  discrediting  of  the  very  guaranty  on  which  it  acted, 
and  which  led  it  to  do  that  which  it  otherwise  would  not 
have  done;  and  this,  too,  to  the  prejudice  of  a  suitor  at  its 
tribunal. 

The  bond  was  voluntarily  entered  into,  there  was  a  good 
consideration,  it  was  not  against  a  statute  or  public  policy, 
and  it  must  be  held  to  be  a  good  and  valid  bond.  4  Elliott 
on  Contracts,  §  3503,  and  cases  cited. 

Now,  what  does  the  bond  mean  ?  A  bond  is  nothing  but  a 
contract;  like  any  contract,  it  is  to  be  construed  so  as  to  get 
to  the  meaning  and  intent.  32  Cyc.  p.  730  et  seq.  The  words 
used  must  have  a  reasonable  and  sensible  construction.  The 
meaning  is  not  necessarily  to  be  restricted  to  the  literal  terms 
used,  but  is  to  be  gathered  from  all  the  facts  and  circumstanc- 
es.   The  bond  is  conditioned  that : 

"Tlie  plaintiffs  shall  pay  to  the  defendants  the  Interest  at  the 
rate  of  eight  per  cent.  (8%)  per  annum  on  the  money  in  the  hands  of 
the  receiver  during  the  time  the  same  was  wrongfully  retained,  If  the 
court  should  decree  that  the  same  was  wrongfully  retained." 

The  meaning  of  the  bond  turns  on  the  meaning  of  the  words 
"wrongfully  retained." 

Defendants  herein  contend  that  the  retention  of  the  money 
by  the  receiver  was  not  "wrongful,"  and  that,  as  no  court  had 
decreed  that  the  money  was  "wrongfully  retained,"  therefore 
the  conditions  of  the  bond  have  not  been  broken.  This  is  a 
narrow  construction  of  the  words.  This  is  a  "sticking  in  the 
bark."  This  is  a  construction  of  the  word  "wrongful"  as  if 
its  meaning  was  "unlawful."  The  construction  which  defend- 
ants herein  insist  on  is  consistent  only  with  the  theory  that 
the  bond  was  given  to  protect  against  the  actions  of  the  re- 
ceiver; that  theory  is  untenable,  in  view  of  the  fact  that 
the  receiver  had  already  given  a  bond  for  his  actions,  in  view 
of  the  fact  that  the  bond  is  only  for  interest  on  the  money  in 
the  hands  of  the  receiver,  and  in  further  view  of  the  facts 
and  circumstances  attending  the  giving  of  the  bond  sued  on. 
This  bond  was  not  given  to  protect  against  the  receiver;  the 
receiver's  bond  did  that.  But  it  was  given  to  indemnify  the 
defendants  in  886-A  against  loss  or  damage,  if  it  should  be 
ultimately  decided  that  they  were  entitled  to  the  money.  It 
was  given  in  conformity  with  an  order  (not  directly  appear- 
ing in  the  record,  but)  recited  in  the  order  of  April  8,  1912, 
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"to  indemnify  the  executors  against  any  loss  by  reason  of  the 
appointment  of  said  receiver  and  the  tying  up  of  the  funds  in 
his  hands."  The  word  "wrongful,"  then,  must  be- construed 
as  having  been  used  in  terms  of  the  dictionary,  and  it  must 
be  construed  from  the  viewpoint  of  the  persons  who  should 
be  ultimately  adjudged  to  be  the  owners  of  the  money.  As 
to  them,  that  is  wrongful  which  is  not  rightful.  If  they  were 
entitled  to  the  money,  it  was  not  rightful  that  any  one  should 
deprive  them  of  it  against  their  will.  It  matters  nothing  to 
them  whether  they  are  deprived  of  the  money  by  the  obligors 
in  the  bond,  or  by  a  receiver  appointed  at  the  instance  of  those 
obligors.  So  construing  the  words  "wrongfully  retained" 
(and  that  is  the  just  and  reasonable  construction  of  those 
words  and  the  sense  in  which  the  words  were  used),  it  must 
become  apparent  that  Johnson  and  Ferris,  the  principals  in 
the  bond,  certainly  cannot  escape  liability. 

Nor  is  defendant  Young,  although  a  surety  only,  in  any 
position  to  contend  for  any  other  construction  of  the  words 
"wrongfully  retained." 

Although,  generally  speaking,  the  surety's  contract  is  stric- 
tissimi  juris,  and  cannot  be  extended  by  implication,  yet  the 
rule  is  not  permitted  to  go  so  far  as  to  nullify  on  slight  grounds 
an  instrument  solemnly  entered  into. 

As  said  by  the  Supreme  Court  of  California  in  Sather  Bank- 
ing Co.  V.  Briggs  Co.,  138  Cal.  730,  72  Pac.  354: 

"While  it  is  true  that  a  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract,  yet,  in  interpreting  the  terms  of  a  contract  of 
suretyship,  the  same  rules  are  to  be  observed  as  in  the  case  of  other 
contracts.  Such  construction  does  not  mean  that  words  are  to  be  dis- 
torted out  of  their  natural  meaning,  or  that,  by  implication,  some- 
thing can  be  read  into  the  contract  that  it  will  not  reasonably  bear : 
but  it  means  that  the  contract  shall  be  fairly  construed,  with  a  view 
to  effect  the  object  for  which  it  was  given,  and  to  accomplish  the  pur- 
I)08e  for  which  it  was  designed.  The  old  rule  of  strictlssimi  Juris 
applies  only  to  the  extent  that  no  implication  shall  be  indulged  in  to 
impose  a  burden  not  clearly  inferable  from  the  language  of  the  con- 
tract, but  does  not  apply  so  as  to  hold  that  the  contract  shall  not  be 
reasonably  interpreted  as  other  contracts  are." 

And  in  Hill  v.  American  Surety  Co.,  200  U.  S.  203,  26  Sup. 
Ct.  170(50L.  Ed.  437): 

"And  the  rule  which  permits  a  surety  to  stand  upon  his  strict  legal 
rights,  when  applicable,  does  not  prevent  a  construction  of  the  bond 
with  a  view  to  determining  the  fair  scope  and  meaning  of  the  con- 
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tract  in  the  light  of  the  language  used  and  the  circumstances  sur- 
rounding the  parties." 

For  a  case  somewhat  similar  to  this,  see  ShrefHer  v.  Nadel- 
hoffer,  133  111.  536,  page  553,  25  N.  E.  630,  page  633,  23  Am. 
St.  Rep.  page  633,  where  the  court  says : 

"There  is  no  rule  exclusively  applicable  to  instruments  of  surety- 
ship and  requiring  them  to  be  in  all  cases  Interpreted  with  stringency 
and  critical  acumen  in  favor  of  the  surety  and  against  the  creditor, 
and  all  ambiguities  to  be  resolved  to  the  advantage  of  the  promisor, 
and  every  liability  excluded  from  the  operation  of  the  instrument 
that  can,  by  a  strained  and  refined  construction,  be  deemed  outside  of 
the  agreement  In  guaranties,  letters  of  credit,  and  other  obligations 
of  sureties,  the  terms  used  and  the  language  employed  are  to  have  a 
reasonable  interpretation,  according  to  the  intent  of  the  parties  as  dis- 
closed by  the  instrument,  read  In  the  light  of  the  surrounding  circum- 
stances, and  the  purposes  for  which  it  was  made.  *  *  •  The  sure- 
ty is  not  liable  on  an  implied  engagement,  and  his  obligation  cannot 
be  extended,  by  construction  or  implication,  beyond  the  ♦  ♦  ♦ 
terms  of  the  instrument  by  which  he  has  become  surety ;  but  in  such 
instruments  the  meaning  of  the  written  language  is  to  be  ascertained 
in  the  same  manner  and  by  the  same  rules  as  in  other  instruments, 
and,  when  the  meaning  is  ascertained,  the  effect  must  be  given  to  it." 

See,  also,  review  of  English  and  American  decisions  in 
Locke  V.  McVean,  33  Mich.  473.  See,  also.  Fink  v.  Farmers' 
Bank,  178  Pa.  154,  169,  35  Atl.  636,  637,  56  Am.  St.  Rep. 
746: 

"A  contract  of  suretyship,  though  only  enforced  according  to  its 
terms,  is  nevertheless  nothing  more  than  a  contract,  and,  in  con- 
struing it,  the  actual  intention  of  the  parties  must  prevail." 

Defendants  contend  that  they  are  not  liable  unless  some 
court  decrees  that  the  money  has  been  wrongfully  retained  by 
the  receiver.  It  is  perfectly  obvious  that  a  court,  having  ap- 
pointed a  receiver  and  directed  him  to  retain  the  money,  will 
not  and  cannot  decree  that  the  retention  of  the  money  by  the 
receiver  appointed  by  it  is  wrongful  in  the  sense  that  it  is 
unlawful.  If  it  was  in  contemplation  that  the  court  might 
do  so,  what  would  be  the  sense  in  requiring  an  additional 
bond  for  the  small  interest  on  the  money  in  the  hands  of  the 
receiver,  while  the  large  principal,  ten  thousand  dollars  ($10,- 
000),  goes  without  any  additional  bond?  On  the  other  hand, 
the  principal  of  $10,000  being  secured  to  the  winning  party 
by  the  receiver's  bond,  the  bond  sued  on  was  given  to  secure 
to  said  defendants  (if  they  win)  the  interest,  while  the  prin- 
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cipal  lay  idle  in  the  receiver's  hands,  for  the  reason  that  if 
it  should  be  decreed  that  defendants  are  entitled,  they  would 
have  been  wrongfully  deprived  of  the  use  of  the  money  if  no 
bond  for  the  interest  had  been  required. 

Th?  construction  contended  for  by  defendants  here  can- 
not be  sustained.  Judgment  will  be  for  plaintiffs  against  all 
the  defendants  for  the  interest  on  ten  thousand  dollars  ($10,- 
eOO)  from  the  date  of  the  bond  to  the  present  time. 


McDANlELS  v.  McDANIELS. 

(Third  Division.     Valdez.      AprU  26,  1914.) 

No.  646. 

Divorce  «=»22— Marriage  «=»20(1). 

About  November  15,  1910,  defendant  procured  a  marriage 
license  from  the  authorities  at  Vancouver,  B.  C,  authorizing  the 
plaintiff  and  defendant  to  intermarry.  Plaintiff  was  a  woman 
of  foreign  birth,  unfamiliar  with  the  English  language  and  cus- 
toms. She  was  informed  by  the  defendant  that  said  paper  or 
marriage  license  was  all  the  formality  or  ceremony  necessary  to 
constitute  marriage.  Plaintiff  agreed  with  the  defendant  to  be- 
come his  wife,  and  they  resided  together,  openly  and  notoriously, 
as  husband  and  wife  from  that  time  till  this  suit  was  brought  for 
divorce.  Held,  the  parties  were  married  by  contract  or  common- 
law  marriage,  and  that  the  plaintiff  was  entitled  to  the  divorce 
prayed  for. 

This  is  ap  action  brought  by  the  plamtitt  to  secure  a  di- 
vorce from  defendant  on  the  ground  of  habitual  gross  drunk- 
enness, or  to  annul  the  marriage  contract  claimed  to  have  been 
entered  into  between  plaintiff  and  defendant  on  or  about  No- 
vember 15,  1910,  at  Vancouver,  B.  C. 

Defendant  was  personally  served  with  summons  and  com- 
plaint within  the  jurisdiction  of  this  court,  and,  failing  to 
appear  or  make  any  answer,  is  in  default. 

The  testimony  of  plaintiff  and  her  witnesses  shows  that 
the  plaintiff  has  been  a  bona  fide  resident  of  the  territory  of 
Alaska  for  more  than  two  years  prior  to  the  commencement 
of  this  action ;  that  about  November  IS,  1910,  at  Vancouver, 
B.  C,  defendant  procured  a  marriage  license  from  British 
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Columbia  officials,  authorizing  the  said  defendant,  Harry  E. 
McDaniels,  to  marry  the  plaintiff,  Marie  Lakson;  that  the 
plaintiff  is  a  woman  of  foreign  birth,  and  was  unfamiliar  with 
the  English  language  and  customs,  and  was  informed  by  de- 
fendant that  the  said  paper  or  marriage  license  was  all  the 
formality  or  ceremony  that  was  necessary  to  constitute  their 
marriage,  and  thereupon  plaintiff  and  defendant  entered  into 
the  marriage  relation,  and  until  about  a  year  prior  to  the 
bringing  of  this  action  they  cohabited  together  as  man  and 
wife,  openly  and  notoriously. 

E.  E.  Ritchie,  of  Valdez,  for  plaintiff. 

Guy  B.  Brubaker,  Asst.  Dist.  Atty.,  for  the  United  States. 

BROWN,  District  Judge.  Section  431,  Compiled  Laws  of 
Alaska,  provides: 

''Marriage  Is  a  civil  contract,  which  may  be  entered  into  by  males  of 
the  age  of  twenty-one  years  and  females  of  the  age  of  eighteen  years 
who  are  otherwise  capable." 

In  this  case  the  parties  were  both  of  age  and  there  was  no 
legal  impediment  to  their  entering  into  the  marriage  contract, 
and  in  the  absence  of  any  proof  to  the  contrary  it  must  be 
presumed  that  the  laws  of  British  Columbia,  where  this  mar- 
riage relation  was  entered  into  are  the  same  as  the  laws  of 
this  jurisdiction. 

See,  also,  26  Cyc.  878;  Reaves  v.  Reaves,  15  Okl.  254, 
82  Pac.  495,  2  L.  R.  A.  (N.  S.)  360,  as  follows: 

'an  Meister  v.  Moore,  96  U.  S.  76,  24  L.  Ed.  826,  the  Supreme  Court 
of  the  United  States  makes  use  of  the  following  language:  *The  learn- 
ed judge  of  the  Circuit  Court  instructed  the  jury  that,  if  neither  a 
minister  nor  a  magistrate  was  present  at  the  alleged  marriage  of 
William  A.  Mowry  and  the  daughter  of  the  Indian  Pero,  the  marriage 
was  Invalid  under  the  Michigan  statute,  and  this  instruction  is  now 
alleged  to  have  been  erroneous.  It  certainly  withdrew  from  the  con- 
sideration of  the  jury  all  evidence,  if  any  there  was,  of  informal  mar- 
riage by  contract,  per  verba  de  prjesentl.  That  such  a  contract  con- 
stitutes a  marriage  at  common  law  there  can  be  no  doubt,  in  view  of 
the  adjudication  made  in  this  country  from  its  earliest  settlement  to 
the  present  day.  Marriage  is  everywhere  regarded  as  a  civil  con- 
tract. Statutes  In  many  of  the  states,  it  is  true,  regulate  the  mode  of 
entering  into  the  contract ;  but  they  do  not  confer  the  right.  Hence 
they  are  not  within  the  principle  that,  where  a  statute  creates  a  right 
and  provides  a  remedy  for  its  enforcement,  the  remedy  is  exclusive. 
No  doubt  a  statute  may  take  aw^ay  a  common-law  right;  but  there 
Is  always  a  presumption  that  the  Legislature  has  no  such  Intention, 
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unless  It  be  plainly  expressed.  A  statute  may  declare  that  no  mar- 
riages shall  be  valid,  unless  they  are  solemnized  in  a  prescribed  man- 
ner ;  but  such  an  enactment  is  a  very  different  thing  from  a  law  re- 
quiring all  marriages  to  be  entered  into  in  the  presence  of  a  magis- 
trate or  a  clergyman,  or  that  it  be  preceded  by  a  license,  or  publication 
of  banns,  or  be  attested  by  witnesses.  Such  formal  provisions  may 
be  construed  as  merely  directory,  instead  of  being  treated  as  de- 
structive of  a  common-law  right  to  form  the  marriage  relation  by 
words  of  present  assent.  And  such,  we  think,  has  been  the  rule  gen- 
erally adopted  in  construing  statutes  regulating  marriage.  Whatever 
directions  they  may  give  respecting  its  formation  or  solemnization, 
courts  have  usually  held  a  marriage  good  at  common  law  to  be  good 
notwithstanding  the  statutes,  unless  they  contain  express  words  of 
nullity.  This  is  the  conclusion  reached  by  Mr.  Bishop  after  au  ex- 
amination of  the  authorities.  Bishop,  Marr.  &  Div.  §  283,  and  notes. 
We  do  not  propose  to  examine  in  detail  the  numerous  decisions  chut 
have  been  made  by  the  state  courts.  In  many  of  the  states  enact- 
ments exist  very  similar  to  the  Michigan  statute;  but  their  object 
has  manifestly  been,  not  to  declare  what  shall  be  requisite  to  the 
validity  of  a  marriage,  but  to  provide  a  legitimate  mode  of  solemniz- 
ing it.  They  speak  of  the  celebration  of  its  rite,  rather  than  of  its 
validity,  and  they  address  themselves  principally  to  the  functionaries 
they  authorize  lo  perform  the  ceremony.  In  most  cases  the  leading 
purpose  is  to  secure  a  registration  of  marriages,  and  evidence  by 
which  marriages  may  be  proved;  for  example,  by  certificate  of  a 
clergyman  or  magistrate,  or  by  an  exemplification  of  the  registry.  In 
a  small  number  of  the  states,  it  must  be  admitted,  such  statutes  have 
been  construed  as  denying  validity  to  marriages  not  formed  according 
to  statutory  directions.  Notably  has  this  been  so  in  North  Carolina 
and  in  Tennessee,  where  the  statute  of  North  Carolina  was  in  force. 
But  the  statute  contained  a  provision  declaring  null  and  void  all  mar- 
riages solemnized  as  directed  without  a  license  first  had.  So,  in 
Massachusetts,  it  was  early  decided  that  a  statute  very  like  the 
Michigan  statute  rendered  illegal  a  marriage  which  would  have  been 
good  at  common  law,  but  which  was  not  entered  into  in  the  manner 
directed  by  the  written  law.  Milford  v.  Worcester,  7  Mass.  48.  It 
may  well  be  doubted,  however,  whether  such  is  now  the  law  in  that 
state.  In  Parton  v.  Henry,  1  Gray  [Mass.]  119,  where  the  question 
was  whether  the  marriage  of  a  girl  only  thirteen  years  old,  married 
without  parental  consent,  was  a  valid  Carriage  (the  statute  prohibit- 
ing clergymen  and  magistrates  from  solemnizing  marriages  of  females 
under  eighteen  without  the  consent  of  parent  or  guardian),  the  court 
held  it  good  and  binding,  notwithstanding  the  statute.  In  speaking  of 
the  effect  of  statutes  regulating  marriage,  including  the  Massachusetts 
statute  (which,  as  we  have  said,  contained  all  the  provisions  of  the 
Michigan  one),  the  court  said:  **The  effect  of  these  and  similar  stat- 
utes is  not  to  render  such  marriages,  when  duly  solemnized,  void,  al- 
though the  statute  provisions  have  not  been  complied  with.  They 
are  intended  as  directory  only  on  ministers  and  magistrates,  and  to 
prevent  as  far  as  possible,  by  penalties  on  them,  the  solemnization 
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of  marriages  when  the  prescribed  conditions  and  formalities  have  not 
been  fulfilled.  But,  in  the  absence  of  any  provision  declaring  'nar- 
riages  not  celebrated  in  a  prescribed  manner  or  between  parties  of 
certain  ages  absolutely  void,  it  is  held  that  all  marriages  regularly 
made  according  to  the  common  law  are  valid  and  binding,  though  had 
in  violation  of  the  specific  regulations  imposed  by  statutes."  There 
are  two  or  three  other  states  in  which  decisions  have  been  made  L-ke 
that  in  7  Mass.  48.' 

"In  2  Greenleaf  on  Evidence,  |  460,  the  author  lays  down  this  rule: 
*Though  in  most,  if  not  all,  of  the  United  States  there  are  statutes 
regulating  the  celebration  of  the  marriage  rites,  and  infiictiog  pen- 
alties on  all  who  disobey  the  regulations,  yet  it  is  generally  consid- 
ered that,  in  the  absence  of  any  positive  statute  declaring  ^Jiat  all 
marriages  not  celebrated  in  a  prescribed  manner  shall  be  void,  or 
that  none  but  certain  magistrates  or  ministers  shall  solemnize  a  mai^ 
riage,  any  marriage  regularly  made  according  to  the  common  law, 
without  observing  the  statute  regulations,  would  still  be  a  valid 
marriage.' 

"In  Maryland  v.  Baldwin,  112  U.  S.  494,  5  Sup.  Ot  278,  28  L.  Ed. 
824,  the  court  said:  'As  the  case  must,  for  this  error,  go  back  for  a 
new  trial,  it  is  proper  to  say  that  by  the  law  of  Pennsylvania,  where, 
if  at  all,  the  parties  were  married,  a  marriage  is  a  civil  contract,  and 
may  be  made  per  verba  de  prsesenti ;  that  is,  by  words  in  the  present 
tense,  without  attending  c*eremonies,  religious  or  dvil.  Such  is  also 
the  law  of  many  other  states,  in  the  absence  of  statutory  regulation. « 
It  is  the  doctrine  of  the  common  law.  But  where  no  such  ceremonies 
are  required,  and  no  record  is  made  to  attest  the  marriage,  some 
public  recognition  of  it  is  necessary  as  evidence  of  its  existence.  The 
protection  of  the  parties  and  their  children  and  considerations  of 
public  policy  require  this  public  recognition ;  and  it  may  be  made  in 
any  way  which  can  be  seen  and  known  by  men,  such  as  living  to- 
gether as  man  and  wife,  treating  each  other  and  speaking  of  each 
<other  in  the  presence  of  third  parties  as  being  in  that  relation,  and 
declaring  the  relation  in  documents  executed  by  them  whilst  living 
together,  such  as  deeds,  wills,  and  other  formal  instruments.  From 
such  recognition  the  reputation  will  obtain  of  being  married  among 
friends,  associates,  and  acquaintances,  wkich  is  of  itself  evidence  of 
a  persuasive  character.  Without  it  the  existence  of  the  marriage  will 
always  be  an  uncertainty ;  and  the  charge  of  the  court  should  direct 
the  jury  to  its  necessity,  in  the  absence  of  statutory  regulations  on 
the  subject.  Otherwise,  the  Jury  would  be  without  any  guide  in 
their  deliberations.' 

"In  Mathewson  v.  Phoenix  Iron  Foundry  [O.  C]  20  Fed.  281,  the 
court  said:  *At  common  law,  as  held  in  this  country,  and  until  re- 
cently, it  would  seem,  as  generally  understood  in  England,  persons  of 
suitable  age  might,  by  words  of  present  consent,  contract  a  valid  mar- 
riage without  the  presence  and  Intervention  of  a  minister,  and  without 
any  particular  form  of  solemnization.  A  statute  may,  of  course,  take 
away  this  common-law  right ;  but  this  is  not  to  be  presumed.  The 
right  is  not  conferred  by  statute,  but  exists  independent  of  it,  and 
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therefore  it  is  held  the  rule  does  not  apply  that,  when  a  statute 
directs  a  thing  to  be  done  in  a  particular  way,  it  is  void  if  done  in  any 
other  way.  The  construction  usually  adopted  is  that,  when  the 
statute  regulating  marriage  is  directory  merely,  when  it  does  not  ex- 
pressly forbid  other  marriage  contracts,  a  marriage  per  verba  de 
prsesenti,  or  at  common  law,  is  good.'  To  the  same  effect  are  the 
following  authorities:  2  Greenl.  Ev.  §  460;  Kent,  Com.  61;  Reeve, 
Dom.  Rel.  247;  Bynon  v.  State,  117  Ala.  80,  23  South.  640,  67  Am. 
St.  Rep.  163 ;  Jones  v.  Jones,  28  Ark.  19 ;  Hargroves  v.  Thompson,  31 
Miss.  211 ;  Hynes  v.  McDermott,  91  N.  Y.  451,  43  Am.  R^.  677;  Car- 
michael  v.  Stete,  12  Ohio  St.  553." 

I  am  therefore  of  the  opinion  that  the  acts  testified  to  by 
plaintiff  constitute  a  common-law  marriage  between  plaintiff 
and  defendant,  and,  the  testimony  of  the  plaintiff  and  her 
witnesses  further  showing  that  sufficient  cause  for  divorce  ex- 
isted, to  wit,  habitual  gross  drunkenness,  contracted  since  mar- 
riage and  continuing  for  one  year  prior  to  the  commencement 
of  this  action,  the  plaintiff  is  entitled  to  a  decree  dissolving 
the  bonds  of  matrimony  existing  between  her  and  defendant. 
Findings  and  decree  may  be  prepared  accordingly. 


CONNORS  V.  OLSEN  et  al. 

(Second  Division,    Nome.    May  7,  1914.) 

No.  2520. 

1.  Pabtnebship  ^s»264,  325(2) — Dissoltttion — RECEivEsa 

Where  a  partner  sells  his  interest  in  the  business  to  a  third 
person,  although  such  sale  in  effect  works  a  dissolution  of  the 
firm,  the  remaining  partner  is  not  entitled  to  the  exclusive  use 
and  possession  of  the  property;  and  if  he  excludes  the  pur- 
chaser there,  denying  not  only  his  rights  but  the  rights  of  the 
partner  from  whom  he  purchased,  and  sets  up  an  adverse  title  to 
the  property,  sufQcient  cause  is  shown  for  appointing  a  receiver. 

2.  Pabtnebship  ^s»325(l) — Receivebs— Evidence. 

On  motion  to  vacate  an  order  appointing  a  receiver  for  al- 
leged partnership  property,  all  the  material  allegations  of  the 
bill  were  denied  by  the  answer.  The  affidavits  filed  with  the 
motion  to  vacate  showed  by  a  preponderance  of  the  evidence  that 
the  plaintiff  no  longer  has  any  interest  in  the  property.  The  bur- 
den of  showing  the  existence  of  a  partnership  at  the  time  of  ap- 
plication for  a  receiver  rests  upon  the  plaintiff,  and,  where  the 
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existence  of  the  partnership  is  directly  in  dispute  and  is  denied 
by  the  defendant,  the  court  will  not  appoint  a  receiver  in  limine, 
unless  the  court  is  satisfied  the  funds  are  in  danger  of  loss. 

This  is  a  motion  to  vacate  the  order  in  this  case  appointing 
a  receiver  for  a  protection  of  certain  property  involved  there- 
in, and  it  is  based  on  several  specified  grounds  which  for  the 
purposes  of  the  court's  decision  may  be  reduced  to  three,  to 
which  I  will  address  myself. 

G.  B.  Grigsby,  of  Nome,  and  G.  D.  Schofield,  of  Seattle, 
Wash.,  for  plaintiff. 
O.  D.  Cochran,  of  Nome,  for  defendants. 

TUCKER,  District  Judge.  It  is  contended  first  by  counsel 
for  defendants  that  the  order  was  improvidently  allowed,  or 
that  the  defendants  should  have  had  notice  of  the  motion  for 
the  appointment  of  a  receiver,  or  that  a  rule  to  show  cause 
why  a  receiver  should  riot  be  appointed  should  have  issued. 
I  do  not  think  this  position  tenable;  the  bill  and  affidavits 
filed  therewith  showed  urgency  for  immediate  action  by  the 
court;  the  case  on  the  original  application  for  a  receiver 
did  not  show  that  there  was  a  dispute  concerning  the  title  to 
real  estate  as  is  probably  contemplated  by  section  1585  of  the 
Code,  but  the  alleged  existence  of  a  partnership  and  a  dispute 
over  the  respective  rights  of  the  assignee  of  two  of  the  part- 
ners and  a  third  partner,  and  the  management  of  the  partner- 
ship property  concerning  which  the  third  partner,  who  is  in 
possession  of  the  property,  denied  that  the  assignee  had  any 
right  or  interest  therein  on  the  ground  that  his  assignors  had 
no  right  or  interest  therein  at  the  time  of  the  assignment  or 
sale.    In  High  on  Receivers,  §  526,  p.  349,  it  is  said : 

"Where  a  partner  sells  his  interest  in  the  business  to  a  third  per- 
son, although  such  sale  in  effect  works  a  dissolution  of  the  firm,  the 
remaining  partner  is  not  entitled  to  the  exclusive  use  and  possession 
of  the  property,  and  if  he  excludes  the  purchaser  therein,  denying  not 
pnly  his  rights  but  the  rights  of  the  i)artner  from  whom  he  pur- 
chased, and  sets  up  an  adverse  title  to  the  property,  sufllcient  cause 
is  shown  for  appointing  a  receiver." 

While  the  author  does  not  say  that  notice  was  or  was  not 
given  in  the  case  cited  in  support  of  his  statement  of  the  law, 
the  reading  of  the  previous  portion  of  the  text  generally  with 
respect  to  appointing  receivers  in  partnership  cases  does,  I 
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think,  fully  justify  this  court  in  having  appointed  a  receiver 
in  the  first  instance  upon  the  allegations  of  the  bill  and  the 
affidavits  filed  therewith. 

While,  therefore,  I  think  the  order  appointing  the  receiver 
was  in  accordance  with  the  law  in  the  first  instance,  the  case 
presents  a  very  different  aspect  on  the  motion  to  vacate  the 
order  on  the  ground  that  the  very  existence  of  the  partnership 
is  disputed  and  all  interest  in  same  is  denied  to  the  plaintiff 
by  the  defendants.  In  High  on  Receivers  it  is  stated  that  the 
burden  of  showing  the  existence  of  a  partnership  at  the  time  of 
application  for  a  receiver  rests  upon  the  plaintiff,  and  that 
where  the  existence  of  a  partnership  is  directly  in  dispute  and 
is  denied  by  defendant,  in  an  action  for  an  account,  the  court 
will  not  appoint  a  receiver  in  limine,  etc.    In  30  Cyc.  727 : 

"Accordingly,  a  receiver  will  not  be  appointed  when  the  existence 
of  the  partnership  alleged  in  the  bill  or  petition  is  denied,  unless  the 
court  is  satisfied  that  there  is  a  partnership  or  the  funds  are  in 
danger." 

Governed  by  those  principles  especially  applicable  to  part- 
nership matters,  and  by  the  general  rule  that  while  the  ap- 
pointment of  a  receiver  is  in  the  discretion  of  the  court  but 
that  that  discretion  must  be  exercised  with  great  caution,  I 
am  of  the  opinion  that  upon  the  evidence  before  me  the  mo- 
tion to  vacate  should  be  allowed.  All  the  material  allegationjs 
of  the  bill  are  denied  by  the  answer,  and  the  affidavits  filed 
with  the  bill  are  merely  affirmatory  of  its  allegations.  On  the 
other  hand,  the  affidavits  filed  along  with  the  motion  to  vacate 
show  by  a  preponderance  of  evidence  at  least  that  the  lease 
in  question  expired  in  July,  1913,  some  time  prior  to  the  as- 
signment or  sale  of  the  alleged  two-thirds  interest  in  the  part- 
nership to  the  assignee.  The  affiants  in  the  affidavits  filed  on 
behalf  of  the  defendants  are  composed  of  men  apparently 
familiar  with  the  property  concerning  which  the  lost  lease 
was  drafted,  and  with  the  persons  and  circumstances  more  or 
less  directly  connected  with  said  lease  and  the  alleged  part- 
nership. The  affidavits  are  by  both  interested  and  disinterested 
parties.  They  all  go  powerfully  to  a  denial  of  the  contention 
of  the  plaintiff  and  all  the  material  allegations  of  the  bill. 
They  state  positively  and  circumsftintially  that  the  assignors 
in  the  lease  had  no  interest  in  the  property  in  question,  and 
some  of  them  recite  conversations  had  with  said  assignors 
5A.R.— 8 
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tending  at  least  to  show  that  the  assignors  themselves  had 
abandoned  all  claim  to  the  property  or  interest  therein,  if  they 
ever  had  any.  It  is  also  shown  in  these  affidavits  that  the  con- 
duct of  the  assignors  was  such  as  to  lead  any  reasonable  man 
to  believe  that  they  did  not  consider  themselves  interested 
in  or  as  having  any  rights  to  the  property  for  a  long  time  prior 
to  the  assignment  to  the  plaintiff  in  the  case. 

Upon  the  question  as  to  whether  the  property  is  in  danger 
of  such  loss,  diminution  in  value,  etc.,  as  to  seriously  affect 
the  plaintiff's  rights  upon  a  final  trial  and  determination  of 
the  rights  of  the  parties,  I  am  satisfied  from  the  affidavits 
that  no  such  danger  exists. 

For  these  reasons  I  am  of  opinion  that  the  motion  to  vacate 
the  order  appointing  the  receiver  should  be  allowed,  and  it 
is  so  ordered 


In  re  JOHNSON'S  ESTATE. 

(First  DlFision.    Juneau.    May  15,  1914.) 

No.  1116-A. 

Courts  ^»202(5) — Executobs  and  Administbatobb — ^Pbobatb  Coubts 
—Appeal  and  Ebbob. 

The  statute  of  Alaska  does  not  require  a  notice  of  appeal  to 
bring  to  the  Judge  of  the  district  court  exceptions  and  objections 
made  to  the  allowance  or  rejection  of  claims  against  the  estate  of 
a  decedent ;  but  It  does  not  follow  that  the  appellant  may  dispense 
with  any  notice  of  appeal,  or  may  choose  his  own  time  for  filing 
the  transcript.  The  deficiency  may  be  supplied  by  analogy,  or 
by  the  practice  within  a  reasonable  time,  or  may  be  controlled  by 
the  j-ules  of  court.  The  rule  of  the  district  court  In  division  No. 
1  requires  that  such  appeal  be  taken  within  30  days ;  an  appeal 
not  taken  within  time  dismissed. 

J.  H.  Cobb,  of  Juneau,  for  claimant 

JENNINGS,  District  Judge.  It  appears,  by  an  inspection 
of  the-  record  now  before  the  court,  that  on  the  13th  day  of 
January,  1914,  the  probate  court  for  the  precinct  of  Juneau 
made  an  order  allowing  'the  claim  of  Alexander  Atkinson 
against  the  above-entitled  estate.     Said  order  recites  that  it 

^=5>See  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQ  IC 


IN  BE  Johnson's  estate  115 

is  made  ''after  hearing  the  said  petition  (for  allowance  of  said 
claim)  and  the  proof  adduced  by  said  claimant  in  support  of 
his  said  claim,  and  the  court  being  fully  advised  in  the  prem- 
ises, and  with  respect  to  the  justness  and  validity  of  said 
claim." 

It  also  appears  that  on  the  30th  day  of  January,  1914,  the 
administrator  of  said  estate  excepted  to  the  said  order  *'on 
the  ground  that  said  claim  was  not  proved  by  any  evidence 
except  that  of  the  claimant  himself." 

There  was  no  notice  of  appeal  given,  and  no  other  step 
taken  in  reference  to  said  appeal  until  the  24th  day  of  April, 
1914,  on  which  date  the  said  administrator  caused  to  be  filed 
in  this  court  the  transcript  from  the  said  probate  court.  On 
the  Uth  of  May,  1914,  the  claimant,  Alex.  Atkinson,  moved 
the  court  to  dismiss  the  appeal  of  appellant  herein  for  the 
following  reasons : 

"1.  That  said  appeal  was  not  tak^  within  30  days  after  the  al- 
lowance or  entry  thereof,  as  provided  by  law. 

"2.  That  no  notice  of  appeal  was  served  by  appellant  upon  the  re- 
spondent (adverse  party),  or  his  counsel,  with  proof  of  service  in- 
dorsed thereon,  as  provided  by  law,  and  that  no  notice  of  such  appeal 
was  served  upon  the  said  adverse  party  at  all. 

"3.  That  no  undertaking  for  costs  of  the  appeal  have  been  given 
or  filed  by  said  appellant  as  is  required  by  law. 

"4.  That  the  transcript  in  this  case  had  not  been  filed  in  this  court 
with  the  derk  thereof,  within  20  days  after  the  allowance  of  said 
appeal. 

"5.  That  the  claim  of  respondent  was  allowed  by  the  probate  court 
without  objection  on  the  part  of  appellant,  and  that  such  allowance  is 
the  determination  of  and  final  settlement  of  the  question  as  to  its 
allowance." 

Section  1595  of  the  Compiled  Laws  of  Alaska  1913,  pro- 
vides : 

"The  commissioners  appointed  in  pursuance  of  this  act  and  other 
laws  of  the  United  States  [shall]  have  jurisdiction  within  their  re- 
spective precincts,  subject  to  the  supervision  of  the  district  Judge,  in 
all  testamentary  and  probate  matters." 

That  this  "supervision  of  the  district  judge"  may  in  all  cas- 
es be  exercised  by  appeal,  and  that  the  said  words  mean  "su- 
pervision by  appeal,"  has  been  decided  by  the  district  court  of 
Alaska  in  the  case  of  Decker  v.  Decker,  3  Alaska,  123.  This 
court  is  satisfied  with  that  decision,  although  it  does  not  doubt 
that  the  judge  of  the  district  court  may  sit  as  a  probate  court 
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passing  on  claims  and  summarily  allow  a  claim  which  may 
have  been  rejected  by  the  administrator.  Section  1655,  Com- 
piled Laws  of  Alaska. 

As  the  claim  in  question  was  not  presented  to  the  district 
court  after  having  been  disallowed  by  the  administrator,  this 
court,  if  it  has  jurisdiction  at  all,  must  have  jurisdiction  by 
virtue  of  appeal. 

Section  1772  of  the  Compiled  Laws  provides: 

"There  shall  be  an  appeal  to  the  district  court  of  the  district  of 
Alaska  from  all  orders  of  the  commissioners  exercising  the  Jurisdic- 
tion of  a  court  of  probate." 

Section  1773  of  the  Compiled  Laws  provides: 

"In  the  case  of  decedents,  any  heir,  legatee,  devisee,  creditor,  or 
other  person  interested  in  the  estate  ♦  ♦  ♦  may  file  with  the  com- 
missioner exceptions  to  any  order  of  said  commissioner  ♦♦♦  al- 
lowing or  rejecting  claims.  ♦  ♦  ♦  Upon  the  filing  of  such  excep- 
tion the  commissioner  shall  make  a  transcript  of  all  files,  papers,  and 
evidence  pertaining  to  such  order  or  proceeding  and  forward  the 
same  to  the  clerk  of  the  district  court" 

Section  1774  provides: 

"Upon  the  filing  of  such  exceptions,  the  district  Judge  shall  pro- 
ceed on  due  notice  to  hear  and  determine  the  same  at  such  time  and 
in  such  manner  as  he  shall  prescribe  by  order,  and  for  that  purpose 
may  receive  and  entertain  affidavits  and  depositions  or  hear  oral 
evidence." 

These  are  the  only  provisions  relating  to  the  appeal  from 
the  orders  of  the  United  States  commissioner  acting  as  a  pro- 
bate judge.  It  will  be  observed  that  no  notice  of  appeal  is 
required,  and  that  no  time  is  prescribed  within  which  an  ap- 
peal must  be  taken,  and  no  limit  prescribed  within  which  the 
transcript  shall  be  filed  in  the  appellate  court.  It  does  not 
follow,  however,  that,  because  those  particulars  are  not  pro- 
vided for  by  statute,  the  appellant  may  dispense  with  notice 
of  appeal,  or  may  choose  his  own  time  for  filing  the  tran- 
script. The  deficiency  in  the  mode  of  procedure  appearing 
in  the  statute  may  be  supplied  by  analogy  or  practice  on  the 
rules  of  court  or  other  considerations. 

An  "appeal  allowed  by  an  act  which  does  not  prescribe  the 
time  in  which  the  appeal  should  be  taken  is  covered  by  the 
provisions  of  the  Civil  and  Criminal  Code"  seems  to  be  the 
doctrine  prevailing  in  Kentucky.     Bright  v.  Commonwealth, 
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3  Ky.  Law  Rep.  823;  Decennial  Digest,  §  338,  Title:  "Ex- 
ecutors and  Administrators."  Whether  that  be  the  law  or 
not,  it  would  certainly  seem  that  an  appeal  from  a  decision  of 
a  probate  court  should  be  taken  within  a  reasonable  time; 
for,  as  said  by  the  Supreme  Court  of  California  in  Re  De- 
peaux's  Estate,  1 18  Cal.  page  524,  SO  Pac.  page  683 : 

**The  policy  of  our  law  favors  a  speedy  settlement  of  the  estates  of 
deceased  persons,  and  it  is  in  contravention  of  this  policy  for  the 
appellant  to  allow  more  than  six  months  to  elapse  without  taking  any 
steps  looking  towards  the  determination  of  her  appeal.  By  the  rules 
of  this  court,  an  appellant  is  allowed  40  days  within  which  to  file 
the  transcript  on  appeal  after  the  appeal  is  perfected." 

In  the  case  at  bar,  the  exceptions  to  the  actions  of  the  pro- 
bate judge  were  filed  in  the  probate  court  on  the  30th  of 
January,  so  that,  if  we  consider  that  the  rule  in  civil  and 
criminal  cases  should  apply,  the  appellant  should  have  had  his 
transcript  in  this  court  by  the  20th  of  February.  If  that  analo- 
gy does  not  apply,  but  the  matter  is  to  be  referred  to  the  ques- 
tion of  reasonable  time,  I  do  not  think  that  it  is  reasonable 
to  allow  the  appellant  to  defer  the  filing  of  his  transcript 
until  the  24th  day  of  April.  No  notice  of  appeal  having  been 
given  at  all  and  no  transcript  having  been  filed  for  nearly  60 
days  after  filing  the  exceptions,  and  no  excuse  shown  or 
claimed,  it  may  well  be  held  that  the  matter  has  been  aban- 
doned. The  contention  of  appellant  would  lead  to  this  con- 
clusion: That  after  a  claim  had  been  allowed  by  the  com- 
missioner, as  probate  judge,  all  that  the  administrator  disput- 
ing the  claim  has  to  do  is  to  file  exceptions,  and  that  the  mere 
filing  of  the  exceptions  with  the  probate  judge  preserves  to 
him  the  right  to  have  the  district  court  pass  upon  the  claim 
at  any  time  that  he  may  choose  to  call  the  matter  up,  and 
this,  too,  without  having  given  the  claimant  any  notice  that 
he  is  dissatisfied  with  the  opinion  of  the  probate  court. 

But,  however  that  may  be,  the  rules  of  this  court  provide 
as  follows: 

"Appeals  from  the  commissioner's  court  in  probate  cases  shall  be 
taken  and  allowed  within  thirty  (30)  days  after  the  entry  of  the 
order  or  decree  from  which  the  appeal  is  taken,  and  not  thereafter. 
Upon  the  filing  of  exceptions  and  a  notice  of  appeal,  and  within 
thirty  (30)  days  thereafter,  the  commissioner  shall  transmit  the 
record  in  the  cause  under  the  seal  of  the  probate  court  to  the  clerk 
of  this  court    The  commissioner  may  require  the  appellant  to  pay  the 
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costs  of  such  record,  and  he  shall  not  be  required  to  transmit  the 
record  unless  said  costs  are  paid. 

"Should  the  commissioner  fail  or  neglect  to  transmit  the  record 
within  thirty  (30)  days,  through  no  fault  of  appellant,  the  appellant 
may  by  application  to  the  Judge  or  court,  obtain  an  extension  of 
such,  time  not  to  exceed  ninety  (90)  days." 

Chapter  9,  rule  50,  in  Probate  Cases. 

The  appeal,  if  appeal  it  can  be  called,  will  be  dismissed. 


TURNER  V.  ENSTROM  et  aL 

(Fourth  Division.    Fairbanks.    May  16,  1914.) 

No.  1946. 

1,  Mechanics'  Liens  ^=»137(1) — Mines  and  Minerals. 

While  the  act  of  Ck)ngress  applicable  to  mechanics'  liens  In 
Alaska  requires  that  the  notice  of  the  lien  recorded  shall  con- 
tain the  names  of  the  owners,  or  reputed  owners,  of  the  ground 
upon  which  the  lien  is  claimed,  it  Is  well  established  that  failure 
,  to  include  the  names  of  all  the  owners  does  not  render  tlie  notice 
void,  but  that  it  may  be  enforced  against  the  owners  named,  the 
only  effect  of  the  omission  of  the  name  of  the  omitted  owner  be- 
ing to  exempt  his  interest  from  the  operation  of  the  lien.  The 
omission  of  the  name  of  the  co-owner  from  the  lien  notice  does  not 
render  the  lien  ineffective  as  against  the   other  owners. 

2.  Mechanics'  Liens  ^=»263(1) — Enfoiicemeni>— Parties. 

The  omission  of  the  name  of  a  co-owner  from  the  notice  of  a 
mechanic's  lien  does  not  render  the  lien  void  as  against  the 
other  owners  named.  The  omitted  owner  is  not  a  necessary  party 
to  the  action  to  foreclose  the  lien.  His  interest  in  the  property 
cannot  be  boimd  by  any  Judgment  given  in  the  foreclosure  suit 
from  which  he  was  omitted. 

8.  Mines  and  Minerals  «=»112(2) — ^Mech^nics'  Liens — Improvement 
OF  THE  Property. 

In  Alaska  a  lien  can  be  had  for  labor  performed  upon  a  mine 
only  when  it  tends  to  the  improvement  or  development  of  the 
mine.  Work  done  in  the  course  of  actual  mining  operations,  in- 
volving the  extraction  of  gold,  not  tending  to  the  development  or 
improvement  of  the  mine,  but  rather  to  the  lessening  of  the 
value  by  the  extraction  of  the  gold  therefrom,  is  not  lienable  un- 
der the  law. 

^s^See  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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4.  Mechanics*  Liens  ^fe»78 — Mines  and  Minebaus  ^=»113 — ^Notice 
OF  Nonliability. 

The  owner  of  a  mining  claim  leased  it  to  operators.  The 
operators  worked  the  claim  and  their  employes  filed  liens.  The 
lessor  and  owner  posted  two  notices  of  nonliability  for  the  debts 
of  the  lessees  on  the  property.  The  notices  were  not  kept  con- 
tinuously posted,  and  the  lienors  denied  they  saw  them.  Held, 
if  the  notices  w^ere  actually  posted  in  the  first  place  in  good-faith 
compliance  with  the  statute,  and  within  its  terms,  it  is  not  neces- 
sary to  show  they  were  continuously  maintained. 

This  is  an  action  to  foreclose  laborers*  liens  upon  the  Eva 
Association  placer  mining  claim,  situate  on  Ester  creek,  in 
the  Fairbanks  recording  district,  the  plaintiff  claiming  a  lien 
on  behalf  of  himself  for  labor  performed  in  the  development 
of  this  mining  claim  and  also  as  the  assignee  of  two  other  lien 
claimants. 

The  plaintiff,  in  his  first  cause  of  action,  alleges  that  the 
defendants  Wheeler,  Beegler,  and  Wagner  were,  and  now  are, 
the  owners  and  reputed  owners  of  the  claim,  and  that  the 
labor  was  performed  under  an  agreement  between  the  plain- 
tiff and  defendants  O.  Enstrom  and  L.  Enstrom,  copartners 
under  the  name  of  Enstrom  Bros.,  lessees  of  the  mining  claim ; 
said  lessees  acting  for  themselves  and  as  agents  for  the  own- 
ers in  making  the  agreement. 

Judgment  is  asked  against  all  the  defendants  for  the  amount 
claimed  in  the  lien,  besides  the  sum  of  $15  for  preparing  the 
lien,  $3.30  for  the  recording  thereof,  and  an  attorney's  fee 
of  $350  for  the  prosecution  of  this  action;  and  judgment  is 
also  asked  for  similar  amounts  upon  the  assigned  causes  of 
action. 

The  defendants  Enstrom  Bros,  have  not  resisted  the  ac- 
tion, but  the  defendants  Wheeler,  Beegler,  and  Wagner  have 
denied  any  liability,  upon  the  grounds  that  the  labor  for  which 
liens  are  claimed  was  not  performed  in  the  prospecting,  de- 
velopment, or  improvement  of  the  mining  claim;  that  the 
contract  therefor  was  entered  into  solely  with  the  lessees; 
and,  further,  that  prior  to  the  performance  of  any  labor  upon 
the  mining  claim  these  defendants  caused  to  be  posted  in  con- 
spicuous places  upon  the  mining  claim  notices  denying  any 
liability  for  labor  on  the  part  of  the  owners.  These  defend- 
ants admit  that  they  are  part  owners  of  the  ground,  but  al- 
oe same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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lege  that  one  C.  Wichman  is  also  the  owner  of  an  undivided 
interest  therein,  and  is  a  necessary  party  to  the  action. 

Morton  E.  Stevens,  of  Fairbanks,  for  plaintiff. 
L.  K.  Pratt  &  Son,  of  Fairbanks,  for  defendants. 

FULLER,  District  Judge.  The  liens  are  claimed,  and  this 
action  to  foreclose  them  is  brought,  under  the  provisions  of 
the  Act  of  Congress  of  June  6,  1900,  31  Stat.  534,  c.  786 
(Civil  Code,  §§  262-275;  Comp.  Laws  Alaska  1913,  §§  691- 
704).  While  this  act  requires  that  the  notice  of  lien  recorded 
shall  contain  the  names  of  the  owners,  or  reputed  owners, 
of  the  ground  upon  which  the  lien  is  claimed,  it  is  well  es- 
tablished that  failure  to  include  all  of  the  owners  does  not 
render  the  notice  invalid,  but  that  it  may  be  enforced  against 
the  owners  named ;  the  only  effect  of  the  omission  of  the  name 
of  any  owner  being  to  exempt  his  interest  from  the  operation 
of  the  lien.  The  omission  of  Wichman's  name,  therefore, 
from  the  notices  of  lien,  does  not  render  the  liens  ineffective, 
as  against  the  other  owners,  and  he  is  not  a  necessary  party 
to  this  action,  although,  of  course,  any  interest  he  may  have 
in  the  property  could  not  be  bound  by  any  judgment  given 
herein.    The  law  provides : 

"That  every  contractor,  subcontractor,  architect,  builder,  or  other 
person  havln^c  charge  of  the  construction,  alteration,  or  repair,  In 
whole  or  In  part,  of  any  building  or  other  improvement  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes  of  this 
Code."    Comp.  Laws  1013,  §  091. 

And  under  other  provisions  of  the  act  any  lienable  im- 
provement made  upon  lands  is  held  to  have  been  made  at  the 
instance  of  the  owner,  if  made  with  such  owner's  knowledge, 
and  he  does  not  duly  post  a  notice  disclaiming  liability.  It  is 
under  these  provisions,  evidently,  that  the  plaintiff  alleges  in 
his  complaint  that  his  agreement  of  employment  was  made 
with  Enstrom  Bros,  as  agent  of  the  other  defendants;  and 
proof  that  the  labor  was  performed,  or  improvements  upon 
the  property  were  made,  with  the  knowledge  of  such  owners, 
would  be  sufficient  proof  of  agency  on  the  part  of  Enstrom 
Bros,  to  bind  the  ownefs,  unless  such  owners  are  able  to  con- 
tradict the  effect  of  this  presumption  by  proof  of  giving  no- 
tice of  nonliability,  as  required  by  the  statute.  The  evidence 
sufficiently  established  the  fact  that  labor  was  performed  ta 
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the  amount  alleged  in  the  notices  of  lien  and  in  the  complaint, 
under  an  agreement  with  Enstrom  Bros.,  and  that  during  all 
of  the  time  the  work  was  being  performed  Enstrom  Bros, 
were  the  lessees  of  a  part  of  the  mining  claim  above  mention- 
ed, and  that  the  owners  had  knowledge  of  the  performance 
of  the  work.  All  the  work  performed  by  the  plaintiff  him- 
self was  in  and  about  the  excavation  and  running  of  drifts 
and  crosscuts,  repair  work  about  the  shaft  and  cribbing,  and 
some  cribbing  on  top  of  the  shaft,  timbering  the  tunnels  and 
crosscuts,  putting  in  a  car  station  and  laying  track,  excepting 
some  10  or  12  days,  while  he  was  employed  in  sluicing  dirt 
taken  from  the  tunnels,  and  some  2  weeks  while  general  min- 
ing operations  were  being  carried  on.  All  the  work  per- 
formed by  the  parties  whose  liens  have  been  assigned  to  the 
plaintiff  was  in  connection  with  sinking  a  shaft,  building  boiler 
and  messhouses,  and  running  and  tirnbering  tunnels  and 
crosscuts. 

While  it  has  been  held  that  under  the  act  in  question  labor- 
ers have  a  lien  for  "labor  devoted  to  cleaning  up  and  wash- 
ing the  gold  taken  out  of  the  mine,"  and  that  such  labor 
is  done  upon  a  mine  within  the  meaning  of  this  act  (Cascaden 
v.  Wimbish,  161  Fed.  246,  88  C.  C.  A.  277),  it  is  now  well 
settled  that  under  this  act  a  lien  can  be  had  for  labor  per- 
formed upon  a  mine  only  when  it  tends  to  the  improvement 
or  development  of  the  mine,  and  that  work  done  in  the  course 
of  actual  mining  operations,  involving  the  extraction  of  gold, 
not  tending  to  the  development  or  improvement  of  the  mine, 
but  rather  to  the  lessening  of  its  value  by  the  extraction  of 
gold  therefrom,  is  not  lienable  under  this  law  (Pioneer  Min- 
ing Co.  V.  Delamotte,  185  Fed.  754,  108  C.  C.  A.  90;  Andrews 
V.  Ladd,  188  Fed.  313,  110  C.  C.  A.  291).  While  all  labor 
done  in  sinking  shafts  and  running  tunnels,  preparatory  to 
drifting  and  hoisting,  may,  in  a  sense,  be  considered  as  min- 
ing, yet  the  distinction  seems  to  be  clearly  established  between 
such  work  and  the  work  of  drifting,  hoisting,  and  washing 
bodies  of  pay  dirt  after  the  preliminary  development  work  has 
been  done.  Under  this  view,  the  plaintiff  would  be  entitled 
to  a  lien  for  all  of  the  labor  performed  by  him,  except  that 
done  in  connection  with  the  sluicing  above  ground  for  a  period 
of  about  26  days;  and  the  other  lien  claimants  would  be  en- 
titled to  a  Hen  claim  for  all  labor  performed  by  them.    The 
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evidence  also  showed  that  the  sums  mentioned  in  the  com- 
plaint were  expended  for  preparing  and  filing  the  liens,  and 
that  an  attorney's  fee  of  $750  would  be  reasonable,  -in  view 
of  all  the  circumstances  surrounding  this  case,  should  a  judg- 
ment be  recovered  against  all  the  defendants.  The  defend- 
ants Wheeler,  Beegler,  and  Wagner,  however,  claim  that  they 
are  not  liable,  by  reason  of  having  posted  notices  disclaiming 
any  liability  for  any  labor  contracted  for  by  Enstrom  Bros, 
prior  to  the  commencement  of  any  such  work.  The  pro- 
visions of  the  statute  concerning  this  are  as  follows: 

"Every  building  or  other  improvement  mentioned  in  section  six 
hundred  and  ninety-one,  constructed  upon  any  lands  with  the  knowl- 
edge of  the  owner  or  the  person  having  or  claiming  any  interest  there- 
in, shall  be  held  to  have  been  constructed  at  the  instance  of  such 
owner  or  person  having  or  claiming  any  interest  therein ;  and  the 
Interest  owned  or  claimed  shall  be  subject  to  any  lien  filed  in  ac- 
cordance with  *  *  J  this  Code,  unless  such  owner  or  person  hav- 
ing or  claiming  any  Interest  therein  shall,  within  three  days  after 
he  shaU  have  obtained  knowledge  of  the  construction,  alteration,  or 
repair,  give  notice  that  he  wUl  not  be  responsible  for  the  same,  by 
posting  a  notice  in  writing  to  that  effect  in  some  conspicuous  place 
upon  the  land,  or  upon  the  building  or  other  improvement  situated 
thereon."     Section  GM,  Comp.  Laws  Alaska  1913. 

Wheeler  testified  that  early  in  September,  1912,  he  posted 
notices  which  fully  complied  with  this  section,  on  behalf  of 
himself  and  his  co-owners,  one  some  30  or  40  feet  from  where 
the  working  shaft  subsequently  was  sunk,  and  one  between 
700  and  800  feet  above  there,  on  the  part  of  the  mining  claim 
leased  to  Enstrom  Bros.,  and  some  30  or  40  feet  from  the 
traveled  road.  There  was  also  the  evidence  of  several  others 
to  the  effect  that  they  had  seen  such  notices,  although  there 
was  some  dispute  in  the  evidence  as  to  whether  the  upper 
notice  was  on  the  part  leased  to  Enstrom  Bros,  or  not.  Both 
of  the  Enstrom  brothers  testified  to  the  notice  near  the  work- 
ing shaft,  and  that  it  remained  in  position  until  some  time  in 
the  latter  part  of  October.  The  most  positive  testimony  as 
to  the  date  when  it  was  last  seen  is  that  of  Louis  Enstrom, 
who  says  that  it  was  there  on  October  18th,  and  that  the 
notice  had  disappeared  some  five  or  six  days  later,  when  he 
returned  to  the  premises,  after  having  been  absent  for  that 
time.  The  defendant  Beegler  was  positive  that  he  saw  this 
notice  as  late  as  November,  but  was  unable  to  give  any  rea- 
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son  for  fixing  the  date  as  the  first  part  of  November,  rather 
than  the  latter  part  of  October.  The  lease  from  the  owners 
to  Enstrom  Bros,  was  executed  August  IS,  1912,  and  some 
work  seems  to  have  been  done  by  them  upon  the  claims  in 
the  way  of  clearing  brush,  starting  of  shaft,  and  general 
work  upon  the  surface  of  the  ground,  in  September  and  Oc- 
tober; but  no  laborers  seem  to  have  been  employed  until 
about  November  1st.  Two  of  the  lien  claimants  Whose 
claims  are  involved  in  this  action  began  work  at  that  time, 
while  the  plaintiff  himself  did  not  begin  to  work  upon  the 
claim  until  March  8,  1913.  None  of  these  lien  claimants  ever 
saw  any  notice  of  nonliability,  on  the  part  of  the  owners,  up- 
on the  claim ;  and  there  was  testimony,  also,  of  several  others 
who  were  upon  the  claim,  during  the  time  development  and 
mining  operations  were  carried  on  there,  that  no  notices  were 
to  be  seen  at  any  place  upon  the  claim.  The  statute  requires 
that  an  owner,  in  order  to  relieve  himself  from  liability  un- 
der the  statute,  must,  within  three  days  after  he.  shall  have 
obtained  knowledge  of  the  work,  give  notice- that  he  will  not 
be  responsible  for  the  same,  by  posting  a  notice  in  writing  to 
that  eflfect  in  some  conspicuous  place  upon  the  land,  or  upon 
the  building  or  other  improvement  situated  thereon.  The 
evidence  is  conclusive  that  notices  were  posted  by  the  owners, 
and  I  am  satisfied  that  the  notice  posted  near  the  working 
shaft  was  in  a  "conspicuous  place,"  although  I  do  not  think 
that  the  same  could  be  said  concerning  the  upper  notice,  and 
if  that  were  the  only  notice  that  had  been  posted  upon  the 
ground  it  would  not  have  been  sufficient.  Whether  or  not  it 
was  upon  the  part  of  claim  leased  to  Enstrom  Bros.,  it  was, 
at  any  rate,  at  some  distance  from  a  part  of  the  ground  where 
laborers  usually  went;  and,  although  not  far  from  a  traveled 
road,  it  was  at  a  place  not  likely  to  be  passed  by  laborers  up- 
on the  claim.  It  appears  that  most  of  the  tr^el  along  this 
road  was  to  and  from  the  town  of  Ester,  and  this  notice  was 
placed  some  distance  froni  the  messhouse,  boilerhouse,  and 
shaft,  and  on  the  opposite  side  from  the  town.  The  plain- 
tiff seriously  contends  that  the  mere  posting  of  the  notice  was 
not  sufficient,  but  that,  inasmuch  as  the  purpose  of  such  post- 
ing is  to  give  actual  knowledge  to  persons  performing  labor 
upon  the  ground,  such  notice  must  be  kept  posted  at  all  times. 
The  statute,  however,  does  not  require  this.    The  matter  has 
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been  definitely  passed  upon  by  the  Supreme  Court  of  the  state 
of  Oregon,  in  construing  this  same  section: 

"The  statute  requires  that  the  owner  shall,  within  three  days  after 
he  has  knowledge  of  the  fact  that  alterations  or  repairs  are  being 
made^  give  notice  that  he  will  not  be  responsible  for  the  same  by 
posting  a  notice  in  writing  to  that  effect  In  some  conspicuous  place  on 
the  land  or  building  or  other  improvement  situate  thereon.  Section 
5643,  B.  &  C.  Comp.  The  form  and  subject-matter  of  the  notice  in 
question  are  obviously  sufficient,  but  the  inquiry  is  whether  It  was 
kept  in  place  a  sufficient  length  of  time,  so  that  it  might  be  said  that 
the  owner  gave  notice  of  his  refusal  to  be  responsible  for  the  Im- 
provements. ♦  ♦  ♦  The  statutory  manner  of  giving  notice  Is  by 
posting  a  written  announcement ;  presuming,  no  doubt,  that  when 
once  posted  it  will  remain  a  sufficient  length  of  time  to  Impart  knowl- 
edge to  the  persons  It  Is  intended  to  affect.  The  language  is  not  to 
keep  it  posted,  but  to  give  notice  by  posting,  and  when  once  posted  it 
will  fulfill  the  mandate  of  the  statute.  Of  course,  if  the  notice  were 
torn  down  immediately,  or  very  soon  after,  by  the  one  who  posted  it, 
there  would  be  an  apparent  attempt  to  evade  the  statutory  Injunction, 
and  the  act  would  probably  not  be  accounted  as  giving  notice  by  post- 
ing ;  but,  it  posted  in  good  faith,  with  the  Intent  and  purpose  that 
it  should  remain  as  long  as  a  notice  would  remain  in  a  place  of  that 
nature  under  ordinary  conditions,  It  would  seem  that  the  Intendment 
of  the  statute  had  been  observed  and  the  notice  given."  Marshall  v. 
Cardlnell,  46  Or.  410,  80  Pac,  653. 

As  at  least  one  notice,  in  compliance  with  the  statute,  was 
posted  in  a  conspicuous  place  upon  the  mining  claim  by  the 
owners,  it  seems  that  was  sufficient  to  relieve  them  f i^om  the 
liability  sought  to  be  imposed  upon  them  in  this  action.  As 
to  the  defendants  Wheeler,  Beegler,  and  Wagner,  the  action 
may  be  dismissed,  and  a  decree  entered  against  Enstrom  Bros, 
for  the  amount  of  plaintiff's  claims  for  labor,  preparing  and 
filing  notices  of  liens,  and  costs,  including  an  attorney's  fee 
of  $250. 
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UNITED  STATES  v.  CADZOW  et  aL 

(Fourth  Division.    Fairbanks.    May  16,  1914.) 

No.  1953. 

1.  Indians  «=»10 — ^Public  Lanps. 

The  aboriginal  tribes  of  Alaska  have  a  right  to  occupy  the 
public  lands  of  the  United  States  therein  subject  to  the  'control  of 
both  the  lands  and  the  tribes  by  the  United  States. 

2.  Indians  ^=»6 — Rights  in  Alaska. 

The  uncivilized  native  tribes  of  Alaska  are  wards  of  the  gov- 
ernment ;  the  United  States  has  the  right,  and  it  is  its  duty,  to 
protect  the  property  rights  of  its  Indian  wards. 

3.  Indians  «=»15(1) — Public  I^nds — Trespass. 

The  defendants  purchased  the  improvements  of  an  Indian  re- 
siding on  the  public  lands  and  entered  upon  the  same  and  claimed 
a  right  of  possession  thereof  in  a  suit  brought  by  the  United 
States  to  recover  possession.  Held,  defendant  did  not  acquire 
any  light  whatever  to  the  land  by  his  purchase  from'  the  Indian, 
and  can  be  removed  therefrom  at  the  suit  of  the  United  States 
as  a  trespasser. 

4.  Indians  ^=»10 — Public  Lands — Injunction. 

The  United  States  has  guaranteed  to  the  Indians  in  Alaska 
the  right  to  the  occupancy  and  possession  of  the  lands  occupied 
by  them  when  the  Acts  of  Congress  of  May  17,  1884  (23  Stat.  24. 
c  53),  March  3,  1891  (26  Stat.  1005,  c.  561),  May  14,  1898  (30 
Stat.  412,  c.  299),  and  June  6,  1900  (31  Stat.  330,  c.  786),  were 


The  district  attorney  for  this  division,  under  authority  from, 
and  by  the  direction  of,  the  Attorney  General  of  the  United 
States,  began  this  action  to  enjoin  the  defendants  from  enter- 
ing or  trespassing  upon  a  certain  tract  of  land,  situate  upon 
the  north  bank  of  the  Yukon  river  at  a  place  known  as  Ft. 
Yukon,  alleging,  in  effect,  that  the  tract  in  question  was  pub- 
lic land  of  the  United  States,  and  that  the  St.  Stephen's  Mis- 
sion of  the  Protestant  Episcopal  Church  in  the  United  States 
had  made  application  for  patent  therefor,  which  was  pending 
before  the  land  office,  for  itself  and  for  a  band  of  Indians 
residing  on  this  land ;  that  the  mission  and  the  Indians  resi- 
dent there  were  entitled  to  the  possession  of  the  land,  and  that 
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the  defendants  were  conspiring  together  to  deprive  them  of 
such  possession,  and  were  threatening  to  and  were  about  to, 
enter  into  the  possession  thereof,  to  the  injury  of  the  said 
occupants  and  of  the  United  States. 

The  history  of  the  occupation  of  these  lands,  since  1862 
to  the  present  time,  was  recited  at  some  length  in  the  com- 
plaint, arid  in  affidavits  filed  at  the  same  time,  and  thereupon  a 
preliminary  injunction  was  issued,  restraining  the  defendants 
from  trespassing  or  entering  upon  the  tract  in  question,  and 
directing  them  to  show  cause  at  a  certain  time  why  such  in- 
junction should  not  be  made  permanent.  At  the  return  day 
the  defendants  Horton  and  Moore  appeared,  the  other  de- 
fendants being  in  default,  and  the  preliminary  injunction  was 
continued  until  the  final  hearing.  The  case  was  tried  upon 
the  plaintiff's  complaint  and  the  answer  of  these  two  defend- 
ants, and  evidence  introduced  at  the  trial. 

The  answer  of  these  defendants  denied  generally  most  of 
the  allegations  of  the  complaint,  but  admitted  that  the  tract  of 
land  was  public  land  of  the  United  States,  and  that  they  had 
entered  into  possession  of  a  certain  part  thereof  in  1907,  hav- 
ing at  that  time  purchased  a  cabin  from  an  Indian  resident 
thereon ;  that  they  had  occupied  this  building  since  that  date, 
and  had  inclosed  a  small  tract  of  land  adjacent  thereto,  and 
erected  buildings  thereon,  in  which  they  had  been  and  were 
conducting  a  large  mercantile  business;  that  these  buildings 
were  situate  close  to  the  bank  of  the  river,  and  that  this  bank 
was  peing  washed  away,  and  that  it  would  soon  be  necessary 
for  them  to  remove  their  buildings  further  back  from  the 
river  bank,  or  construct  new  buildings  further  back  from  the 
river,  and  that  it  was  their  purpose  to  construct  other  build- 
ings a  few  hundred  feet  distant  from  their  present  location, 
and  upon  lands  described  in  the  complaint.  They  also  set  up 
as  affirmative  defenses,  first,  that  the  plaintiff  was  estopped 
from  maintaining  the  action,  because  in  the  year  1909  Bishop 
Peter  Trimble  Rowe,  in  charge  of  the  mission  at  that  time, 
disclaimed  any  right  on  behalf  of  the  mission,  and  of  the 
Indians  under  his  charge,  to  the  lands  occupied  by  these  de- 
fendants, and  also  to  the  lands  whereon  they  were  about  to 
construct  other  buildings ;  second,  that  the  buildings  now  oc- 
cupied by  them  were  jeopardized  by  the  washing  away  of  the 
bank  of  the  river,  and  that  it  was  necessary  for  tfiem,  in 
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order  to  protect  their  property,  to  remove  their  store  and 
warehouses  to  the  site  selected  by  them,  and  that  such  site  is 
upon  vacant  and  unappropriated  land  of  the  United  States, 
and  not  in  the  possession  of,  or  claimed  by,  any  natives  of  the 
Indian  village,  or  any  other  person  or  persons;  and,  third, 
that  the  site  so  selected  by  these  defendants,  and  about  to  be 
built  upon,  was  in  close  proximity  to  land  formerly  used  by  the 
United  States  army  and  the  United  States  custom  house,  and 
that  since  1901  such  buildings  had  been  torn  down  and  aban- 
doned, and  the  land  left  unoccupied. 

The  plaintiff  moved  to  strike  from  the  files  the  entire  an- 
swer of  the  defendants,  and  this  motion  was  undecided  at  the 
time  of  the  final  hearing. 

So  far  as  the  denials  contained  in  the  answer  are  concerned, 
they  raise  an  issue;  but  the  so-called  affirmative  defenses 
clearly  set  up  no  matters  constituting  any  defense  to  the  cause 
of  action,  and  are  disregarded. 

The  evidence  was  somewhat  contradictory  in  certain  re- 
spects, but  it  fairly  appears  therefrom  that  upon,  or  close  to, 
the  tract  in  question,  the  Hudson's  Bay  Company  established 
a  trading  post  about  the  year  1862,  and  that  the  Indians  of  the 
surroimding  country  began  to  make  their  headquarters  near 
this  post  soon  thereafter,  and  that  probably  it  had  been  oc- 
cupied to  a  certain  extent  by  the  Indians  prior  thereto ;  that 
about  this  time,  also,  the  Protestant  Episcopal  Church  of  Eng- 
land established  a  mission  there  for  the  benefit  of  the  Indians. 
The  trading  post  was  continued  by  the  Hudson's  Bay  Com- 
pany until  after  the  cession  of  Alaska  to  tbe  United  States  by 
Russia  in  1867,  when  it  was  removed  to  Rampart  House,  in 
Canadian  territory.  In  1896  or  1897  the  Protestant  Episcopal 
Church  in  the  United  States  of  America  took  over  the  mis- 
sion, and  has  maintained  a  mission  there  ever  since,  and  has 
expended  a  considerable  sum  of  money  in  erecting  buildings 
for  a  church,  school,  hospital,  and  general  mission  purposes. 
In  1905  the  application  of  the  Domestic  &  Foreign  Missionary 
Society  of  this  church  for  a  patent  for  the  land  was  filed  in 
the  United  States  land  office  at  Juneau,  and  the  following 
year  the  lands  were  surveyed,  under  the  direction  of  the 
Secretary  of  the  Interior,  but  only  2.91  acres  were  included  in 
the  survey,  although  the  application  was  for  640  acres.  It 
seems,  also,  that  an  application  had  been  made  in  1901,  but 
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no  action  ever  taken  in  the  matter.    Nor  has  final  action  up- 
on this  latter  application  been  taken  by  the  land  office. 

In  1892  a  trading  post  was  established  by  one  Beaumont 
close  to  the  mission  grounds,  and  this  post  has  ever  since  been 
maintained.  About  1896  or  1897  the  North  American  Trans- 
portation &  Trading  Company  established  a  trading  post  not 
far  from  the  Beaumont  post,  and  maintained  it  for  some  years. 
Some  of  its  buildings  were  subsequently  acquired  by  the  mis- 
sion. During  the  winter  of  1896  and  1897  there  was  consider- 
able increase  in  the  population  adjoining  this  place,  by  rea- 
son of  two  boats  being  compelled  to  remain  there  in  winter 
quarters,  and  several  cabins  were  constructed  close  to  the  river 
bank,  and  occupied  by  government  officials  and  other  white 
men ;  but  these  seem  all  to  have  disappeared,  and  the  ground 
whereon  they  stood  to  have  been  washed  into  the  river,  be- 
fore the  commencement  of  this  action.  For  some  time  the 
total  white  population  of  this  vicinity  seems  to  have  been 
from  10  to  15  persons,  and  a  native  population  of  from  150 
to  400  Indians ;  the  white  population  consisting  of  those  con- 
nected with  the  mission  and  government  school,  and  traders, 
augmented  at  times  by  transient  trappers  and  prospectors. 
The  number  of  Indians  residing  there  varied  at  different  times 
during  each  year,  but  a  large  part  of  this  number  had  homes 
here  and  made  the  place  their  headquarters,  being  absent  at 
different  tinies  during  the  year,  following  their  pursuits  of 
hunting,  trapping,  and  fishing.  The  lands  occupied  by  the 
Indians  were  not  altogether  segregated  from  those  occupied  by 
the  whites,  but  generally  it  may  be  said  that  the  buildings  of 
the  white  people  occupied  two  distinct  parts  of  the  tract; 
the  mission  and  trading  site  of  Beaumont  being  at  the  lower 
part,  the  Indian  village  immediately  upstream  from  this,  and 
some  other  buildings  occupied  by  white  people  further  up- 
stream from  the  lands  occupied  by  the  Indians.  A  portion 
of  the  land  between  the  two  different  parts  occupied  by  the 
buildings  of  the  white  people  was  low,  and  occupied  by  In- 
dians only  at  certain  times  during  the  summer,  when  they 
had  tents  thereon  and  used  it  as  a  landing  place  for  their 
boats.  There  was  considerable  evidence  to  the  effect  that  the 
presence  of  the  white  population  had  a  demoralizing  influence 
upon  the  Indians,  and  it  is  contended  on  the  part  of  the  gov- 
ernment that  their  presence  added  considerably  to  the  cost  of 
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enforcing  the  criminal  laws  of  the  district.  It  appeared  that 
a  number  of  the  defendants,  besides  Horton  and  Moore,  had 
either  begun  the  construction  of  buildings,  or  were  about  to 
begin  such  construction,  on  the  lands  claimed  by  the  Indians 
as  a  part  of  their  village,  although  not  actually  occupied  by 
any  Indians.  It  also  appeared  that  most  of  this  ground  had 
been  occupied  by  Indians,  to  a  greater  or  less  extent,  since 
1862,  and  particularly  since*  1897 ;  that  their  cabins  were  sit- 
uated at  irregular  distances  from  each  other,  without  in- 
cisures around  the  cabins  for  the  most  part ;  that  no  streets 
were  regularly  laid  out  across  the  tract,  and  that  a  consider- 
able part  thereof  was  entirely  unoccupied,  but  was  u§ed  more 
or  less  by  the  Indians  going  from  one  cabin  to  another,  and 
to  the  river,  which  was  their  source  of  water  supply,  and  the 
banks  of  which  were  used  as  a  landing  place  for  their  boats, 
and  in  connection  with  their  fishing;  and  that  the  Indians 
had  claimed  the  right  to  the  use  and  occupation  of  this  part 
of  the  tract  at  least  since  about  1898,  and  that  such  right  had 
been  generally  respected  prior  to  the  time  the  defendants  in 
this  action  began  making  preparations  to  construct  buildings 
thereon.  It  did  not  appear  that  any  of  the  defendants  had 
made  any  attempt  to  secure  title  to  any  of  the  land,  under  any 
of  the  laws  of  the  United  States  relating  to  public  lands,  nor 
that  they  asserted  any  rights  other  than  the  assumed  right 
to  occupy  vacant,  unappropriated  public  land  of  the  United 
States. 

J.  J.  Crossley,  U.  S.  Dist.  Atty.,  of  Portland,  Or.,  for  the 
United  States. 

McGowan  &  Clark,  of  Fairbanks,  for  defendants. 

FULLER,  District  Judge.  The  rights  of  the  Indians  gen- 
erally in  the  United  States  to  the  occupancy  of  lands  have 
been  considered  by  various  courts  in  a  number  of  instances, 
and  it  is  generally  conceded  that  the  aboriginal  inhabitants  of' 
the  country  had  the  right  to  such  occupancy,  although  the 
paramount  title  is  vested  in  the  government;  that  such  right 
of  occupancy  is  good  as  against  all  others  except  the  govern- 
ment, but  that  it  is  not  of  a  nature  to  prevent  the  government 
from  dealing  with  the  title  as  it  may  see  fit.  In  an  early  case 
the  nature  and  rights  of  the  title  of  Indians  to  lands  in  the 
United  States  were  exhaustively  considered  by  Chief  Justice 
5  A.R.— 9 
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Marshall,  and  the  following  principle  declared  to  be  unques- 
tioned : 

"That  the  Indian  inhabitants  are  to  be  considered  merely  as  occu- 
pants, to  be  protected,  indeed,  while  In  peace,  in  the  possession  of 
their  lands,  but  to  be  deemed  incapable  of  transferring  the  absolute 
title  to  others.  However  this  restriction  may  be  opposed  to  natural 
right,  and  to  the  usages  of  civilized  nations,  yet,  if  it  be  indispensable 
to  that  system  under  which  the  country  has  been  settled,  and  be 
adapted  to  the  actual  condition  of  the  two  people,  it  may,  i>erhaps, 
be  supported  by  reason,  and  certainly  cannot  be  rejected  by  courts 
of  Justice.  ♦  •  ♦  It  has  never  been  contended  that  the  Indian 
title  amounted  to  nothing.  Their  right  of  possession  has  never 
been  questioned.  The  claim  of  government  extends  to  the  complete 
ultimate  title,  charged  with  this  right  of  possession,  and  to  the  exclu- 
sive power  of  acquiring  that  right."  Johnson  v.  Mcintosh,  8  Wheat. 
543,  5  L.  Ed.  681. 

It  has  also  been  determined  in  numerous  cases  that  the  In- 
dians are  wards  of  the  government,  and  that  it  is  the  duty 
of  the  government  to  protect  them  as  such.  In  a  case  in  the 
Supreme  Court,  decided  October  20,  1913,  in  which  such 
rights  were  considered,  the  court  says : 

"Not  only  does  the  Constitution  expressly  authorize  Ck)ngre8s  to 
regulate  commerce  with  the  Indian  tribes,  but  long-continued  legisla- 
tive and  executive  usage  and  an  unbroken  current  of  Judicial  de- 
cisions have  attributed  to  the  United  States  as  a  superior  and  civU- 
ized  nation  the  power  and  the  duty  of  exercising  a  fostering  care 
and  protection  over  all  dependent  Indian  communities  within  its 
borders,  whether  within  its  original  territory  or  territory  subsequent- 
ly acquired,  and  whether  within  or  without  the  limits  of  a  state. 
As  was  saJd  by  this  court  in  United  States  v.  Kagama,  118  U.  S.  375, 
384,  6  Sup.  Ct.  1109,  30  L.  Ed.  228,  230:  'The  power  of  the  general 
government  over  these  remnants  of  a  race  once  powerful,  now  weak 
and  diminished  in  numbers,  is  necessary  to  their  protection,  as  well 
as  to  the  safety  of  those  among  whom  they  dwell.  It  must  exist  in 
that  government,  because  it  never  existed  anywhere  else,  because  the 
theater  of  its  exercise  is  within  the  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied,  and  because  it  alone  can 
enforce  its  laws  on  all  the  tribes.' "  United  States  v.  Sandoval,  231  U. 
S.  28,  34  Sup.  a.  1,  58  Lt  Ed.  107. 

And  in  the  case  last  cited  it  is  held  that  courts  of  the  United 
States,  rather  than  state  courts,  are  vested  with  jurisdiction 
to  determine  and  protect  the  rights  of  Indians : 

"These  Indian  tribes  are  the  wards  of  the  nation.  They  are  com- 
munities dependent  on  the  United  States;  dependent  largely  for 
their  daily  food ;  dependent  for  their  political  rights.    They  owe  no 
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allegiance  to  the  states,  and  received  from  them  no  protection.  Be- 
cause of  the  local  ill  feeling,  the  people  of  the  states  where  they  are 
found  are  often  their  deadliest  enemies.  From  their  very  weakness 
and  helplessness,  so  largely  due  to  the  course  of  dealing  of  the  federal 
government  with  them  and  the  treaties  in  which  it  has  been  promised, 
there  arises  the  duty  of  protection,  and  with  it  the  power.  This  has 
always  been  recognized  by  the  executive  and  by  Congress,  and  by 
this  court,  whenever  the  question  has  arisen."  United  States  v.  Kag- 
ama,  118  U.  S.  383,  6  Sup.  Ot  1109,  30  L.  Ed.  228. 

The  rights  of  the  Indians,  and  the  duty  of  the  United  States 
to  protect  such  rights,  have  been  considered  also  in  the  fol- 
lowing cases:  Caldwell  v.  Robinson  (C.  C.)  59  Fed.  653; 
Robinson  v.  Caldwell,  67  Fed.  391,  14  C.  C.  A.  448;  Beck 
V.  Floumoy  L.  &  R.  Co.,  65  Fed.  30,  12  C.  C.  A.  497;  United 
States  V.  Boyd  (C.  C.)  68  Fed.  577;  United  States  v.  Floumoy 
L.  &  R.  Co.  (C.  C.)  71  Fed.  576;  Beecher  v.  Wetherby,  95  U. 
S.  517,  24  L.  Ed.  440;  United  States  v.  Winans  (C.  C.)  73 
Fed.  72;  United  States  v.  Boyd,  83  Fed.  547,  27  C.  C.  A.  592; 
Maxey  v.  Wright,  3  Ind.  T.  243,  57  S.  W.  809;  Nagle  v.  U.  S., 
191  Fed.  141,  111  C.  C.  A.  621;  Peters  v.  Malin  (C.  C.)  Ill 
Fed.  250;  McGrath  v.  Valentine,  167  Fed.  477,  93  C.  C.  A. 
109;  Lemmon  v.  U.  S.,  106  Fed.  651,  45  C.  C.  A.  518;  Young 
V.  Goldsteen  (D.  C.)  97  Fed.  303. 

The  status  and  rights  of  Indians  in  Alaska  have  been  fully 
considered  in  an  opinion  delivered  by  Judge  Wickersham  in 
1905,  in  the  case  of  United  States  v.  Berrigan,  2  Alaska,  443, 
and  but  little  need  be  added  to  what  is  therein  said. 

The  treaty  ceding  Alaska  to  the  United  States  provided: 

"That  the  uncivilized  tribes  will  be  subject  to  such  laws  and  regu- 
lations as  the  United  States  may  from  time  to  time  adopt  in  regard 
to  aboriginal  tribes  of  that  country." 

The  following  acts  of  Congress  each  contain  a  provision 
protecting  the  Indians  in  Alaska  in  the  use  and  occupancy  of 
lands  claimed  by  them : 

An  act  to  provide  a  civil  government  for  Alaska,  approved  May 
17,  1884.    23  Stat.  24. 

An  act  to  repeal  timber  culture  laws,  and  for  other  purposes,  ap- 
proved March  3,  1891.    2«  Stat.  1095. 

An  act  extending  homestead  laws  and  providing  for  right  of  way 
for  railroads  in  the  district  of  Alaska,  and  for  other  purposes.  Ap- 
proved May  14,  1898.    30  Stat.  412. 

An  act  making  further  provision  for  a  civil  government  for  Alaska, 
and  for  other  purposes,  approved  June  6,  1900.    31  Stat  330. 
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The  provision,  in  each  of  these  acts  referred  to,  was  de- 
signed to  protect  the  Indians  in  the  occupancy  of  lands  held 
by  them  at  the  time  of  passage  of  the  several  acts;  and  the 
rights  of  missions  to  occupy  public  lands,  and  to  secure  title 
therefor,  are  also  recognized. 

"The  land  not  exceeding  six  hundred  and  forty  acres  at  any  sta- 
tion now  occupied  as  missionary  stations  among  the  Indian  tribes  in 
said  section,  with  the  improvements  thereon  erected  by  or  for  such 
societies,  shall  be  continued  in  the  occupancy  of  the  several  religious 
societies  to  which  said  missionary  stations  respectively  belong  until 
action  by  Congress." 

**A11  tracts, of  land  not  exceeding  640  acres  in  any  one  tract  now 
occupied  as  missionary  stations  in  said  district  of  Alaska,  are  here- 
by excepted  from  the  operation  of  the  last  three  preceding  sections 
of  this  act." 

"The  Indians  or  persons  conducting  schools  or  missions  in  the 
district  shall  not  be  disturbed  in  the  possession  of  any  lands  now 
actually  in  their  use  or  occupation,  and  the  land,  at  any  station  not 
exceeding  six  hundred  and  forty  acres,  now  occupied  as  missionary 
stations  among  the  Indian  tribes  in  the  section,  with  the  improve- 
ments thereon  erected  by  or  for  such  societies,  shall  be  continued  In 
the  occupancy  of  the  several  religious  societies  to  which  the  mission- 
ary stations  respectively  belong,  and  the  Secretary  of  the  Interior  is 
hereby  directed  to  have  such  lands  surveyed  in  compact  form  as  near- 
ly as  practicable  and  patents  issued  for  the  same  to  the  several 
societies  to  which  they  belong;  but  nothing  contained  in  this  act 
shall  be  construed  to  put  in  force  in  the  district  the  general  land 
laws  of  the  United  States." 

Comp.  Laws  Alaska  1913,  pp.  118,  119. 

It  appears  that  no  action  has  ever  been  taken  by  the  De- 
partment of  the  Interior  to  set  apart  any  special  lands  for 
Indian  occupancy  in  Alaska,  under  the  provisions  of  the  sec- 
tion above  quoted,  and,  as  stated  heretofore,  the  application 
of  the  St.  Stephen's*  Mission  for  a  part  of  the  tract  in  contro- 
versy is  still  pending  in  the  land  office. 

In  the  report  of  the  United  States  deputy  surveyor  who 
surveyed  the  mission  tract  at  Ft.  Yukon,  in  explanation  of 
his  action  in  surveying  only  2.91  acres,  instead  of  640  acres, 
as  applied  for  by  the  mission,  he  says : 

"I  questioned  the  Indians  throughout  the  village,  and  they  in  near- 
ly every  Instance  said  they  came  to  Ft.  Yukon  at  the  time  that 
Beaumont  came,  which  was  in  1892.  At  any  rate,  the  Indians  have 
built  houses  over  most  of  the  ground  along  the  water  front  and  claim 
the  land  as  their  own.  ♦  ♦  ♦  For  the  foregoing  reason  the  tract 
was  not  surveyed  as  large  as  was  requested  by  Bishop  Rowe.    To 
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extend  the  lines  would  be  to  encroach  on  lands  claimed  by  natives 
and  others." 

Whether  or  not  the  part  of  the  act  of  June  6,  1900,  above 
quoted,  contemplates  that  patent  should  issue  to  the  religious 
society  to  which  the  missionary  station  belongs,  for  the  entire 
tract,  not  exceeding  one  mile  square,  occupied  by  it  and  by 
the  Indians,  for  the  benefit  jointly  of  the  mission  and  Indians, 
or  whether,  as  interpreted  by  the  surveyor  of  this  tract,  it 
contemplates  that  a  patent  should  issue  to  the  missionary 
society  for  only  such  lands  as  are  actually  occupied  by  it,  and 
the  rights  of  the  Indians  should  be  separately  considered,  and 
the  Department  of  the  Interior  issue  a  patent  to  them  sepa- 
rately, it  is  not  necessary  to  determine.  At  any  rate,  the  gov- 
ernment, by  the  acts  above  mentioned,  has  guaranteed  to  the 
Indians  the  right  to  remain  in  the  occupation  of  the  lands  oc- 
cupied by  them  at  the  time  the  several  acts  were  passed.  There 
is  no  question  but  that  a  considerable  number  of  these  In- 
dians were  in  the  occupation  of  these  lands  at  the  time  of 
the  passage  of  the  act  of  June  6,  1900.  I  am  satisfied  that 
they  reasonably  require  for  their  use  all  the  lands  between 
the  mission  buildings  and  the  store  of  Mclnroy  &  Foster,  and 
extending  from  the  water  front  back  a  distance  of  one-half 
mile. 

Under  the  authority  of  United  States*v.  Berrigan,  supra,  and 
other  cases  cited,  the  defendants  Horton  &  Moore,  by  pur- 
chasing a  cabin  of  an  Indian  occupant,  did  not  acquire  any 
title  whatever  thereto,  and  could  be  removed  therefrom  at 
the  suit  of  the  United  States,  if  such  action  were  deemed  ad- 
visable. 

The  government  does  not  ask  that  any  white  people  now 
occupying  any  part  of  this  tract  be  removed  therefrom,  but 
simply  that  no  further  encroachments  be  allowed;  and  a 
permanent  injunction,  granting  such  relief,  may  be  entered. 
The  United  States  undoubtedly  had  the  right  to  institute  and 
maintain  this  action,  for  the  protection  of  either  the  Indians 
or  the  mission,  or  both.  A  decree  may  be  entered,  enjoining 
the  defendants  from  entering  or  trespassing  upon  the  part 
of  the  lands  last  mentioned,  and  from  interfering  with  the 
Indians  or  the  mission  in  their  occupancy  thereof. 
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LABAY  ▼.  NORTHERN  MINING  <&  TRADING  C?0.  et  aL 

(Second  Dlyision.    Nome.    January  10,  1914.    On  the  Merits,  May 

23,  1914.) 

Na  2499. 

1.  Mechanics*  Liens  ^=s>271(1) — Enforcement— Pleading. 

The  sufficiency  of  the  complaint  in  a  suit  to  foreclose  a  me- 
chanic's lien  must  be  determined  by  the  provisions  of  the  statute 
creating  the  lien,  and  If  there  is  substantial  compliance  there- 
with it  will  be  sufficient 

2.  Mines  and  Mineraxs  ^=s>112(1) — Mechanics'  Liens— Notice. 

Knowledge  that  work  and  labor  is  being  done  on  a  mining 
claim,  for  which  the  laborers,  under  section  694,'  Ck>mp.  Laws 
AJaska  1913,  are  entitled  to  a  lien,  mjay  be  either  positive  or 
implied.  The  implication  of  knowledge  arises  when  the  party 
to  be  charged  is  shown  to  have  had  knowledge  of  such  facts  and 
circumstances  as  would  lead  him  by  the  exercise  of  due  diligence 
to  a  knowledge  of  the  principal  fact.  This  is  the  general  rule 
especially  applicable  to  the  case  here. 

G.  B.  Grigsby,  of  Nome,  and  W.  A.  Gilmore,  of  Seattle, 
Wash.,  for  plaintiff. 

O.  D.  Cochran,  of  Nome,  Ira  D.  Orton,  of  Seattle,  Wash., 
and  G.  J.  Lomen,  of  Nome,  for  defendants. 

TUCKER,  District  Judge.  This  case  is  before  me  on  five 
grounds  of  demurrer  to  the  complaint.  The  first  ground 
is  that  the  words  and  figures  "No.  1  Daniels  Creek  and  Hun- 
ter Beach,"  alleged  in  the  complaint,  is,  in  fact,  the  allegation 
of  two  claims,  and,  as  work  done  on  one  or  a  single  claim  can- 
not create  a  lien  on  another  claim,  that  therefore  the  com- 
plaint is  bad  on  demurrer.  While  this  may  be  a  good  de- 
fense on  the  merits  of  the  case,  and  ground  for  a  motion  to 
dismiss  at  the  trial,  if  it  should  appear  from  the  proof  that 
the  allegation  constitutes  two  claims,  it  is  no  ground  for  sus- 
taining the  demurrer.  The  office  of  a  demurrer  is  to  raise 
issues  of  law  upon  the  facts  stated  in  the  pleading  demurred 
to;  and  it  "admits  the  truth  of  the  facts  that  are  relevant,  and 
well  pleaded,  so  far  as  is  necessary  to  determine  the  question 
raised.  See  Boone,  Code  Pleading,  §  42.  Upon  a  careful 
reading  and  consideration  of  the  complaint  as  a  whole,  I  am 

^s»See  same  topic  A  KEY-NUMBER  In  all  Key-Nnmbered  Digeets  A  Indexes 
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of  opinion  that  the  allegation  above  described  is  the  allegation 
of  only  one,  or  a  single  claim. 

The  next  three  grounds  of  demurrer  are:  (1)  That  the 
complaint  fails  to  segregate  the  amount  of  work  done  under  the 
law  in  force  prior  to  Session  Laws  Alaska  1913,  c.  79,  p.  308, 
and  work  done  thereafter ;  (2)  that  the  complaint  fails  to  seg- 
regate work  done  for  the  purpose  of  mining  purely  and  simply, 
and  work  done  in  development  and  improvement;  (3)  that  the 
complaint  fails  to  segregate  work  done  at  different  periods  of 
time. 

All  of  these  matters  may  and  should  be  considered  at  the 
trial  of  the  case  on  its  merits ;  that  is,  when  the  court  comes 
to  determine  whether  or  not  the  lien  notice  meets  with  the 
essential  requirements  of  the  statute.  That  is  the  important 
question ;  it  is  not  so  much  as  to  what  is  set  forth  in  the  com- 
plaint, but  whether  or  not  the  Hen  notice  has  been  properly 
filed,  and  has  complied  with  the  statute  with  respect  to  its 
particular  requirements.  The  complaint  in  the  case  at  bar 
sets  forth  a  good  cause  of  action,  and  the  particularity  of  its 
allegations  are  sufficient.  Counsel  for  defense  are  urgent  in 
their  contention  that  the  mechanic's  lien  law  should  be  strictly 
construed;  but,  even  though  that  be  the  prevailing  rule,  it 
does  not  refer  so  much  to  the  statements  of  the  complaint  as 
to  the  filing  and  the  particularities  of  the  lien  notice.  There 
is,  however,  much  diversity  of  opinion  in  the  decisions  of  the 
courts  as  to  whether  this  law  should  receive  a  liberal  or  strict 
interpretation. 

''The  safe  rule,"  cited  by  defendants'  counsel,  seems  to  be 
the  prevailing  rule  in  the  state  courts.  20  Am.  &  Eng.  Enc.  of 
Law,  p.  278.  But  it  is  said  in  Davis  v.  Alvord,  94  U.  S.  549, 
24L.  Ed.  283: 

"Whilst  the  statute  giving  Hens  to  mechanics  and  laborers  for 
their  work  and  labor  Is  to  be  liberally  construed,  so  as  to  afford  the 
secnrlty  Intended,  it  cannot  be  too  strongly  impressed  upon  them 
that  they  must  not  only  bring  themselves  by  their  notices,  as  was 
done  in  this  case,  clearly  within  the  provisions  of  the  statute,  but 
they  must  be  prepared,  if  the  priority  of  their  lien  be  disputed,  to 
show  a  compliance  with  those  provisions,  and  to  fix  with  certainty 
the  commencement  and  completion  of  their  work,  in  which  particulars 
the  proof  here  is  wanting." 

It  is  the  notice  of  the  lien  and  its  clear  compliance  with 
the  provisions  of  the  particular  statute  that  is  essential. 
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See,  also,  Mining  Co.  v.  CuUins,  104  U.  S.  176,  26  L.  Ed. 
704;  Springer  Land  Ass'n  v.  Ford,  168  U.  S.  524,  18  Sup.  Ct. 
170,  42  L.  Ed.  562. 

At  page  968,  vol.  3,  of  the  Enc.  of  Pleading  and  Practice, 
there  begins  a  review  of  the  rules  and  principles  which  should 
govern  the  complaint  in  these  mechanic's  lien  cases,  the  gist 
of  which  is  that  the  complaint  in  such  cases  is  subject  to  the 
rules  governing  in  other  actions;  that  the  sufficiency  of  the 
complaint  is  to  be  determined  by  the  statute,  and  if  there  is  a 
substantial  compliance  therewith  it  will  be  sufficient  And 
at  page  973,  Id.,  it  is  said : 

"The  petition  or  complaint  must  set  out  tbe  terms  of  the  contract 
relied  on  to  give  a  Hen,  and  tbe  particularity  or  minuteness  with 
which  this  Is  done  depends  on  the  statutory  provisions  prescribing 
what  the  petition  or  complaint  shall  contain  In  this  behalf." 

It  would  seem  that  in  some  jurisdictions  the  statutes  pre- 
scribe in  what  respect  and  with  what  particularity  the  terms 
of  the  contract  shall  be  set  out,  but  I  do  not  find  any  such  pro- 
vision in  our  statute,  and,  even  though  there  was,  I  can  hardly 
conceive  how  the  contract  which  is  the  basis  of  this  action 
could  have  been  set  out  more  clearly  and  with  more  particu- 
larity. 

The  fifth  and  last  ground  of  demurrer  is  that  it  appears  on 
the  face  of  the  complaint  that  the  work  was  completed  on 
Sunday.    I  see  no  merit  in  this  contention. 

For  these  reasons  the  demurrer  is  overruled. 

On  the  Merits. 

I  am  of  opinion:  First.  That  the  mechanic's  Hen  law  is 
constitutional,  including  the  act  of  1913.  Second.  That  the 
work  and  labor  done,  as  disclosed  by  the  evidence  in  the  case, 
was  of  the  ordinary  class,  and  not  for  the  improvement  or  de- 
velopment of  the  mine  property,  and  therefore  the  plaintiff 
has  no  lien,  except  as  hereinafter  stated.  Third.  That  prior 
to  August  1,  1913,  there  was  no  contract,  express  or  implied, 
of  a  continuous  employment,  and  the  lien  notices  were  not 
filed,  therefore,  within  the  period  required  by  the  statute,  and 
are  therefore  ineffective  as  to  all  work  or  labor  done  prior  to 
such  time.  Fourth.  It  is  contended  by  the  Northern  Mining 
&  Trading  Company  that  it  had  no  knowledge  of  the  work  and 
labor  done  in  the  property  in  controversy,  and  that  the  evi- 
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dence  is  insufficient  to  establish  the  knowledge  required  under 
section  694  of  the  Code.  I  take  a  different  view  of  this  aspect 
of  the  case.  It  may  be  true  that  actual  or  positive  knowledge 
is  not  shown  by  the  evidence  to  have  been  brought  home  to 
the  defendant  company,  but  in  our  view  of  the  law  and  of 
section  694  that  is  not  necessary.  Such  a  construction  of  the 
statute  is  too  narrow.  Knowledge  in  a  legal  sense  may  be 
positive  or  impUed.  The  implication  of  knowledge  arises 
when  the  party  to  be  charged  is  shown  to  have  had  knowl- 
edge of  such  facts  and  circumstances  as  would  lead  him  by 
the  exercise  of  due  diligence  to  a  knowledge  of  the  principle 
fact.  This  is  the  general  rule  especially  applicable  to  the  case 
here. 

In  the  conversations  recited  by  Mr.  K.  Jestor  as  co-owner  of 
the  property  between  himself  and  Mr.  Ferrin,  manager  of  the 
Northern  Mining  Trading  Company,  it  is  at  least  shown  that 
Jestor  contemplated  and  intended  to  work  the  property  and 
engage  labor  thereon.  These  several  conversations  occurred 
on  or  about  the  time  Ferrin  was  leaving  Alaska,  and  on  or 
about  the  time  the  work  and  labor  was  to  be  done,  if  it  had 
not  actually  begun.    . 

In  addition  to  these  conversations,  the  evidence  shows,  or 
tends  most  strongly  to  show,  that  for  all  intents  and  purposes 
Mr.  Sheldon,  Mr.  Orton,  and  Mr.  Thatcher  were  agents  of 
the  defendant  company.  They  knew  of  the  deposits  placed 
to  the  credit  of  the  company  by  Jestor,  and  it  appears  that  two 
of  these  gentlemen  at  least,  one  of  them^the  son-in-law  of 
Mr.  Ferrin,  had  the  right  to  check  on  the  same.  These  trans- 
actions with  the  bank  and  the  implied  agencies  covered  a 
period  of  three  years.  I  am  of  opinion,  therefore,  that  under 
all  the  circumstances  disclosed  by  the  evidence  the  company 
had  legal  knowledge  of  the  work  and  labor  done  by  the  plain- 
tiff and  his  assignee  and  is  bound  thereby.  This  being  so, 
and  as  the  act  of  1^13  provides  for  a  lien  in  such  cases  both 
for  ordinary  and  development  or  improvement  work,  the 
plaintiff  is  entitled  to  judgment  against  the  Northern  Mining 
&  Trading  Company  for  the  sum  of  $580. 

I  am  of  opinion,  of  course,  that  plaintiff  is  entitled  to  per- 
sonal'judgment  against  Jestor  for  the  whole  amount  ascer- 
tained to  be  due. 
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ANDERSON  v.  ANDERSON. 

(First  Division.    Juneau.    May  27,  1914.) 

No.  1105-A. 

DlYOBCS  ^=»91 — ^PlJEADINGS— AlXEGATIONS   OF  RESIDENOB. 

The  plaintiff  brought  suit  for  divorce,  but  did  not  allege  In 
his  complaint  that  he  had  been  an  inhabitant  of  the  district  of 
Alaska  for  two  years  prior  thereto.  On  demurrer,  heldf  the 
nonallegation  of  the  fact  of  such  residence  is  fatal  to  the  Juris- 
diction of  the  court    Demurrer  sustained. 

J.  J.  Reagan,  of  Juneau,  for  plaintiff. 
Grover  C.  Winn,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  This  is  a  suit  commenced 
March  26,  1914,  for  divorce  on  the  ground  of  adultery  com- 
mitted in  the  month  of  December,  1913. 

The  complaint  does  not  allege  that,  at  the  time  of  the  com- 
mencement of  the  action,  plaintiff  had  been  an  inhabitant  of 
the  district  of  Alaska  for  two  years. 

Defendant  demurs  to  the  complaint  on  the  ground  Ihat  the 
same  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  it  is  not  alleged  in  the  complaint  that  the  plaintiff 
is,  and  for  two  years  prior  to  the  commencement  of  this  ac- 
tion was,  a  residept  of  the  district  of  Alaska. 

Section  1301  of  the  Compiled  Laws  of  Alaska  provides  as 
follows : 

"In  an  action  for  the  dissolution  of  the  marriage  contract  the  plain- 
tiff therein  must  be  an  inhabitant  of  the  district  at  the  commencement 
of  the  action  and  for  two  years  prior  thereto,  which  residence  shall 
be  sufladent  to  give  the  court  jurisdiction  without  regard  to  the 
place  where  the  marriage  was  solemnized  of  the  cause  of  action 
arose." 

The  authorities  are  uniform  that,  where  a  certain  length  of 
residence  is-  required  as  a  prerequisite  for  the  granting  of  a 
divorce,  the  nonallegation  of  the  fact  of  such  residence  is  fatal 
to  the  jurisdiction.    In  14  Cyc.  at  page  662,  subd.  4,  it  is  said : 

"The  complaint  should  show  on  the  face  that  the  case  is  within 
the  jurisdiction  of  the  court.    Accordingly,  all  facts  whose  existence  is 

^s»See  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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essential  to  the  exercise  of  jurisdiction  over  the  subject-matter  of 
the  suit  should  he  alleged." 

And  on  page  663,  subd.  C,  it  is  further  said : 

"Where  a  residence  by  complainant  within  the  state  is  required 
for  a  certain  period  of  time  immediately  preceding  the  commence- 
ment of  the  proceedings  for  a  divorce,  ♦  ♦  ♦  the  fact  of  such 
residence  Is  jurisdictional  and  should  be  alleged." 

And  on  the  same  page : 

'    "Residence  as  a  jurisdictional  fact  should  appear  by  direct  and 
unequivocal  averment." 

And  section  593  of  2  Bishop  on  Marriage,  Divorce,  and 
Separation,  first  edition : 

"In  the  greater  number  of  our  states  there  are  statutes  requiring 
the  applicant  to  have  resided  a  given  number  of  years  in  the  state. 
Such  residence,  therefore,  has  become  a  special  fact,  without  which 
there  is  no  jurisdiction,  and  it  must  be  alleged." 

Indeed,  the  court  knows  of  no  exception  to  this  rule,  and 
none  has  been  pointed  out  by  plaintiff's  counsel. 

But  the  court  is  urged  to  hold  that  the  statute  should  be  dis- 
regarded on  account  of  the  fact  that  section  1302  of  the  Com- 
piled Laws  provides  that: 

"In  an  action  for  the  dissolution  of  the  marriage  contract  on  ac- 
count of  adultery,  the  defendant  may  admit  the  adultery  and  show 
in  bar  of  the  action:  *  *  •  Fourth:  That  the  action  has  not 
been  commenced  within  one  year  after  the  discovery  of  the  act  by 
the  plaintiff." 

The  argument  is  that,  if  adultery  be  committed  within  one 
year  after  the  taking  up  by  the  unoffending  spouse  of  a  resi- 
dence in  the  district,  the  said  adultery,  if  discovered  by  the 
unoffending  spouse  within  one  year  after  the  taking  up  of  his 
or  her  residence,  would  not  avail  as  a  cause  of  divorce,  for 
the  reason  that,  if  said  unoffending  spouse  attempted  to  sue 
before  the  completion  of  a  two  years'  residence,  he  or  she 
would  run  counter  to  section  1301,  and,  on  the  other  hand,  if 
he  or  she  waited  for  the  expiration  of  two  years,  as  required 
by  section  1301,  the  plaintiff  would  run  counter  to  the  fourth 
subdivision  of  section  1302,  which  provides  that  the  offending 
spouse  may  admit  the  adultery  and  plead  in  bar  that  the  suit 
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has  not  been  commenced  within  one  year  after  discovery  of 
the  act  by  the  other  spouse. 

If  this  result  should  follow  in  any  case,  it  would  certainly 
be  deplorable,  and  the  court  has  no  doubt  that  a  right-minded 
Legislature  would,  if  appealed  to,  so  change  the  law  as  to 
prevent  the  future  occurrence  of 'such  a  state  of  affairs ;  but 
that  is  a  matter  for  the  Legislature,  and  not  for  the  courts. 

The  court  is  met  by  the  objection  in  limine  that  it  has  no 
jurisdiction  of  this  particular  case  on  account  of  the  failure 
to  allege  the  jurisdictional  fact  of  the  necessary  residence. 
The  statute  is  plain  and  unambiguous,  and  the  court  can  see 
no  room  for  construction.  The  demurrer  is  sustained,  and 
plaintiff  is  given  five  (5)  days  in  which  to  file  an  amended 
complaint  alleging  the  necessary  residence,  if  he  be  so  ad- 
vised, and  if  the  facts  warrant  the  making  of  said  allegation. 


NOBILI  V.  ALASKA  GASTINEAU  MINING  CO. 

(First  Division.    Juneau.    June  1,  1914.) 

No  1109-A. 

Corporations  «=s>668(8) — Foreign  Corporations— Service  op  Pro- 
cess. 

The  service  of  summons  and  complaint  in  this  action  was 
made  by  delivery  of  both  to  one  R.  O.  Hurley,  the  private  secre- 
tary of  Thane,  the  mana^ng  agent  of  the  defendant  corporation, 
and  one  of  the  defendant's  clerks,  and  at  the  time  of  the  service 
in  charge  of  the  general  offices  of  the  defendant  in  Alaska.  The 
defendant. corporation  had  no  president,  or  other  head,  secretary, 
or  cashier  at  that  time  in  Alaska.  Thane  was  the  managing  and 
statutory  agent  for  defendant  residing  in  Alaska.  After  due  and 
diligent  search  the  marshal  was  unable  to  find  Thane,  and  there- 
upon delivered  the  summons  and  complaint  to  Hurley,  at  the 
offices  of  the  defendant.  On  motion  to  quash  the  service,  held, 
the  statute  does  not  prescribe  the  manner  of  service  on  the 
managing  agent,  and  in  the  absence  of  any  such  statute  the 
manner  of  such  service  is  to  be  assimilated  to  the  manner  of 
service  on  an  individual  defendant  who  is  not  found.  The  man- 
ner of  the  service  sustained. 

^s»See  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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This  suit  is  against  the  Alaska  Gastineau  Mining  Company, 
a  foreign  corporation.  Service  of  process  was  made  by  de- 
livering a  duly  certified  copy  of  the  summons  and  complaint 
to  one  R.  C.  Hurley. 

The  corporation  appeared  specially  and  moved  to  quash 
the  service.  The  record  shows  the  following  facts  concern- 
ing the  service: 

(1)  The  defendant  corporation  has  no  president,  or  other 
head,  secretary,  or  cashier  in  the  district. 

(2)  The  defendant  corporation  has  a  managing  agent  in 
the  district,  to  wit,  B.  L.  Thane,  and  said  Thane  is  also  statu- 
tory agent  upon  whom  service  may  be  made.  Said  B.  L. 
Thane  resides  in  the  district. 

(3)  Said  defendant  corporation  has  general  offices  in  the 
district. 

(4)  Said  R.  C.  Hurley  is  the  private  secretary  of  Thane, 
and  is  also  a  clerk  of  the  defendant,  and  at  the  time  of  the 
service  was  in  charge  of  the  general  offices  of  the  defendant. 

(5)  After  due  and  diligent  search,  the  marshal  was  unable 
to  find  Thane,  and  so  he  delivered  the  summons  and  complaint 
to  the  said  Hurley,  at  the  office  of  defendant. 

The  motion  to  quash  is  on  the  ground  that  said  service 
was  not  made  in  accordance  with  section  878,  and  is  based 
on  the  said  returns  and  on  the  affidavit  of  B.  L.  Thane.  Said 
affidavit  of  Thane  does  not  traverse  any  of  the  allegations 
of  the  returns,  but  it  alleges  affirmatively  that  said  Thane  has 
been  a  resident  of  Alaska  for  ten  years  and  that  said  Hurley 
was  not  the  president,  secretary,  cashier,  managing  agent,  or 
other  agent  of  the  defendant. 

The  statute  relating  to  service  of  summons  is  as  follows: 

"Sec.  878.  The  summons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  complaint  prepared  and  certified 
by  the  plaintiff,  his  agrat,  or  attorney,  or  by  the  clerk  of  the  court 
as  follows: 

"First.  If  the  action  be  against  a  private  corporation,  to  the  presi- 
dent or  other  head  of  the  corporation,  secretary,  cashier,  or  manag- 
ing agent,  or.  In  case  none  of  the  officers  of  the  corporation  above 
named  shall  reside  or  have  an  office  in  the  district,  then  to  any 
clerk  or  agent  of  such  corporation  who  may  reside  or  be  found  In 
the  district,  or  If  no  such  officer  be  found,  then  by  leaving  a  copy 
thereof  at  the  residence  or  usual  place  of  abode  of  such  clerk  or 
agent; 
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"Second.  If  against   any   Incorporated   town,   school   district,   op  . 
other  public  corporation  In  the  district,  to  the  clerk  of  such  incor- 
porated town,  school  district,  or  other  public  corporation; 

"Third.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
such  minor  personally,  and  also  to  his  father,  mother,  or  guardian, 
or  if  there  be  none  within  the  district,  then  to  any  person  having  the 
care  or  control  of  such  minor,  or  with  whom  he  resides,  or  In  whose 
service  he  is  employed ;  , 

"Fourth.  If  against  a  person  Judicially  declared  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs,  and  if  a  guardian 
has  been  appointed,  to  such  guardian  and  to  the  defendant  person- 
ally; 

"Fifth.  In  all  cases,  to  the  defendant  personally,  or  if  he  be  not 
found,  to  some  person  of  the  family  above  the  age  of  fourteen  years 
at  the  dwelling  house  or  usual  place  of  abode  of  the  defendant" 

J.  H.  Cobb,  of  Juneau,  for  plaintiff. 
Z.  R.  Cheney,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  In  considering  the  matter  of 
the  service  of  the  summons  here,  it  may  be  conceded,  as  con- 
tended for  by  movant,  that  delivery  of  summons  and  complaint 
may  be  made  upon  a  mere  clerk  of  the  corporation  in  those 
cases  only  where  none  of  the  superior  officers  named  in  the 
statute  is  found  or  resides  or  has  an  office  in  the  district; 
and  we  may  dismiss  from  consideration  any  question  of  the 
delivery  of  the  process  to  the  president,  or  other  head,  secre- 
tary, or  cashier,  because,  by  the  admitted  facts,  there  were  no 
such  officers  of  the  defendant  corporation  in  Alaska;  so  we 
have  to  do  here  with  the  managing  agent  only. 

Section  878  provides:  The  summons  is  to  be  served  by 
delivery  of  copy  (1)  to  the  managing  agent;  (2)  if  the  man- 
aging agent  is  not  found,  and  if  he  does  not  reside  and  does 
not  have  an  office  in  the  district,  then  the  copy  may  be  deliv- 
ered to  a  clerk. 

This  is  to  say  that,  if  either  one  of  the  three  contingencies 
exist,  the  summons  is  not  to  be  delivered  to  a  mere  clerk.  It 
also  implies,  although  it  does  not  expressly  state,  that  if  the 
managing  agent  is  not  found,  but  has  an  office  in  the  district, 
it  may  be  served  upon  him  by  delivery  at  that  office;  other- 
wise, what  will  "residing  or  having  an  office  in  the  district" 
have  to  do  with  the  matter?  Those  words  are  used;  they 
mean  something.  They  cannot  mean  anything,  unless  the 
evident  omission  is  supplied  by  construction. 
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It  will  be  observed  that  subdivisions  first  and  second  of 
section  878,  which  refer  to  service  on  corporations,  do  not 
use  the  word  "personally";  whereas  subdivisions  third  and 
fourth  of  said  section,  referring  to  service  upon  individual 
defendants,  do  use  that  word.  I  think  that  the  nonuse  and 
the  use  of  that  word  "personally"  in  the  said  sections  is  not 
without  significance. 

If  Thane  had  been  sued  and  had  not  been  found,  the  pro- 
cess could  have  been  delivered  "to  some  person  of  the  family 
above  the  age  of  fourteen  years,  at  the  dwelling  house  or  usual 
place  of  abode  of  the  defendant."  He  is  not  sued,  but  he 
stands  for,  and  represents,  the  corporation  which  is  sued,  and, 
so  standing,  there  can  be  no  doubt  that  in  his  absence  the 
summons  can  be  delivered  to  some  person  of  the  family  over 
the  age  of  14  years  at  his  dwelling  house  or  usual  place  of 
abode.  State  Ins.  Co.  v.  Oklahoma,  21  Okl.  823,  97  Pac. 
574. 

Such  service  would  be  effective  as  service  on  the  corpora- 
tion, by  analogy  to  the  provisions  of  the  statute  as  to  service 
on  an  individual  who  cannot  be  found,  because  the  statute 
does  not  prescribe  the  manner  of  service  on  the  managing 
agent,  and  in  the  absence  of  such  statute  the  manner  of  serv- 
ice is  to  be  assimilated  to  the  manner  of  service  on  an  indi- 
vidual defendant  who  is  not  found.  21  Okl.  823,  97  Pac. 
574%  Now,  under  our  statute,  the  analogy  would  be  equally 
applicable  to  cases  where  the  managing  agent  "has  an  office 
within  the  district,"  for  the  language  of  the  statute  is  "re- 
side or  have  an  office  in  the  district."  The  corporation's  resi- 
dence is  at  the  general  offices  of  the  company;  and  for  the 
marshal  to  leave  the  process,  in  Thane's  absence,  at  the  gen- 
eral offices  of  the  company,  with  Thane's  private  secretary, 
who  had  charge  of  those  offices,  may  well  be  held,  by  analogy 
or  assimilation,  to  have  been  service  upon  Thane — ^not  as  an 
individual,  but  as  the  managing  agent  of  the  company.  It 
may  be  said  that  the  analogy  is  not  complete,  because  the  re- 
turn does  not  show  that  Hurley  is  a  member  of  the  family 
above  the  age  of  14  years.  The  private  secretary  of  an  official 
may  well  be  held  to  be  a  member  of  that  official's  official  family, 
and  even  if  the  court  did  not  know  as  a  fact  that  Mr.  Hurley  is 
a  grown  man,  nearer  40  than  14  years  of  age,  it  will  assume, 
in  the  absence  of  a  showing  to  the  contrary,  that  the  private 
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secretary  of  a  managing  agent  of  a  mining  company  left  in 
charge  of  the  office  is,  ex  vi  termini,  over  14  years  of  age. 

The  service  will  be  held  to  be  good;  not,  however,  on  ac- 
count of  the  fact  that  Hurley  is  a  clerk,  but  on  account  of  the 
fact  that,  the  managing  agent  being  not  found,  the  delivery 
is  shown  by  the  record  to  have  been  made  to  a  responsible 
person  at  the  office  of  the  managing  agent,  to  wit,  the  private 
secretary  of  the  managing  agent,  in  charge  of  the  office  of 
said  managing  agent. 

In  the  cases  of  Settlemier  v.  Sullivan,  97  U.  S.  447,  24  L. 
Ed.  1110,  and  of  TruUenger  v.  Todd,  5  Or.  37,  the  defendants 
were  individuals  and  the  cases  decide  9nly  this :  That  substi- 
tuted service  will  not  be  sufficient,  unless  it  be  shown  that 
the  individual  himself  cannot  be  found. 

Those  cases  are  in  reference  to  the  application  of  subdivi- 
sion fifth  of  section  878,  C.  L.,  which  expressly  provides  that 
the  process  must  be  served  upon  the  defendant  personally, 
and  that  it  is  only  when  he  cannot  be  found  that  it  can  be 
served  on  a  member  of  his  family ;  whereas,  the  case  at  bar 
does  not  come  under  that  subdivision  at  all,  but  it  does  come 
under  subdivision  first  of  the  section,  which  contains  no  such 
provisions  as  subdivision  fourth. 

Neither  can  there  be  any  quarrel  with  the  holding  in  the 
case  of  Miller  v.  Norfolk  (C.  C.)  41  Fed.  431,  but  the  statute 
of  West  Virginia  is  not  like  our  first  subdivision  of  section 
878;  nor  with  the  holding  in  Collins  v.  American  (C.  C.)  96 
Fed.  133,  for  the  statute  of  Illinois  likewise  differs  from  ours. 
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JOHNSON  V.  AMERICAN  BANK. 

(Fourth  Dlvlsiou.     Fairbanks.    June  13,  1914.) 

No.  2011. 

1.  Bankruptcy  ^=»163 — Pbefebbnce  to  Bank. 

Prior  to  the  declaration  of  bankruptcy  the  ^bankrupts  deposit- 
ed gold  dust  in  the  defendant  bank,  to  which  they  were  then 
indebted  in  an  equal  or  larger  sum.  The  bank  immediately 
credited  the  amount  on  the  note  of  the  bankrupts  held  by  the 
bank.  On  suit  brought  by  the  trustee  subsequently  appointed  to 
^  recover  the  amount  ol^  the  deposit  as  an  unlawful  preference 
within  four  months,  held,  the  bank  had  a  right  to  set  off  against 
a  debt  due  it  from  the  bankrupts  any  deposit  of  the  bankrupts 
held  by  it  at  the  time  of  bankruptcy,  and  such  set-off  would  not 
amount  to  a  preference,  nor  be  voidable  at  the  election  of  the 
trustee. 

2.  Bankbuptcy     ^=»302(1) — IUccoveby     of     Pbefebenci&— Action- 

Pleading. 

The  trustee  in  bankruptcy  brought  suit  to  recover  an  amount 
deposited  by  the  bankrupts  in  a  bank  within  four  months  prior  to 
the  adjudication  of  bankruptcy  on  the  ground  of  unlawful  pref- 
erence. Held,  the  complaint  must  not  only  allege  that  the  trans- 
fer would  effect  a  preference,  and  that  the  bank  had  knowledge 
of  the  insolvency  of  the  depositors,  but  it  must  also  allege  that 
the  bank  had  knowledge  that  the  transfer  of  the  fund  from  the 
depositors'  account  would  effect  a  preference  forbidden  by  law. 

The  plaintiff,  as  a  trustee  in  bankruptcy,  has  brought  this 
action  against  the  defendant  bank  to  recover  the  sum  of  $3,- 
750.27,  alleged  to  have  been  received  by  the  defendant  as  a 
preferential  payment  within  four  months  of  the  date  of  bank- 
ruptcy. 

As  set  out  in  the  complaint,  the  transaction  /rom  which  the 
claim  arises  grew  out  of  the  delivery  of  gold  dust  to  the  bank  by 
the  bankrupts,  intended  as  a  deposit  in  their  general  bank  ac- 
count, and  the  application  of  an  amount  equal  to  the  ascertain- 
ed value  of  the  gold  dust  by  the  bank  upon  a  note  of  the  bank- 
rupts held  by  it.  The  complaint  also  alleges  that  at  that  time 
the  bankrupts  were  insolvent,  and  indebted  in  a  sum  far  ex- 
ceeding the  value  of  the  firm  assets,  as  well  as  that  of  the  assets 
of  the  individual  members  of  the  firm,  and  that  at  that  time  the 
defendant  well  knew,  or  had  reasonable  cause  to  believe,  that 

^9See  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  DigesU  &  Indexes 
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the  bankrupts  were  insolvent.  It  is  also  alleged  that  on  said 
date,  as  well  as  on  the  date  of  bankruptcy,  the  property  of  the 
bankrupts  was  insufficient  to  pay  their  lawful  indebtedness, 
and  that  the  retention  by  the  defendant  of  said  sum  results  in 
a  payment  to  it  of  a  much  greater  percentage  of  its  indebted- 
ness than  will  be  received  by  any  other  of  the  creditors  of  the 
bankrupts  of  the  same  class. 

Defendant  has  demurred  to  the  complaint,  upon  the  ground 
that  the  plaintiff  has  no  legal  capacity  to  sue,  and  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

T.  A.  Marquam  and  L.  K.  Pratt,  both  of  Fairbanks,  for 
plaintiff. 

McGowan  &  Clark  and  J.  K.  Brown,  all  of  Fairbanks,  for 
defendant. 

FULLER,  District  Judge.  The  first  ground  was  not  serious- 
ly urged,  and  may  be  disregarded. 

The  contention  of  the  defendant  is  that  the  matters  set  out 
in  the  complaint  show  simply  a  set-off  of  a  deposit  by  the  bank 
against  a  debt  due  it,  and  that  such  a  set-off  is  fully  authorized 
under  the  Bankruptcy  Act,  and  does  not  amount  to  a  prefer- 
ence, and  gives  a  trustee  in  'bankruptcy  no  right  to  maintain  this 
action. 

Undoubtedly,  under  section  68a,  Act  July  1,  1898,  c.  541  (30 
Stat.  565,  c.  541  [U.  S.  Comp.  St.  1916,  §  9652]),  the  bank 
had  a  right  to  set  off  against  a  debt  due  it  from  the  bankrupts 
any  deposit  of  the  bankrupts  held  by  it  at  the  time  of  the  bank- 
ruptcy, and  such  set-off  would  not  amount  to  a  preference,  nor 
be  voidable  at  the  election  of  the  trustee.  Collier  on  Bank- 
ruptcy (9th  Ed.)  976;  New  York  County  Bank  v.  Massey,  192 
U.  S.  138,  24  Sup.  Ct.  199, 48  L.  Ed.  380;  Studley  v.  Boylston 
New  York  Bank,  229  U.  S.  523. 

The  plaintiff,  however,  contends  that  the  facts  alleged  show 
that  there  never  was  any  deposit  received  as  a  deposit  by  the  de- 
fendant, but  that,  after  ascertaining  the  value  of  the  gold  dust 
delivered  to  it  by  the  bankrupts,  it  immediately  applied  the 
amount  thereof  as  a  payment  upon  a  pre-existing  debt ;  that  it 
was  not  a  transaction  in  the  ordinary  course  of  banking  busi- 
ness, wherein  a  deposit  was  received  and  held  by  the  bank 
subject  to  the  check  of  the  depositor,  but  was  only  a  payment  on 
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a  pre-existing  debt,  while  the  payor  was  insolvent,  and  such  in- 
solvent condition  was  fully  known  to  the  payee ;  and  that  such 
payment  was  a  transfer  then  operating  as  a  preference. 

The  payments  which  were  held  proper  as  set-offs,  in  the  two 
cases  above  cited,  were  made  when  the  banks  receiving  the 
same  did  not  know  that  the  depositors  were  insolvent,  or  had 
reasonable  cause  to  believe  that  insolvency  existed;  and  the 
language  of  the  court  seems  to  limit  right  of  set-off  strictly  to 
such  a  state  of  facts  as  was  therein  found  to  exist. 

In  the  case  of  Lowell  v.  International  Trust  Company,  158 
Fed.  781,  86  C.  C.  A.  137,  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  affirmed  a  judgment  of  the  District  Court,  where- 
in a  verdict  had  been  directed  against  the  trustee  in  bankruptcy 
upon  his  offer  of  proof  of  a  state  of  facts  similar  to  those  set 
out  in  the  complaint  herein,  except  that  a  deposit  entry  was  ac- 
tually made  by  the  bank  before  making  the  set-off.  Payment 
of  the  amount  of  the,  deposit  was  credited  upon  the  bankrupt's 
note  on  the  same  day  deposit  was  made,  and  prior  to  such  in- 
dorsement the  bank  had  refused  to  honor  checks  drawn  that 
same  day  upon  the  account.  The  court  held  that  such  action 
by  the  bank  was  authorized,  under  the  authority  of  New  York 
County  Bank  v.  Massey,  supra,  and  in  Re  George  M.  Hill  Co., 
130  Fed.  315,  64  C.  C.  A.  561,  66  L.  R.  A.  68,  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  upon  a  somewhat  similar 
state  of  facts,  held  that  the  application  of  a  deposit  in  part  pay- 
ment of  a  note  was  a  proper  set-off. 

It  would  seem,  however,  that  the  language  used  by  the  Su- 
preme Court  in  New  York  County  Bank  v.  Ma$sey,  supra,  and 
Mechanics  &  Metals  National  Bank  v.  Ernst,  231  U.  S.  60,  34  S. 
Ct.  22,  58  L.  Ed.  121,  would  forbid  the  extension  of  the  right 
of  set-off  to  a  case  where  a  sum  is  received  by  a  bank,  and 
immediately  applied  in  payment  of  the  would-be  depositor's 
debt,  and  never  carried  into  his  general  deposit  account. 

Of  course,  a  court  should  look  to  the  substance  rather  than 
the  form  of  the  transaction,  and  if  the  bank  had  the  right  to  ap- 
ply the  sum  received  as  a  payment  upon  a  note  held  by  it,  it 
would  make  little  difference,  in  effect,  whether  the  form  of  first 
entering  the  amount  as  a  deposit,  and  then  crediting  such 
amount  upon  the  note,  and  then  deducting  it  from  the  deposit 
account,  was  gone  through  with,  or  whether  a  single  entry  was 
made  crediting  upon  the  note  the  amount  received.    What  was 
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done,  however,  might  have  some  weight  as  evidence  in  de- 
termining what  was  the  actual  result  of  the  transaction. 
Section  60a  of  the  Bankruptcy  Act  provides : 

"That  a  person  shall  be  deemed  to  have  given  a  preference  If,  be- 
ing insolvent,  he  has  ♦  ♦  ♦  made  a  transfer  of  any  of  his  pit)p- 
erty,  and  the  effect  of  the  ♦  ♦  ♦  transfer  wiU  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class." 

A  payment  of  money  is  a  transfer  of  property  under  this 
section.  Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  438,  21 
Sup.  Ct.  906, 45  L.  Ed.  1171. 

The  facts  set  out  in  the  complaint  seem  to  show  sufficiently 
a  transfer  of  property  by  the  bankrupts  within  four  months  of 
their  bankruptcy,  and  while  insolvent,  and  that  the  effect  of 
the  transfer  is  a  preference.  Section  60b,  however,  states  an- 
other condition  which  must  exist  before  the  trustee  has  a  right 
to  recover  money  so  paid,  and  that  is : 

"That  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  then  have  reasonable  cause  to  believe 
that  the  enforcement  of  such  Judgment  or  transfer  would  effect  a 
preference." 

It  is  not  sufficient  that  the  transferee  knew  that  the  transfer- 
ror was  insolvent,  but  he  must  also  know,  or  have  reasonable 
cause  to  believe,  that  the  transfer  would  effect  a  preference. 

The  complaint  in  this  case  alleges  that  the  transfer  would 
effect  a  preference,  and  that  the  transferee  had  knowledge  of 
the  insolvency  of  the  transferrors,  but  it  does  not  allege  that  the 
defendant  had  knowledge  that  the  transfer  would  effect  a  pref- 
erence, or  had  reasonable  cause  to  believe  that  it  would.  It 
may  be  that  the  facts  stated  in  the  complaint,  if  proved  upon 
the  trial,  would  be  such  as  to  warrant  the  court  or  a  jury  in 
drawing  the  inference  that  such  knowledge  existed  on  the 
defendant's  part,  but  such  inference  does  not  necessarily  re- 
sult therefrom.  One  of  the  ultimate  facts  which  the  plaintiff 
must  prove  upon  the  trial,  before  he  can  recover,  is  that  the 
defendant,  at  the  time  of  the  transfer  of  property  by  the  bank- 
rupts, thenrfiad  reasonable  cause  to  believe  that  the  transfer 
would  effect  a  preference,  and  I  do  not  find  any  sufficient  alle- 
gation to  this  effect  in  the  complaint.  For  this  reason,  the  de- 
murrer is  sustained,  with  leave  to.  plaintiff  to  amend  his  com- 
plaint 


Digitized  by  VjOOQ  IC 


WOOLDRIDGE  V.  WILLIAMS  149 

WOOLDRIDGE  v.  WILLIAMS  et  aL 

(Fourth  Division.    Fairbanks.    June  13,  1914.) 

No.  1916. 

1.  Bankbuptcy  ^=»161(1) — ^Peeference  to  Wife— Time  of  Giving. 

The  husband  executed  a  deed  and  a  bill  of  sale  as  a  chattel 
mortgage  to  his  wife  on  February  3,  1912,  in  consideration  of 
money  advanced  from  her  separate  estate.  The  wife  forwarded 
the  instruments  to  an  agent  in  E^irbanks,  with  instructions  to 
have  them  recorded.  Before  they  were  filed  for  record  the  hus- 
band telephoned  to  the  wife's  agent  to  withhold  them  from  rec- 
ord, which  was  done  without  the  wife's  knowledge.  In  August 
the  wife  first  learned  the  instruments  had  not  been  recorded,  and 
immediately  caused  them  to  be  filed  for  record,  and  they  were 
recorded  on  August  7,  1912.  On  October  28,  1912,  the  husband 
was  declared  a  bankrupt  and  a  trustee  for  his  estate  appointed, 
who  brought  this  suit  to  vacate  the  conveyances  to  the  wife  as 
an  alleged  preference  within  four  months  of  the  declaration  of 
bankruptcy.  Held,  as  between  the  parties,  the  deed  and  bill  of 
sale  as  a  chattel  mortgage  were  valid  without  record,  and  their 
record  at  any  time  prior  to  the  declaration  of  bankruptcy  con- 
veyed title  to  the  wife,  and  did  not  constitute  an  unlawful  pref- 
erence to  her. 

2.  Bankruptcy  ^=»151 — Title  of  TBUSTEas. 

A  trustee  in  bankruptcy  does  not  stand  in  the  position  of  a 
subsequent  innocent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly  recorded,  but  under 
Act  July  1,  1898,  c.  541,  §  70,  30  Stat  565  (U.  S.  Comp.  St.  1916,  § 
9654),  he  is  vested  with  the  title  of  the  bankrupt  to  all  property 
possessed  by  him  at  the  date  of  the  adjudication  which,  is  not  ex- 
empt, and  in  addition,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  he  is  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  judgment  creditor  holding  an  execu- 
tion duly  returned  unsatisfied. 

8.  Deeds  ^=»82 — Record— Necessity  as   Between  Original  Par- 
ties. 

Under  the  statutes  in  force  in  Alaska  conveyances  of  real 
property  may  be  recorded,  but  a  record  is  not  required  for  all 
purposes.  As  between  the  parties  themselves  a  conveyance  is 
good  without  record.  • 

The  plaintiff,  as  trustee  in  bankruptcy  of  E.  A.  Williams, 
brought  this  action  against  Dora  Williams  and  H.  L.  Law- 
son,  her  son,  to  set  aside  a  certain  deed  and  bill  of  sale,  dated 
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February  3,  1912,  and  recorded  August  7,  1912,  conveying 
all  the  real  and  personal  property  of  the  bankrupt  to  said 
Dora  Williams.  The  complaint  alleges  that  the  instruments 
were  "made  and  executed"  February  3,  1912,  but  that  there 
was  no  delivery  thereof  then,  nor  at  any  subsequent  time,  but 
that  on  August  7,  1912,  the  defendant  Dora  Williams  surrep- 
titiously obtained  possession  thereof,  and  caused  the  same  to 
be  recorded  within  four  months  of  the  adjudication  of  bank- 
ruptcy ;  that  there  was  no  consideration  for  either  the  deed  or 
bill  of  sale,  and  no  delivery  of  any  property  thereunder,  but 
that  the  bankrupt  remained  in  possession  of  the  property  until 
about  August  10,  1912,  when  the  defendants  wrongfully  took 
possession,  which  possession  they  have  ever  since  maintained 
against  the  bankrupt  and  his  trustee  in  bankruptcy;  that  the 
defendant  Dora  Williams  claims  to  hold  these  instruments 
as  security  for  an  alleged  claim  against  the  bankrupt  of  $23,- 
688.60,  but  that  such  claim  is  false  and  unfounded;  that  on 
August  7,  1912,  and  at  the  time  when  Dora  Williams  took  pos- 
session of  said  property,  E.  A.  Williams  was  insolvent,  which 
was  well  known  to  the  said  defendants,  and  that,  if  the  defend- 
ants are  allowed  to  hold  said  property  under  said  instruments, 
they  will  thereby  secure  a  preference  over  other  creditors  of 
the  bankrupt,  and  that  this  was  well  known  to  the  defendants. 

The  defendants  answered,  admitting  the  bankruptcy  of 
E.  A.  Williams  and  the  appointment  of  his  trustee,  but  alleging 
that  on  February  3,  1912,  the  instruments  mentioned  were  ex- 
ecuted in  consideration  of  the  sum  of  $23,688.60  "then  and 
there  before  paid  and  incurred  by  the  said  Dora  Williams  to 
and  for  him,  the  said  E.  A.  Williams";  that  she  then  and 
there  entered  into  the  possession  of  all  said  real  and  personal 
property,  except  a  certain  specified  mining  claim,  and  has  since 
held  possession  thereof,  and  that  the  value  of  all  the  property 
so  conveyed  was  not  more  than  $4,000. 

The  evidence  given  upon  the  trial  showed  conclusively 
enough  that  the  plaintiff's  allegation  that  the  conveyances  were 
without  considers^tion,  and  made  in  trust  for  the  bankrupt 
for  the  purpose  of  defrauding  his  creditors,  was  without 
foundation,  and  was  practically  abandoned  by  the  plaintiff. 
Plaintiff  insisted,  however,  that  the  facts  fully  showed  that  at 
the  time  the  instruments  were  recorded  E.  A.  Williams  was 
insolvent,  and  that  such  insolvency  was  well  known  to  Dora 
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Williams,  and  that  the  effect  of  the  conveyances  at  that  time 
was  to  give  her  a  preference  over  the  other  creditors  of  the 
bankrupt,  and  that  such  effect  was  well  known  to  her  at  that 
time ;  that,  the  instruments  having  been  recorded  within  four 
months  of  the  bankruptcy  adjudication,  and  their  effect  at 
that  time  being  to  give  Dora  Williams  a  preference,  they  are 
voidable  by  the  trustee,  and  he  may  recover  the  property,  or 
its  value,  from  the  defendants. 

The  evidence  showed  that  prior  to  February  3,  1912,  the  de- 
fendant Dora  Williams  had  loaned  and  advanced  to  the  bank- 
rupt, E.  A.  Williams,  who  was  at  that  time  her  husband,  from 
$13,000  to  $15,000,  belonging  to  her  separate  estate,  and  which 
she  had  received  from  the  operation  of  a  mining  claim  in 
which  they  both  held  interests  in  common ;  that  the  bankrupt 
was  then  engaged  in  mining,  and  had  incurred  considerable 
indebtedness,  and  needed  further  sums  to  carry  on  his  mining 
operations,  and  that  it  was  believed  that  such  operations  would 
be  successful,  and  that  during  the  following  spring  he  could 
fully  pay  all  his  indebtedness;  that  Mrs.  Williams  insisted 
upon  some  security  for  the  money  she  had  loaned,  and  for 
future  advances,  and  thereupon  the  parties  came  to  Fair- 
banks, and  the  deed  and  bill  of  sale  in  question  were  signed 
and  sealed  by  E.  A.  Williams,  and  delivered  to  Mrs.  Wil- 
liams by  the  notary  public  before  whom  they  were  acknowl- 
edged; that  the  instruments  were  then  taken  to  the  home 
of  the  parties  on  Engineer  creek  and  placed  in  Mr.  Williams' 
desk,  and  that  a  few  days  later  Mrs.  Williams  sent  them  to 
Fairbanks,  to  the  same  notary  before  whom  they  were  exe- 
cuted, with  instructions  for  him  to  place  them  of  record; 
that  before  they  were  recorded  Mr.  Williams  telephoned  in- 
structions to  hold  them  from  record,  but  that  Mrs.  Williams 
did  not  know  of  this ;  that  early  in  August,  upon  learning  that 
they  were  not  of  record,  she  at  once  caused  them  to  be  re- 
corded by  her  son,  H.  L.  Lawson.  .  There  was  also  some  evi- 
dence that  Mr.  Williams  requested  that  the  instruments  be 
kept  off  the  record's,  to  keep  his  credit  better,  and  that  for  a 
time  Mrs.  Williams  acquiesced  in  this.  Williams'  operations 
were  not  successful,  and  the  defendant  H.  L.  Lawson  took 
charge  of  them  early  in  the  spring,  and  washed  up  the  dumps 
taken  out  during  the  winter,  and  used  all  the  proceeds  there- 
from to  pay  off  laborers  and  other  creditors,  and  advanced  a 
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considerable  sum  of  his  own  money  in  addition  to  that  ad- 
vanced by  his  mother,  and,  after  the  mining  operations  were 
over,  possession  of  the  personal  property  and  the  one  mining 
claim  upon  which  work  had  been  done,  and  where  the  parties 
resided,  was  kept  by  Mrs.  Williams,  or  by  her  son  for  her. 
Williams  was  upon  the  property  only  at  intervals  during 
April  and  May,  and  in  June  and  part  of  July  was  confined  in 
the  hospital  at  Fairbanks,  but  returned  to  the  mining  claim 
the  latter  part  of  July  or  in  August,  but  did  not  stay  there 
for  any  length  of  time.  In  addition  to  the  sums  advanced 
Williams  before  the  execution  of  these  instruments,  Mrs.  Wil- 
liams loaned  and  advanced  to  Mr.  Williams  the  sum  of  $7,- 
854.60,  part  of  this  being  paid  on  the  day  the  instruments  were 
executed,  but  aftef  their  execution,  and  the  remainder  either 
delivered  to  Williams  himself,  or  paid  to  his  creditors  for  his 
benefit,  within  two  or  three  months  after  that  date.  The  evi- 
dence also  showed  plainly  enough  that  Williams  was  insol- 
vent in  February,  1912,  and  that  Mrs.  Williams  knew  this ;  but 
it  also  appeared  that  practically  all  of  his  indebtedness  was 
due  to  her,  or  to  laborers  or  persons  who  had  furnished  supn 
plies  for  his  mining  operations,  and  that  the  purpose  for 
which  the  money  was  borrowed  was  to  pay  off  these  other  cred- 
itors. The  only  creditor  standing  on  a  different  footing  is 
one  McConnell  who  recovered  judgment  against  Williams  in 
the  state  of  Washington,  upon  which  judgment  suit  was  - 
brought  in  this  court  in  July  1912,  and  a  judgment  recovered 
August  31,  1912,  for  $2,680.93  and  costs.  The  evidence  did 
not  show  that  property  was  transferred  for  the  purpose  of 
delaying  or  defrauding  this  creditor,  nor  that  Mrs.  Williams 
was  endeavoring  to  secure  a  preference  over  any  creditors. 

Guy  B.  Erwin,  A.  R.  Heilig,  and  Leroy  Tozier,  all  of  Fair- 
banks, for  plaintiff. 

Bion  A,  Dodge,  of  Fairbanks,  for  defendants. 

FULLER,  District  Judge.  It  seems  to  be  established  by  the 
evidence,  therefore,  that  the  conveyances  were  given  by  the 
bankrupt  to  Mrs.  Williams,  in  part  to  secure  an  existing  in- 
debtedness, and  in  part  for  a  present  consideration  then  paid 
him,  and  for  future  advances ;  that  she  took  possession  of  the 
property  prior  to  a  period  of  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  but  that  the  instruments  were 
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recorded  within  such  period  of  four  months.  The  only  ques- 
tion to  be  decided,  then,  is  the  the  effect  to  be  given  to  sections 
60b  and  60c  of  the  Bankruptcy  Act,  as  amended  by  the  acts  of 
1903  and  1910,  which  are  as  follows : 

**b.  If  a  bankrupt  shall  have  procured  or  suffered  a  Judgment  to 
be  entered  against  him  In  favor  of  any  person  or  have  made  a  trans- 
fer of  any  of  his  property,  and  If,  at  the  time  of  the  trans- 
fer, or  of  the  entry  of  the  judgment,  or  of  the  recording  or  register- 
ing of  the  transfer  if  by  law  recording  or  registering  thereof  is  re- 
quired, and  being  within  four  mouths  before  the  filing  of  the  petition 
in  bankruptcy  or  after  the  filing  thereof  and  before  the  adjudication, 
the  bankrupt  be  insolvent  and  the  judgment  or  transfer  then  oper- 
ate as  a  preference,  and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  then  have  reasonable  cause 
to  believe  that  the  enforcement  of  such  judgment  or  transfer  would 
effect  a  preference,  it  shall  be  voidable  by  the  trustee  and  he  may  re- 
cover the  property  or  its  value  from  such  person.  And,  for  the  pur- 
pose of  such  recovery  any  court  of  bankruptcy,  as  hereinbefore  de- 
fined, and  any  state  court  which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  concurrent  jurisdiction. 

'*c.  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the 'debtor  further  credit  without  security  of  any  kind  for 
property  which  becomes  a  part  of  the  debtor's  estates,  the  amount  of 
such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  against  the  amount  which  would  other- 
wise be  recoverable  from  him." 

Act  July  1,  1898,  c.  541,  30  Stat.  562,  as  amended  by  Act  Feb.  5, 
1903,  c.  487,  §  13,  32  Stat.  799,  and  by  Act  June  25,  1910,  c  412,  §  11, 
36  Stat  842  (U.  S.  Comp.  St  1916,  f  9644). 

As  stated  above,  plaintiff  contends  that  the  instruments  in 
question  are  such  as  are  required  by  the  statute  to  be  record- 
ed, and  that  the  effect  thereof,  at  the  time  of  record,  was  to 
give  Mrs.  Williams  a  preference  over  other  creditors; 
and  there  is  no  doubt  that  such  is  the  effect,  if  the  instruments 
did  not  come  into  operation  until  that  time.  On  the  other 
hand,  if  the  instruments  are  to  be  given  effect  as  of  the  date  of 
their  execution,  no  preference  results  under  the  Bankruptcy 
Act,  in  so  far  as  they  were  given  to  secure  advances  made  at 
that  time  or  subsequently.  It  is  only  a  lien  given  to  secure 
an  existing  indebtedness  that  is  voidable  as  a  preference  under 
the  Bankruptcy  Act. 

"Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of 
or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which  have 
been  recorded  according  to  law,  If  record  thereof  was  necessary  in 
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order  to  Impart  notice,  shall,  to  the  extent  of  suchr  present  consid- 
eration only,  not  be  affected  by  this  act."    Section  67d, 

Of  the  property  described  in  the  deed  and  bill  of  sale,  the 
defendants  upon  the  trial  disclaimed  all  title  except  as  to  the 
personal  property  and  the  interest  in  one  mining  claim,  the 
value  of  which  does  not  exceed  $6,500.  Although  the  effect 
of  the  conveyances  of  February  3,  1912,  was  to  give  Mrs.  Wil- 
liams a  preference  under  the  Bankruptcy  Act,  in  so  far  as 
she  obtained  security  for  the  prior  indebtedness,  the  effect  was 
not  to  give  her  a  preference  in  so  far  as  she  obtained  security 
for  the  sums  then  and  subsequently  loaned  and  advanced.  As 
the  amount  of  such  present  consideration  and  future  advances 
exceeds  the  value  of  the  property  transferred,  she  did  not  ob- 
tain any  preference  if  the  instruments  speak  as  of  that  date, 
but  clearly  did  obtain  a  preference  if  they  speak  as  of  the  date 
of  record,  August  7,  1912,  when  all  the  consideration  there- 
for was  past. 

Whether  or  not  an  instrument  is  required  to  be  recorded 
under  the  bankruptcy  laws  depends  upon  the  laws  of  the  state 
or  territory  wherein  the  property  is  situated.  Humphrey  v. 
Tatman,  198  U.  S.  91,  25  Sup.  Ct.  567,  49  L.  Ed.  956;  Thomp- 
son  V.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Ed.  577. 
It  has  been  held  that  a  state  statute  which  requires  a  convey- 
ance or  transfer  to  be  recorded  in  order  to  be  effectual  against 
any  class  or  classes  of  persons,  is  a  law  by  which  recording 
is  "required"  within  the  meaning  of  the  Bankruptcy  Act  of  July 
1,  1898  (see  chapter  541,  §  60a,  as  amended  by  Act  Feb.  5, 
1903 ;  Loeser  v.  Savings  Deposit  Bank  &  Trust  Co.,  148  Fed. 
975),  and  that  "if  recording  be  not  required,  unless  required 
for  all  purposes,  it  could  never  be  said  to  be  required  where 
the  instrument  is  valid  between  the  immediate  parties  without 
recording''  (In  re  Beckhaus,  177  Fed.  141,  100  C.  C.  A.  561). 

Undoubtedly,  under  the  statutes  in  force  in  this  district^  con- 
veyances of  real  property  may  be  recorded  (section  499,  C.  L,. 
A.);  but  a  record  is  not  required  for  all  purposes.  As  be- 
tween the  parties  themselves,  a  conveyance  is  good  without 
record. 

"Every  conveyance  of  real  property  within  the  district  hereafter 
made  which  shall  not  be  filed  for  record  as  provided  in  this  chapter 
shall  be  void  [as]  against  any  subsequent  innocent  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  same  real  property,  or 
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any  portion  thereof,  whose  conveyance  shall  be  first  duly  recorded." 
Section  524,  Oomp.  Laws  Alaska  1913. 

A  trustee  in  bankruptcy  does  not  stand  in  the  position  of  a 
subsequent  innocent  purchaser  in  good  faith  and  for  a  valu- 
able consideration,  whose  conveyance  is  first  duly  recorded, 
but  under  section  70  he  is  vested  with  the  title  of  the  bank- 
rupt to  all  property  possessed  by  him  at  the  date  of  the  ad- 
judication which  is  not  exempt  (Coll.  Bankr.  992),  and  in  ad- 
dition, under  section  47a,  as  to  all  property  not  in  the  custody 
of  the  bankruptcy  court,  he  is  deemed  vested  with  all  the 
rights,  remedies,  and  powers  of  a  judgment  creditor  holding 
an  execution  duly  returned  unsatisfied.  "Claims  which  for 
want  of  record  or  for  other  reasons  would  not  have  been  valid 
liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall 
not  be  liens  as  against  his  estate."  Section  67a.  The  trustee's 
title  vests  as  of  the  date  of  the  beginning  of  the  bankruptcy 
proceedings,  with  the  right  in  addition  to  enforce  any  claim  or 
lien  which  any  creditor  might  have  enforced.  This  provision 
of  the  act  must  speak  as  of  the  time  of  the  bankruptcy,  and 
the  trustee  cannot  therefore  assert  his  lien  to  defeat  rights 
secured  before  such  time.  Big  Four  Implement  Company  v. 
Wright,  207  Fed.  535,  125  C.  C.  A.  577,  47  L.  R.  A.  (N.  S.) 
1223.  Under  laws  somewhat  similar  to  those  of  this  juris- 
diction it  has  been  held  that  "creditors"  are  not  all  those  to 
whom  the  bankrupt  is  indebted,  but  only  those  who  have  se- 
cured some  lien  upon  his  property,  as  by  execution  or  attach- 
ment. Hoh  V.  Crucible  Steel  Co.,  224  U.  S.  262,  32  Sup.  Ct. 
414,  56  L.  Ed.  756;  In  re  Charles  Town  L.  &  P.  Co.  (D.  C.) 
199  Fed.  850. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  con- 
sidering section  60b  of  the  Bankruptcy  Act  as  it  stood  after 
the  amendment  of  1903,  and  the  laws  of  California  concern- 
ing unrecorded  instruments,  held  that  the  failure  to  record 
deeds  given  by  a  bankrupt  until  after  his  bankruptcy  was  ad- 
judged was  not,  of  itself,  sufficient  to  make  such  deeds  an  un- 
lawful preference  within  the  meaning  of  sections  60a  and  60b 
of  the  Bankruptcy  Act,  because  under  the  California  statute 
the  instruments  were  valid  as  between  the  parties  thereto  and 
against  the  bankrupt's  general  creditors,  without  recordation, 
if  otherwise  free  from  vice.  In  re  Mcintosh,  150  Fed.  546,  80 
C.  C.  A.  250.    The  effect  of  unrecorded  instruments  is,  by  the 


Digitized  by  VjOOQ  IC 


156  5  ALASKA  REPORTS 

California  statute,  expressly  made  the  same  as  the  effect  which 
I  understand  such  instruments  have  under  the  laws  of  Alaska. 
From  the  facts  in  this  case,  it  appears  that  no  creditor  had 
secured  any  lien  upon  any  of  the  property  of  the  bankrupt 
prior  to  the  date  of  McConn^ll's  judgment,  August  31,  1912, 
which  was  subsequent  to  the  time  defendant's  deed  was  re- 
corded, and  as  the  trustee's  title  did  not  vest  until  October 
28,  1912,  there  is  no  right  asserted  which  the  trustee  can  en- 
force as  against  the  defendants,  if  Mrs.  Williams'  deed  was 
valid  at  the  time  it  .was  recorded,  and  did  not  at  that  time 
constitute  a  preference.  It  had  been  held  that  under  the  Bank- 
ruptcy Act  as  it  stood  prior  to  the  amendment  of  1910,  any 
conveyance  recorded  within  four  months  prior  to  the  bank- 
ruptcy, which  at  such  time  effected  a  preference,  was  voidable 
by  the  trustee  (English  v.  Ross  [D.  C]  140  Fed.  631) ;  but  this 
case,  and  others  holding  to  the  same  effect,  are  considered  at 
length  in  Debus  v.  Yates,  193  Fed.  427,  and  the  conclusion 
reached  that  a  conveyance  which  did  not  constitute  a  pref- 
erence at  the  time  of  its  execution,  did  not  constitute  a  pref- 
erence by  reason  of  being  recorded  within  four  months  of  the 
beginning  of  the  bankruptcy  proceedings.  The  effect  of 
the  amendment  of  1910  is  considered  at  length  in  Re  Watson 
(D.  C.)  201  Fed.  962,  and  the  same  conclusion  arrived  at : 

"Now  the  amendment  of  section  60b  in  1910  in  its  terms  says  noth- 
ing whatever  as  to  transfers  to  secure  debts  created  simultaneously 
with  the  making  of  the  transfer — 1.  e.,  for  a  present  consideration — 
and  it  can  be  made  to  include  such  a  transfer  only  by  holding  that 
where  It  calls  for  a  transfer  by  the  bankrupt  of  any  of  his  property, 
without  saying  to  whom,  it  was  intended  to  include  such  a  transfer 
as  weU  as  a  transfer  to  or  for  the  benefit  of  a  then  existing  creditor, 
the  only  sense  in  which  those  words  had  theretofore  been  and  were 
then  used  in  section  60a.  The  necessary  effect  of  the  amendment  is 
not  to  include  such  a  transfer,  and  there  is  not  the  slightest  Indica- 
tion that  it  was  intended  to  Include  it.  It  Is  only  by  giving  the  words 
a  broader  meaning  than  given  them  in  the  source  from  which  they 
were  drawn  that  it  can  be  made  to  include  it,  and  the  fact  that  there- 
by section  60b  will  be  brought  into  conflict  with  section  67d  is  sufli- 
clent  reason  for  not  so  doing.  That  it  was  not  thought  that  the 
amendment  of  1910  had  any  qualifying  or  modifying  effect  on  section 
67d  is  evident  from  the  fact  that  it  was  amended  at  the  same  time  so 
as  to  make  it  say  in  words  what  it  had  theretofore  been  held  to 
mean,  without  any  indication  that  it  was  thought  to  have  any  lesser 
effect  after  the  amendments  of  1910  than  before.  ♦  ♦  *  In  the 
case  of  In  re  Soudan  Mfg.  Co.,  113  Fed.  804,  51  C.  C.  A.  476,  Judge 
Seaman,  in  referring  to  the  act  as  it  was  originally,  said:  'The  policy 
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of  the  bankrupt  law  respecting  liens  for  a  present  consideration  dif- 
fers radically  from  its  treatment  of  preferences  generally  or  as  se- 
curity for  an  existing  indebtedness.'  I  find  no  evidence  in  the  amend- 
ments of  1903  and  1910  of  any  purpose  to  make  any  change  in  this 
difference  so  as  to  make  it  less  radical.  The  amendments  of  1903 
to  sections  60a  and  60b  indicate  a  purpose  to  prolong  the  time  in 
which  a  recordable  transfer  in  payment  of  or  as  security  for  an  ex- 
isting indebtedness  may  be  attacked,  and  none  other.  And  the 
amendment  of  1910  to  section  60b  indicates  a  purpose  to  render  such 
a  transfer,  which  has  been  recorded,  so  that  it  can  be  judged  as  of 
the  date  when  recorded,  as  well  as  ^  when  made,  in  determining 
whether  it  effects  a  preference  and  the  transferee  has  reasonable 
cause  to  believe  that  it  does  so  and  none  other."    201  Fed.  971,  972. 

Under  this  construction  of  the  law  as  it  now  stands,  which 
seems  to  me  to  be  correct,  Mrs.  Williams  did  not  obtain  a  pref- 
erence by  the  deed  executed  by  the  bankrupt,  in  so  far  as  it 
gave  her  security  for  moneys  then  and  subsequently  loaned; 
and  as  such  present  consideration  exceeds  the  value  of  the 
real  property  conveyed  the  trustee  cannot  recover  such  prop- 
erty from  her  in  this  suit. 

A  similar  result  follows  as  to  the  bill  of  sale,  although  this 
stands  in  a  somewhat  different  position.  It  is  conceded  by  both 
the  parties  that  the  bill  of  sale  was  intended  as  a  chattel  mort- 
gage. Under  the  law,  a  chattel  mortgage  must  be  executed 
with  certain  formalities,  and  filed  in  the  recorder's  office,  in 
order  to  be  good  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  incumbrancers  of  the  property  in 
good  faith  for  value,  unless  the  possession  of  the  property  be 
delivered  to  and  retained  by  the  mortgagee.  Section  740,  C. 
L.  A.  This  bill  of  sale  was  not  filed  as  a  chattel  mortgage. 
While  it  seems  to  have  been  recorded,  there  is  no  provision  or 
law  for  recording  bills  of  sale  of  personal  property,  and  no 
effect  whatever  attaches  to  such  record.  The  evidence,  how- 
ever, showed  that  possession  of  the  property  mentioned  in  the 
bill  of  sale  was  delivered  to  Mrs.  Williams  more  than  four 
months  prior  to  the  commencement  of  the  bankruptcy  proceed- 
ings, and  was  thereafter  retained  by  her ;  and  by  thus  taking 
possession  she  obtained  full  right  to  hold  the  property  as  se- 
curity for  the  sums  loaned,  and,  as  the  total  of  such  sums  ex- 
ceeds the  value  of  both  the  personal  and  real  property  con- 
veyed to  her,  the  trustee  can  no  more  recover  the  personal 
property  than  he  could  the  real  property. 
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Findings  and  the  decree  may  be  submitted,  for  plaintiff  as  to 
the  property  to  which  defendants  disclaimed  title,  and  other- 
wise dismissing  the  complaint,  without  costs  to  either  party. 


GREENBERG  v.  LESAMIS  et  al. 

(Second  Dlyision.     Nome.     July  24,  1914.) 

No.  2349. 

1.  Execution  «=»160— Practicb — ^Motton  to  Quash. 

Motion  to  quash  execution  In  equity  denied,  because  In  prac- 
tice and  in  effect  it  is  an  application  for  a  new  trial,  which  has 
already  been  denied  in  this  suit. 

2.  Appeal  and  Ebbob  ^=»478—Supebsedeas— Motion  to  Postpone 

Sale. 

The  defendant  in  an  equity  suit,  after  a  motion  for  a  new 
trial  was  denied,  filed  a  motion  to  postpone  the  sale  of  the 
premises  ordered  to  be  sold  by  the  decree,  for  one  year,  or  for 
ten  days  after  the  filing  the  mandate  of  the  appellate  court  in 
the  trial  court.  Motion  denied,  and  held,  the  motion  is  in  effect 
an  effort  to  secure  the  benefit  of  a  supersedeas,  which  the  de- 
fendants waived  by  failing  to  comply  with  the  provisions  of  the 
statute  requiring  the  application  for  the  supersedeas  to  be  filed 
within  60  days  after  the  rendition  of  the  decree. 

B.  Appeal  and  Eebob  ^=s>458(1) — Supebsedeas. 

The  supersedeas  is  a  right  secured  by  statute,  and  of  im- 
perative obligation  on  the  court  and  its  officers.  If  the  provi- 
sions of  the  statute  are  complied  with  the  right  exists.  If  these 
are  not  complied  with,  it  cannot  exist  Without  such  compliance 
no  court  can  confer  it. 

J.  F.  Hobbes,  of  Nome,  and  W.  A.  Gilraore,  of  Seattle, 
Wash.,  for  plaintiff. 

G.  J.  Lomen  and  O.  D.  Cochran,  both  of  Nome,  for  de- 
fendants. 

TUCKER,  District  Judge.  This  is  a  dual  motion  (1)  to 
quash  the  execution  and  notice  of  sale  in  the  above-entitled 
cause  and  (2)  to  postpone  the  sale  of  the  premises  or  property 
in  the  proceedings  mentioned  from  the  29th  day  of  May,  1914, 
and  for  one  year  thereafter,  or  for  ten  days  after  the  filing  of 
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the  mandate  of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, on  the  appeal  taken  herein. 

As  to  the  first  proposition,  it  appears  to  the  court  that  coun- 
sel for  defendants  fail  to  distinguish  between  a  proceeding  at 
law  and  proceeding  in  equity.  The  motion  to  quash  the  execu- 
tion, etc.,  is  substantially  to  set  aside  the  order  of  sale  and  to 
grant  a  new  trial  in  the  case,  all  of  which  was  disposed  of  by  the 
court  in  its  opinion  heretofore  filed.  It  is  true  as  contended 
for,  and  with  reference  to  Mr.  Freeman's  work  on  Executions, 
that  a  motion  to  quash  the  execution  may  be  made  at  any  time, 
but  this  ordinarily  contemplates  the  issuance  of  an  execution 
and  the  levying  of  same  in  compliance  with  the  statutory  pro- 
visions and  a  sale  as  the  result  thereof ;  but  this  is  a  suit  in 
equity,  and  the  court  has  pronounced  its  judgment  in  the  case, 
and  as  a  result  of  that  judgment  has  ordered  a  sale  of  certain 
property.  The  sale,  therefore,  is  based  upon  the  order  of  the 
court,  and  not  upon  the  execution  as  provided  by  the  statute, 
and  before  the  court  can  now  stop  the  sale  it  must  set  aside  the 
order  of  sale,  which,  as  I  have  ^aid,  it  has  refused  to  do  in 
denying  the  motion  for  a  new  trial. 

The  second  part  of  the  motion  is  to  postpone  the  sale,  and  is 
in  effect  an  attempt  of  the  defendants  to  have  the  benefit  of  the 
writ  of  supersedeas  which  they  failed  to  secure  within  60  days, 
etc.,  after  the  rendition  of  the  judgment  by  not  complying  with 
section  1007  of  the  R.  S.  U.  S.  (U.  S.  Comp.  St.  1916,  §  1666). 

The  case  mainly  relied  upon  by  defendants  in  support  of  their 
motion  is  Bound  v.  South  Carolina  (C.  C.)  55  Fed.  186;  but 
that  was  a  case  in  the  appellate  court,  the  appeal  had  been 
allowed  and  was  pending,  and  it  was  decided  that  the  appellate 
court  could  postpone  a  sale  till  after  the  hearing  and  determina- 
tion of  the  appeal,  although  there  had  been  no  supersedeas. 
The  sale  was  postponed  for  the  period  of  eight  months  mere- 
ly to  await  the  determination  of  the  appeal  then  pending.  It 
may  be  well  to  note,  however,  that  the  court  in  that  case,  at 
page  188,  said : 

"It  Is  manifest,  that,  If  this  postponement  is  to  operate  as  a  super- 
sedeas, It  could  not  be  granted." 

The  case  here  is  essentially  and  radically  different  from  that 
of  Bound  V.  South  Carolina.  This  court  is  now  asked  to  post- 
pone a  sale  contingent  upon  an  appeal  being  obtained  and  for 
a  period  of  twelve  months  from  the  rendition  of  the  judgment. 
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I  have  searched  in  vain  for  authority  or  justification  for  grant- 
ing the  motion  to  postpone,  more  so  than  probably  would  other- 
wise have  been  done,  but  for  the  zeal  of  counsel  and  the  insist- 
ence that  my  predecessor,  in  consequence  of  his  hasty  retire- 
ment from  office,  had  inadvertently  done  the  defendants  an  in- 
justice. But  to  grant  this  motion  would  be  to  nullify  section 
1007,  R.  S.  U.  S.,  or  tantamount  to  making  a  nunc  pro  tunc 
order  effectual  for  the  purpose  of  a  supersedeas.  Such  an  or- 
der would  operate  as  a  supersedeas. 

In  the  case  of  Sage  et  al.  v.  Central  R.  R.  Co.  et  al.,  93  U.  S. 
417,  23  L.  Ed.  933  (decided  in  1876),  the  court  said : 

"A  supersedeas  is  a  statutory  remedy.  It  Is  only  obtained  by  a 
strict  compliance  with  all  the  required  conditions,  none  of  which  can 
be  dispensed  with.  Hogan  v.  Ross,  11  How.  297  [13  L.  Ed.  702] ;  Rail- 
road V.  Harris,  7  Wall.  575  [19  L.  Ed.  100].  Time  Is  an  essential 
element  in  the  proceeding,  and  one  which  neither  the  court,  nor  the 
judges,  can  disregard.  If  a  delay  beyond  the  limited  time  occurs, 
the  right  to  the  remedy  is  gone,  and  the  successful  party  holds  his 
judgment  or  decree  freed  and  discharged  from  this  means  of  staying 
proceedings  for  its  collection  or  enforcement.  This  is  a  right  which 
he  has  acquired,  and  of  which  he  cannot  be  deprived  without  due 
process  of  law.  The  court  can  no  more  give  effect  to  a  supersedeas 
by  ordering  that  the  appeal  shall  relate  back  to  a  time  within  the 
sixty  days  than  it  can  to  an  appeal  taken  after  the  expiration  of  two 
years,  by  dating  it  back  to  a  time  within  the  limitation.  To  make  a 
nunc  pro  tunc  order  effectual  for  such  purposes,  it  must  appear  that 
the  delay  was  the  act  of  the  court  and  not  of  the  parties,  and  that 
injustice  will  not  be  done." 

In  the  same  volume  of  the  Supreme  Court  Reports  (93  U.  S. 
at  page  86,  23  L.  Ed.  810)  in  Kitchen  v.  Randolph,  decided  in 
1876,  it  was  held  that  it  was  not  in  the  power  of  a  justice  of  the 
Supreme  Court  to  grant  a  supersedeas  on  a  writ  of  error  or 
upon  an  appeal,  unless  the  writ  of  error  was  sued  out  and 
served  or  the  appeal  taken  within  sixty  days,  Sundays  exclud- 
ed, after  the  rendition  of  the  judgment  or  decree  complained 
of ;  and  in  that  very  case  (55  Fed.  188)  the  court,  while  grant- 
ing the  motion  as  above  stated,  said : 

"It  is  manifest  that,  if  this  postponement  is  to  operate  as  a  super- 
sedeas, it  could  not  be  granted.  The  supersedeas  is  a  right  secured 
by  statute,  and  of  imperative  obligation  on  the  court  and  its  officers. 
If  the  provisions  of  the  statute  are  complied  with,  the  right  exists. 
If  these  are  not  compiled  with,  it  cannot  exist  Without  such  com- 
pliance, no  court  can  confer  it." 
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The  opinion  of  the  Supreme  Court  in  Kitchen  v.  Randolph, 
supra,  containing  as  it  does  a  valuable  historical  review  of  the 
law  pertaining  to  the  general  subject  on  which  this  motion  is 
based,  seems  to  absolutely  preclude  this  court  from  granting 
said  motion.  That  opinion  states  that  section  1007  of  the  Re- 
vised Statutes  expresses  the  intention  of  Congress  to  restore 
the  policy  of  the  old  law,  which  had  been  relaxed  by  the  former 
statute  of  1872,  and  the  later  opinion  of  the  same  eminent  judge 
in  Sage  v.  Railroad,  supra,  states  with  force  the  rule  of  necessi- 
ty of  strict  compliance  with  the  statute.  New  England  R.  Co. 
V.  Hyde,  101  Fed.  398,  41  C.  C.  A.  404. 

As  specially  applicable  to  this  case,  and  the  refusal  of  this 
court  to  grant  the  motion  asked  for,  I  quote  from  the  opinion 
of  Chief  Justice  Taney,  the  only  rival  of  Chief  Justice  Marshall 
in  that  exalted  position.    He  says : 

''This  court  has  never  deemed  the  tribunals  of  the  United  States 
authorized  to  dispense  with  the  express  provisions  of  the  acts  of 
Congress  regulating  appeals  and  writs  of  error,  upon  any  equitable 
ground.  No  such  power  is  given  to  them  by  law."  Saltmarsh  v. 
TuthiU,  12  How.  389,  13  L.  Ed.  1034. 

And  again  in  U.  S.  v.  Curry,  6  How.  113,  12  L.  Ed.  363, 
Chief  Justice  Taney  says : 

*'It  has  been  said  that  this  objection  Is  a  mere  technicality,  and 
may  be  regarded  rather  as  a  matter  of  form  than  of  substance.  But 
this  court  does  not  feel  itself  authorized  to  treat  the  directions  of  an 
act  of  Congress  as  it  might  treat  a  technical  difficulty  growing  out  of 
ancient  rules  of  the  common  law.  The  power  to  hear  and  determine 
a  case  like  this  is  conferred  upon  the  court  by  acts  of  Congress,  and 
the  same  authority  which  gives  the  Jurisdiction  has  pointed  out  the 
manner  in  which  the  case  shall  be  brought  before  us ;  and  we  have 
no  power  to  disi)ense  with  any  of  these  provisions,  nor  to  change  or 
modify  them.  And  if  the  mode  prescribed  for  removing  cases  by 
writ  of  error  or  appeal  be  too  strict  and  technical,  and  likely  to  pro- 
duce inconvenience  or  injustice,  it  is  for  Congress  to  provide  a 
remedy,  by  altering  the  existing  laws,  not  for  the  court." 

For  a  full  discussion  and  review  of  the  authorities  on  this 
subject,  see  Foster,  Federal  Practice  (4th  Ed.)  vol.  3,  §  510, 
p.  2085  et  seq. 

For  these  reasons,  the  motion  to  quash  and  the  motion  to 
postpone  are  denied. 
5A.B.— U 
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SOHLOTHAN  y.  SCHLOTHAN. 

(First  Division.    Juneau.    July,  1914.) 

No.  199-KA- 

HXiSBAND  AND  WiFE  ^=>283(2),  301— SSPABATB  MaINTENANGK— BlOHT 

TO— Costs. 

It  is  the  duty  of  the  husband  to  support  the  wife.  Where  he 
deserts  her  and  refuses  to  support  her  without  any  fault  on 
her  part,  forbids  tradesmen  to  trust  her  on  his  account,  whereby 
she  is  in  want,  and  the  husband  is  able  to  support  her,  held,  that 
equity  has  Jurisdiction  to  decree  separate  maintenance  to  the 
wife,  and  to  require  the  husband  to  pay  the  costs  of  suit,  includ- 
ing an  attorney's  fee. 

This  IS  a  suit  brought  by  wife  for  separate  maintenance  by 
the  husband. 

Among  other  things  alleged  in  the  complaint  is  this.: 

"That  defendant,  without  reason  or  provocation,  left  and  deserted 
the  plaintiff  on  the  first  day  of  January,  1914,  and  has  since  failed, 
refused,  and  neglected  to  support  her,  and  has  notified  the  mer- 
chants of  the  town  of  Ketchikan  to  give  her  no  credit  whatever  on 
his  account,  and  that,  since  that  time,  she  has  been  without  means 
to  support  herself,  although  the  defendant  is  amply  able  to  support 
her." 

The  prayer  is  for  a  decree  of  separate  maintenance  and  for 
attorney's  fees.     No  divorce  is  asked. 

Chas.  H.  Cosgrove,  of  Ketchikan,  for  plaintiflF. 
Chas.  E.  IngersoU,  of  Valdez,  for  defendant 

JENNINGS,  District  Judge.  The  jurisdiction  of  the  court 
to  entertain  such  a  suit  is  challenged  in  limine ;  the  contention 
of  the  defendant  being  that,  without  specific  statutory  authori- 
ty, the  court  is  powerless  to  make  a  decree  for  separate  mainte- 
nance in  a  suit  where  no  divorce  is  asked. 

It  is  the  duty  of  the  husband  to  support  the  wife.  The  com- 
mon law  has  recognized  this  obligation  by  providing  that  the 
husband  is  liable  for  necessaries  furnished  the  wife,  whether 
with  or  without  his  consent.  This  liability  on  the  part  of  the 
husband  arises  from  the  obligation  attaching  to  the  marriage  re- 
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lation.  It  cannot  be  truly  said  to  rest  on  the  fiction  that  the 
wife  is  the  agent  of  the  husband,  for  the  husband  will  be  liable, 
even  though  he  expressly  repudiates  the  wife's  agency.  In 
many  cases,  this  liability  of  the  husband  will  afford  the  neces- 
sary relief,  and  the  wife  will  not  want.  But  how,  if  the  hus- 
band forbids  tradesmen  to  trust  her,  if  no  one  will  furnish 
necessaries?  Is  it  true  that,  in  that  event,  her  only  course  is 
"either  to  starve  or  apply  for  maintenance  as  a  pauper"  ?  1 
Bishop  on  Marriage,  Divorce,  and  Separation,  p.  519.  Is  it 
true  that  this  equity,  this  "conscience  of  the  chancellor,"  is 
powerless  to  aid  her? 

It  cannot  be  gainsaid  that  formerly  the  weight  of  authority 
denied  the  existence  in  a  court  of  equity  of  such  jurisdiction  as 
is  here  invoked.  The  authorities  denying  the  existence  of  the 
jurisdiction  justify  the  holding  by  the  following  course  of  rea- 
soning :  (1)  The  equity  court  has,  in  reference  to  alfmony,  only 
those  powers  conferred  by  statute  and  those  powers  which 
inure  to  it  by  virtue  of  having  succeeded  to  the  power  of  the 
ecclesiastical  courts ;  (2)  the  ecclesiastical  courts  never  enter- 
tained jurisdiction  in  a  matter  of  mere  dollars  and  cents,  and 
although  they  did  grant  alimony,  yet  it  was  only  granted  as  in- 
cidental to  a  decree  of  divorce,  and  was  never  granted  where  a 
divorce  was  not  decreed;  (3)  therefore,  in  the  absence  of 
statute,  there  is  no  such  jurisdiction  in  equity. 

Premises  admitted,  the  conclusion  is  irresistible.  The  fallacy 
is  in  the  major  premise.    It  is  not  true  that : 

"The  equity  court  has,  in  reference  to  alimony,  only  those  powers 
conferred  by  statute  and  those  powers  which  inure  to, it  by  virtue  of 
succeeding  to  the  power  of  the  ecclesiastical  court." 

Equity  has  its. own  inherent  jurisdiction  for  the  securing  of 
a  right  or  the  prevention  of  a  wrong,  where  there  is  no  other 
plain,  speedy,  and  adequate  remedy ;  and,  too,  it  has  its  own 
inherent  jurisdictioil  to  prevent  a  multiplicity  of  suits. 

In  the  case  at  bar  (according  to  the  complaint)  there  is  no 
other  plain,  speedy,  or  adequate  remedy  than  by  the  interposi- 
tion of  a  court  of  equity.  It  is  alleged :  (1)  That  the  deser- 
tion and  failure  to  support  are  without  any  fault  on  the  part 
of  the  wife ;  (2)  that  the  husband  has  forbidden  all  tradesmen 
to  trust  the  wife  on  his  account ;  (3)  that  the  wife  is  in  want 
and  unable  to  support  herself ;  (4)  that  the  husband  is  amply 
able  to  support  the  wife. 
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If  tradesmen  will  not  credit  the  wife  on  the  husband's  ac- 
count, of  what  benefit  is  it  to  her  to  know  that,  if  they  would  so 
credit  her,  the  husband  would  be  liable?  How  will  that  knowl- 
edge put  bread  into  her  mouth,  or  the  mouths  of  her  children  ? 
How  can  she  force  the  tradesmen  to  credit  her?  What  remedy 
has  she?  The  "liberty  to  starve,  or  to  be  maintained  as  a 
pauper,"  is  not  a  plain,  speedy,  and  adequate  remedy,  such  as 
the  rule  contemplates.  If  the  tradesmen  do  credit  her,  then, 
in  order  to  recover  of  the  husband,  each  tradesman  would  have 
to  bring  a  separate  suit  in  each  case  and  show  that  the  goods 
furnished  were  necessaries.  Here  would  be  a  multiplicity  of 
suits,  to  avoid  which  is  a  recognized  function  of  equity. 

Not  only  that,  but  a  rule  which  would  deny  to  a  wife,  abused 
or  abandoned  by  her  husband,  all  redress  save  in  the  divorce 
court,  or  through  the  good  nature  of  those  who  will  furnish  her 
necessaries  on  her  husband's  credit,  is  not  the  characteristic  of 
an  enlightened  civilization,  nor  of  a  sound  public  policy.  In 
Abnond  v.  Almond,  4  Rand.  (Va.)  663,  15  Am.  Dec.  781,  the 
court  said: 

"Suppose  a  husband  to  turn  his  wife  out  of  doors,  or  to  treat  her  so 
cruelly  that  she  cannot  possibly  live  with  him ;  suppose  him  to  per- 
severe in  refusing  to  take  her  back,  or  to  provide  a  cent  to  feed  and 
clothe  her.  Surely,  in  a  civilized  country,  there  must  be  some  tribu- 
nal to  which  she  may  resort.  She  cannot  be  out  of  the  protection 
of  the  law — an  outcast,  dependent  upon  the  charity  of  the  world, 
while  her  husband  may  have  thousands,  and  she  may  have  brought 
him  all.  I  would,  in  such  cases,  unquestionably,  stretch  out  the  arm 
of  chancery  to  save  and  protect  her." 

It  has  been  argued  that  to  admit  the  rule  contended  for  by 
plaintiff  herein  would  be  to  breed  discord  in  families  and  to 
encourage  discontented  wives  to  abandon  their  husbands  on 
slight  pretexts,  relying  upon  the  courts  to  compel  their  hus- 
bands to  support  them.  But  this  argument  ignores  considera- 
tion of  the  fact  that  the  jurisdiction  contended  for  has  never 
been  exercised,  or  even  claimed  to  exist,  except  in  cases  where 
the  abandonment,  desertion,  and  failure  to  support  are,  in  the 
eyes  of  the  court,  unjustifiable  and  without  fault  on  the 
wife's  part.  Besides,  to  deny  all  jurisdiction  in  a  proper  case 
would  be  to  encourage  dissolute  and  unprincipled  husbands — 

"to  abuse  their  wives,  by  a  consciousness  that  any  ill  treatment  which 
stopped  short  of  a  lawful  ground  for  divorce  was  without  redress  in 
the  courts^    The  courts  must  deal  with  human  nature  as  they  find 
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It,  and  no  system  of  Jurisprudence  can  be  so  administered  as  to 
avoid  possible  abuses  in  exceptional  cases."  Galland  v.  Galland,  38 
Cal.  265. 

It  is  the  policy  of  the  law  to  discourage  divorces,  but  a  rule 
denying  jurisdiction  in  a  class  of  cases  such  as  shown  by  the 
complaint  herein  would  promote  divorces. 

In  Graves  v.  Graves,  36  Iowa,  310, 14  Am.  Rep.  525,  the  court 
said: 

**This  wrongful  conduct  of  the  husband  may  be  such  as  would  (as 
in  this  case)  form  a  sufficient  ground  for  lier  divorce ;  yet  an  affec- 
tionate, devoted,  and  hopeful  wife  may  still  not  desire  a  divorce,  by 
reason  of  her  k^lief  that  she  may  reclaim  him,  and  make  him 
worthy  of  her  love,  notwithstanding  his  falL  But,  during  the 
period  of  her  forbearance  and  efforts  at  reclamation,  she  is  entitled 
to  and  must  have  her  maintenance.  It  seems  to  us,  that  upon  well- 
settled  equity  principles,  as  well  as  upon  considerations  of  public 
policy,  the  action  may  be  maintained  without  asking  a  divorce  or 
other  relief." 

In  Earle  v.  Earle,  27  Neb.  277,  43  N.  W.  118,  20  Am.  St. 
Rep.  667,  where  the  bill  recited  that  the  husband  had  put  the 
wife  away  and  had  ceased  to  contribute  to  the  support  of  her- 
self and  her  child,  the  court  said,  in  holding  that  courts  of 
equity  have  power  to  decree  a  separate  maintenance  for  a 
wife  independently  of  the  statute : 

**There  is  not  much  to  commend  an  alleged  principle  of  equity 
which  would  hold  that  the  wife,  with  her  family  of  one  or  more  chil- 
dren to  support,  must  be  driven  to  going  into  court  for  a  divorce, 
when  such  a  proceeding  is  abhorrent  to  her,  or,  in  case  of  her  re- 
fusal so  to  do,  being  compelled  to  submit  to  a  deprivation  of  the 
rights  which  equity  and  humanity  clearly  give  her ;  that,  in  order  to 
obtain  that  to  which  she  is  clearly  entitled,  she  must  institute  her  ac- 
tion for  a  divorce,  make  her  grievances  public,  which  she  would 
otherwise  prefer  to  keep  to  herself,  and  finally  liberate  a  husband 
from  an  obligation  of  which  he  is  already  tired,  but  from  which  he  is 
not  entitled  to  be  relieved.  It  seems  to  us  that  a  declaration  of  such 
a  doctrine  as  the  law  of  the  land  would  place  it  within  the  power  of 
every  man,  who,  unrestrained  by  conscience,  seeks  to  be  freed  from 
his  obligations  to  his  wife  and  family,  by  withholding  the  necessary 
comforts  and  support  due  them,  to  compel  her  to  do  that  for  him 
which  the  law  would  not  do  upon  his  own  application." 

In  Bueter  v.  Bueter,  1  S.  D.  94,  45  N.  W.  208,  8  h.  R-  A. 
562,  the  court  said : 

"We  are  unable  to  perceive,  on  any  principle  of  reason  or  Justice, 
why  a  wife  who  agrees  to  separate  from  her  husband  should  be  more 
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favored  by  the  law  than  one  who  clings  to  him  In  spite  of  his  111 
usage  until,  aged  In  years,  Infirm  In  body,  and  broken  In  spirit,  she 
Is  finally  driven  from  her  home  by  his  unbearable  misconduct.  It  Is 
no  adequate  response  to  say  that  the  law  makes  the  husband  liable 
for  necessaries  which  may  be  furnished  the  discarded  wife  under 
such  circumstances.  What  If  no  tradesman  would  furnish  such  sup- 
plies, and  take  the  risk  of  collecting  against  her  husband?  It  would 
be  extremely  Improbable  that  any  wife  could  long  maintain  herself 
In  that  way.  Such  a  support  would  be  too  uncertain,  precarious,  and 
humiliating.  It  neither  meets  the  rights  of  the  wife,  nor  the  duties 
of  the  husband.  It  Is  equally  unfair,  unjust,  and  Inequitable  to  tell 
the  destitute,  and  possibly  unoffending,  wife,  that  the  law  will  com- 
pel her  husband  to  provide  for  her,  If  she  will  couple  her  application 
for  maintenance  with  a  complaint  for  divorce.  There  may  be  abun- 
dant reasons,  controlling  with  her,  and  which  the  law  ought  to  re- 
spect, why  she  does  not  want  a  divorce.  There  may  be  objections  In 
conscience — a  vital  and  unyielding  principle  and  rule  of  her  religion. 
She  may  unselfishly  desire  to  avoid  a  public  notoriety  and  scandal 
that  woiild  Involve  her  children,  or  she  may  still  have  such  affection 
for,  and  faith  In,  her  husband  as  will  feed  the  hope  of  his  reforma- 
tion and  their  reconciliation— reasons,  all  of  them,  which  the  law 
ought  not  to  Ignore  or  disrespect  The  husband  owing  this  duty  of 
maintenance  to  the  wife,  we  perceive  no  good  reason  why  she  may  not, 
independent  of  any  other  ground,  maintain  an  action  against  him 
for  Its  enforcement." 

In  Kimble  v.  Kimble,  17  Wash.  75,  49  Pac.  216,  the  court 
said: 

"If  It  Is  true  that  equity  provides  a  remedy  for  all  wrongs,  a 
court  of  equity  ought  not  to  make  the  announcement  that  It  would 
compel  an  abandoned  wife,  who  Is  without  fault,  to  seek  a  divorce 
from  her  husband  before  she  can  enforce  the  performance  of  a  duty 
which  the  law  Imposes  upon  her  husband,  and  obtain  a  right  which 
the  law  guarantees  to  her,  viz.,  the  right  to  live.  Nor  do  we  think 
the  best  Interests  of  society  would  be  subserved  by  such  a  construc- 
tion. It  would  encourage  applications  for  divorce  and  necessarily 
Increase  them.  Again,  It  would  be  a  lever  In  the  hands  of  husbands 
who  abandon  their  wives  without  cause — ^who  desire  to  be  released 
from  the  bonds  of  matrimony,  but  are  unable  to  procure  a  decree — to 
compel  their  wives  to  seek  a  divorce,  the  benefits  of  which  would 
accrue  to  them.  In  addition  to  this,  there  Is  a  question  of  conscience 
involved.  Many  women  will  be  found  who  are  conscientiously  op- 
posed to  divorces.  The  members  of  religious  societies,  which  em- 
brace great  numbers  of  our  citizens,  are  opposed  on  religious  and 
conscientious  principles  to  divorces.  And  when  we  enter  the  do- 
main of  the  affections,  strange  as  It  may  seem,  we  find  that  affection 
frequently  survives  neglect,  brutal  treatment,  and  abandonment.  In 
such  a  case,  the  wife  does  not  desire  a  divorce  from  her  husband. 
That  is  the  one  thing  she  shrinks  from.     She   believes  that  the 
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alienation  of  the  affections  of  her  husband  Is  temporary,  and  hopes 
in  time  to  win  him  back  to  a  resumption  of  the  marriage  relations. 
But  in  the  meantime  she  must  live." 

Whatever  may  once  have  been  the  weight  of  authority,  it  is 
gratifying  to  know  that  the  current  of  legal  opinion  on  this 
subject  of  separate  maintenance  has  undergone  a  change,  so 
that  now  it  may  be  said  fairly  that  the  tide  has  turned  the 
other  way. 

The  latest  decision  found  by  the  court  on  this  subject  is 
that  of  Lang  v.  Lang,  70  W.  Va.  205,  73  S.  E.  716,  38  L.  R. 
A.  (N.  S.)  950,  Ann.  Cas.  1913D,  1129  (W.  Va.,  January  23, 
1912),  where  the  court,  in  the  course  of  its  opinion,  says : 

"We  hold  that  equity  has  Jurisdiction  to  decree  alimony  or  main- 
tenance to  a  wife,  independently  of  our  divorce  statutes.  Out  of  the 
great  contrariety  of  opinion  on  the  point,  we  choose  that  which  seems 
best  to  accord  with  reason  and  justice.  Indeed,  we  adopt  the  view 
which  is  now  recognized  by  the  current  of  authority  in  the  United 
States,  whatever  may  be  said  in  some  of  the  older  encyclopedias  and 
text-book&  An  extended  critical  examination  of  the  subject  con- 
vinces us  that  the  courts  of  this  country  have  so  rapidly  accepted  the 
view  which  we  now  approve  that  the  weight  of  authority  is  in  its 
favor,  though  only  a  few  years  ago  the  writers  generally  announced 
that  the  weight  was  the  other  way.  ♦  ♦  ♦  That  the  reasons  for 
such  recognition  are  sound,  is  made  clear  by  a  reading  of  the  au- 
thorities. 2  Nelson,  Dlv.  &  Sep.  S§  1000-1003;  2  Story,  Eq.  Jur.  § 
1423a.  Some  of  the  older  cases  are  Glover  v.  Glover,  16  Ala.  440; 
GaUand  v.  Galland,  38  Gal.  265;  Butler  v.  Butler,  4  Litt  (Ky.)  202; 
Garland  v.  Garland,  50  Miss.  694 ;  Earle  v.  Earle,  27  Neb.  277,  43 
N.  W.  118*  20  Am.  St.  Kep.  667.  The  doctrine  finds  favor  ia  new  ju- 
risdictions, by  interesting  opinions  in  the  following:  Bueter  v.  Bueter, 
1  S.  D.  94,  45  N.  W.  208,  8  L.  R.  A.  562;  Bauer  v.  Bauer,  2  N.  D. 
108,  49  N.  W.  418;  Kimble  v.  Kimble,  17  Wash.  75,  49  Pac.  216; 
Edgerton  v.  Edgerton,  12  Mont.  122,  29  Pac.  966,  16  L.  R.  A.  94,  33 
Am.  St.  Rep.  557;  Dole  v.  Gear,  14  Haw.  554.  For  collections  of 
the  cases  generally,  see  3  Enc.  U  &  P.  66 ;  2  Am.  &  Eng.  Enc.  Law, 
94;    14  Cyc  744." 

See,  also,  extensive  review  of  authorities  in  38  L.  R.  A.  (N. 
S.)  954. 

My  conclusion  is  that  reason  and  authority  uphold  the  juris- 
diction. It  is  contended  that,  in  any  event,  the  court  would 
not  have  power  to  allot  an  attorney's  fee  for  the  wife  in  pros- 
ecuting a  suit  for  separate  maintenance;  but  this  contention 
cannot  be  sustained.    "It  would  be  but  mockery  to  allow  the 
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wife  to  maintain  an  action  for  separate  maintenance  and  at  the 
same  time  deny  her  the  means  of  prosecuting  it"  Finn  v. 
J^inn,  62  Iowa,  482,  17  N.  W.  739. 


OHILBERG  V.  HEGNESS. 

(Second  DlvisloiL    Nolne.    September  19,  1914.) 

No.  2531. 

i.  Pleading  «=»192(6) — ^Demubreb — Contract  in  Wbiting. 

It  is  a  fundamental  rule  in  pleading  that  a  demurrer  will 
lie  only  for  defects  which  appear  upon  the  face  of  the  pleading 
to  which  It  Is  opposed;  a  written  contract  must  be  construed 
upon  demurrer  by  the  light  afforded  by  the  declaration  or  com- 
plaint, and  not  by  circumstances  suggested,  but  which  do  not 
appear  upon  the  face  of  the  pleading;  the  illegality  of  a  con- 
tract sued  upon  must  appear  upon  the  face  of  the  complaint,  or 
it  cannot  be  taken  advantage  of  by  demurrer. 

2.  Partnership  ^=s>26 — Vauditt — Public  Policy — United  States 

Mails. 

The  plaintiff  and  defendant  entered  Into  a  written  agreement 
to  form  a  partnership,  to  obtain  the  XJ.  S.  mall  contract  from 
Nome  to  Unalakleet,  Alaska;  to  provide  the  means  of  per- 
forming It  and  to  divide  the  profits  resulting  therefrom  upon  an 
agreed  percentage  basis,  after  the  objects  of  the  contract  were 
completed;  on  demurrer  to  a  complaint  setting  up  the  facts, 
held,  the  contract  sued  on  is  not  objectionable  to  any  statutory 
inhibition,  has  no  apparent  evil  tendency,  and  is  not  void  as 
against  public  policy. 

3.  Partnership  ^=»5 — Contract. 

Where  plaintiff  and  defendant  entered  Into  a  written  agree- 
ment to  obtain  a  mall  contract  In  Alaska,  to  provide  the  means 
of  performing  It,  agreeing  to  divide  the  profits  after  the  govern- 
ment has  paid  the  contract  price,  each  contributing  property  and 
services  and  having  a  community  of  interest  in  the  enterprise, 
held,  they  are  partners,  with  the  usual  duties  and  obligations 
toward  each  other. 

The  complaint  in  this  case  sets  up  an  alleged  written  contract 
of  partnership  between  the  plaintiff  and  the  defendant  con- 
cerning the  obtaining  of  a  mail  contract  and  the  carrying  of 

same  topic  it  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQ  IC 


CHILBEBG  Y.  HEGNE88  169 

mail  between  certain  points  in  Alaska,  Second  division.  The 
alleged  contract  is  fully  set  forth  in  the  complaint,  and  is  as 
follows : 

Memorandum  of  agreement,  made  and  entered  Into  this  25tli  day 
of  August,  1909,  by  and  between  Eugene  Chilberg,  of  Nome,  Alaska, 
party  of  the  first  part,  and  John  Hegness,  also  of  Nome,  Alaska; 
party  of  the  second  part,  witnesseth: 

That  whereas,  the  parties  hereto  are  desirous  of  securing  mall 
contract  to  carry  the  United  States  mail  between  Nome,  Alaska,  and 
Unalakleet,  Alaska,  and  are  desirous  of  bidding  upon  proposal  route 
No.  78136  and  proposal  route  No.  78137,  In  the  name  of  the  party 
of  the  second  part;    and 

Whereas,  the  parties  are  desirous  of  fortning  a  copartnership 
for  the  purpose  of  operating  the  said  mail  routes,  or  either  of  them, 
should  the  said  contracts  be  obtained,  and  are  desirous  of  evidencing 
the  terms  of  their  said  copartnership  In  writing: 

Now,  therefore,  for  and  In  consideration  of  the  mutual  promises 
and  other  good  considerations.  It  Is  agreed  by  and  between  the  par- 
ties hereto  as  follows: 

First  That  each  of  the  parties  hereto  shall  endeavor  so  far  as  he 
can  to  obtain  the  said  contracts  above  mentioned,  or  either  of  them, 
and  to  that  end  the  party  of  the  first  part  agrees  to  advance  all 
necessary  funds  needed  for  that  purpose  and  to  obtain  the  bond  re- 
quired In  the  proposals  for  said  mail  routes,  and  if  either  or  both 
of  said  contracts  are  secured,  party  of  the  first  part  agrees  to  fur- 
nish the  necessary  bond  required  by  the  government  therefor,  and  to 
advance  the  necessary  money  to  begin  to  operate  the  said  mail  route 
or  routes  under  the  said  contract  or  contracts  until  the  payments  are 
made  by  the  government  according  to  the  contract  or  contracts. 

Second.  Party  of  the  second  part  agrees  to  furnish  his  dog  team,, 
.sled  and  equipment,  and  give  his  personal  services  as  a  carrier  on 
said  route  or  routes,  and  shall  reside,  when  not  on  the  mall  route,  in 
the  town  of  Nome,  and  give  his  personal  attention  and  supervision  to 
the  fulfilment  and  carrying  out  of  the  said  contract  or  contracts.  If 
the  same  is  obtained  In  his  name  as  bidder. 

Third.  That  the  party  of  the  second  part  shall  receive  the  same 
compensation  for  his  personal  services  for  his  attention  to  the  said 
work  as  the  other  carriers  employed  by  the  partnership,  and  shall 
receive  In  addition  thereto  fifteen  per  cent.  (15%)  of  the  net  profits 
derived  or  made  from  the  said  contract  or  contracts  after  all  ex- 
penses are  paid. 

Fourth.  That  the  party  of  the  first  part  for  his  share  shall  re- 
ceive eighty-five  per  cent  (85%)  of  the  net  profits  derived  or  made 
from  the  said  contract  or  contracts  after  all  expenses  are  paid  for 
operating  the  same. 

Fifth.  That  all  warrants  issued  and  delivered  by  the  government 
In  payment  under  the  said  contract  or  contracts  shall  be  signed  by 
the  party  of  the  second  part  and  delivered  to  the  party  of  the  first 


Digitized  by  VjOOQ  IC 


170  6  ALASKA  BEPOBTS 

part,  his  representative  or  agent,  who  shall  keep  a  strict  and  accu- 
rate account  of  the  same  and  act  as  treasurer  of  the  partnership. 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

Eugene  Ghilberg.    [Seal.] 
John  Hegness.        [SeaL] 
Signed,  sealed,  and  delivered  in  the  presence  of: 
William  A.  Gilmore. 
Mabel  Searl. 

Plaintiff  alleges  that  the  defendant  has  already  disregard- 
ed this  contract  and  threatens  to  further  disregard  the  same, 
and  alleges  generally  a  disagreement  between  the  parties  as 
to  a  division  of  the  profits  arising  from  said  contract,  etc.  The 
complaint  then  prays  for  a  temporary  restraining  order  against 
the  defendant  until  a  final  hearing  of  the  same,  and  that  an 
accounting  may  be  had  as  to  the  funds  of  said  partnership. 

To  the  complaint,  the  defendant  interposes  a  general  de- 
murrer :  First,  on  the  ground  that  such  contract  is  illegal,  be- 
cause against  public  policy ;  and,  second,  that  neither  the  al- 
legations of  the  complaint  nor  the  terms  of  the  alleged  con- 
tract show  a  legal  partnership  between  the  parties  but  only  an 
ordinary  contract,  in  which  the  plaintiflf  is  merely  a  contract 
creditor  of  the  defendant. 

W.  A.  Gilmore,  of  Seattle,  Wash.,  and  G.  B.  Grigsby,  of 
Juneau,  for  plaintiff. 

G.  J.  Lomen,  of  Nome,  and  Ira  D.  Orton,  of  Seattle,  Wash., 
for  defendant. 

TUCKER,  District  Judge.  The  law  as  especially  applica- 
ble to  the  consideration  of  the  demurrer  in  this  case  may  be 
stated  as  follows : 

"It  is  a  fundamental  rule  of  pleading  that  a  demurrer  will  only 
lie  for  defects  which  appear  upon  the  face  of  the  pleading  to  which 
it  is  opposed." 

And  in  an  action  upon  a  written  contract  the  contract  must 
be  construed  upon  demurrer  by  the  light  afforded  by  the  decla- 
ration alone,  and  not  by  circumstances  suggested,  but  which 
do  not  appear  upon  the  face  of  the  declaration,  and,  further, 
the  illegality  of  a  contract  sued  upon  must  appear  upon  the 
face  of  the  complaint,  or  it  cannot  be  taken  advantage  of  by 
demurrer.  Encyc.  Plead.  &  Prac.  vol.  6,  p.  297,  and  cases  cit- 
ed in  note  4. 


Digitized  by  VjOOQ  IC 


CHILBEBG  y.  HEONESS  171 

Generally  and  affirmatively  speaking,  it  is  undoubtedly  the 
law  that  a  contract  against  public  policy  is  illegal  and  cannot 
be  enforced;  but,  as  said  in  McCowen  v.  Pew,  153  Cal.  735, 
96  Pac.  893,  21  L.  R.  A.  (N.  S.)  800,  15  Ann.  Gas.  630: 

"A  contract  should  not  be  declared  In  contravention  of  pubUc  poli- 
cy unless  it  is  apparent  tliat  it  controverts  some  public  statute,  or 
is  against  good  morals,  or  that  Its  tendency  is  to  interfere  with  the 
public  welfare  or  safety." 

In  the  last  analysis,  therefore,  every  case  must  be  determined 
upon  the  particular  facts  involved,  or  upon  the  facts  as  pre- 
sented by  the  pleadings.  Gonfining  myself,  therefore,  to  a 
consideration  of  the  contract,  as  set  forth  in  the  complaint,  as 
we  are  bound  to  do,  in  passing  on  the  demurrer,  I  am  unable 
to  declare  the  contract  in  this  case  to  be  illegal. 

Gounsel  for  defendant  has  cited  numerous  cases  in  support 
of  his  contention  that  this  contract  is  illegal  on  its  face,  as 
against  public  policy.  But  these  cases  were  either  not  decided 
upon  demurrer,  or  else  the  facts  in  them  were  so  different  as 
to  be  inapplicable  here.  In  McMuUen  v.  Hoflfman,  174  U. 
S.  639,  19  Sup.  Gt.  839,  43  L.  Ed.  1117,  the  facts  of  that  case 
are  totally  different  from  the  facts  here,  and  the  evil  inten- 
tion of  the  parties,  as  well  as  the  evil  tendency  of  the  contract, 
was  most  flagrant.  I  fail  to  see,  as  was  held  in  that  case,  where 
the  contract  here  discloses  any  tendency  to  lessen  the  bids, 
or  that  the  parties  thereto  committed  fraud  in  combining  their 
interests  and  concealing  the  same,  and  submitting  different  bids 
as  if  they  were  bona  fide.  The  contract  here  shows  on  its 
face  nothing  more  nor  less  than  an  agreement  that  the  par- 
ties shall  endeavor  to  obtain  a  contract  for  carrying  the  mail 
in  Alaska,  and  that  they  shall  divide  the  net  profits  upon  an 
agreed  percentage  basis,  after  the  objects  of  the  contract  are 
completed,  and  after  the  money  due  on  same  is  paid  by  the 
United  States.  There  is  no  suggestion  of  a  purpose  to  lessen 
the  bids,  nor  is  that  the  effect  or  tendency  of  the  contract. 

In  King  v.  Winants,  71  N.  G.  469,  17  Am.  Rep.  11,  the  par- 
ties were  rival  bidders  for  a  government  contract,  and  it  af- 
firmatively appeared  that  they  agreed  not  to  bid  against  each 
other,  so  as  to  enable  one  or  both  to  get  the  contract  at  a  much 
higher  rate,  and  to  divide  the  profits  among  them.  There  was 
nothing  of  the  kind  in  this  case,  or,  at  least,  the  contract  does 
not  show  such  state  of  facts  on  its  face.     Much  stress  was 
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placed  in  argument  upon  the  case  of  Tool  Company  v.  Nor- 
ris,  2  Wall.  (69  U.  S.)  45,  17  L.  Ed.  868.  In  that  case  there 
was  an  agreement  for  compensation  (contingent)  for  procuring 
a  contract  from  the  government  for  furnishing  its  supplies. 
The  precise  terms  of  the  contract  do  not  appear,  but  no  one 
can  read  the  statement  of  the  facts  without  being  shown  the 
lobbying  done  by  the  plaintiff  and  the  lobbying  character  of  his 
contract.  I  am  aware  that  it  was  said  in  that  case  that 
"agreements  for  compensation  contingent  upon  success  sug- 
gest a  use  of  sinister  and  corrupt  means  for  the  accomplish- 
ment" of  their  ends ;  but  this  case  can  have  no  just  applica- 
tion to  the  contract  now  under  consideration — b.  contract  of 
partnership  to  obtain  a  mail  contract  and  to  divide  the  net 
profits  after  the  government  payments  are  completed,  without 
a  scintilla  of  evidence  of  any  lobbying  influence,  so  glaring 
in  the  Tool  Case.  From  the  very  nature  of  the  contract  in  the 
Tool  Case,  its  lobbying  and  corrupting  tendency  was  obvious, 
and  the  personal  conduct  of  the  plaintiff,  as  shown  by  the 
evidence,  deserved  the  severest  censure  and  condemnation. 

In  Meguire  v.  Corwine,  101  U.  S.  108,  25  L.  Ed.  899,  the 
case  went  to  a  jury  upon  the  evidence.  The  contract  was  for 
the  appointment  of  a  special  counsel  for  the  government  up- 
on a  contingent  fee.  The  facts  of  the  case  show  fraud,  and 
the  tendency  of  the  contract  involved  necessarily  the  device 
of  lobbying  and  undue  solicitation  for  said  employment. 

The  case  of  McConaghy  v.  Clark,  35  Wash.  689,  77  Pac. 
1084,  is  so  totally  unlike  the  case  here,  that  it  is  hardly  nec- 
essary to  refer  to  it.  It  was  substantially,  however,  a  ques- 
tion of  substituting  another  for  the  real  mail  contractor,  which, 
of  course,  the  court  held  could  not  be  done  without  the  consent 
of  the  Post  Office  Department.  No  such  substitution  was  con- 
templated in  the  contract  involved  in  this  case. 

The  case  of  Marshall  v.  B.  &  O.  Railroad  Co.,  16  How.  314, 
14  L.  Ed.  953,  was  clearly  a  lobbying  contract  of  the  first  or- 
der, and  can  have  no  bearing  on  the  case  here.  So  was  the 
case  of  Trist  v.  Child,  21  Wall.  441,  22  L.  Ed.  623,  clearly  a 
case  of  a  contract  for  "lobbying  services."  In  the  last  case  the 
court  said  (21  Wall,  at  page  451,  22  L.  Ed.  623): 

"The  agreement  In  the  present  case  was  for  the  sale  of  the  In- 
fluence and  exertions  of  the  lobbying  agent  to  bring  about  the  pas- 
sage of  a  law  for  the  payment  of  a  private  claim,  without  reference 
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to  its  merits,  b^  means  which,  if  not  corrupt,  were  illegitimate,  and, 
considered  in  connection  with  the  pecuniary  interest  of  the  agent  at 
stake,  contrary  to  the  plainest  principles  of  public  policy.  No  one 
has  a  right,  in  such  circumstances,  to  put  himself  in  a  position  of 
temptation  to  do  what  is  regarded  as  so  pernicious  in  its  character. 
The  law  forbids  the  inchoate  step,  and  puts  the  seal  of  its  reproba- 
tion upon  the  undertaking.'* 

While  this  court  heartily  indorses  the  language  above  quot- 
ed, in  this  case  it  sees  no  application  to  the  facts  of  the  case 
cited  by  the  defendant;  and,  while  it  also  indorses  the  lan- 
guage of  the  court  in  McMullen  v.  Hoffman,  supra,  con- 
demning contracts  that  tend  to  lessen  competition  and  suggest 
a  fraudulent  combination  of  interests  and  concealment  by  the 
parties  to  it,  it  fails  to  discover  on  the  face  of  the  contract 
alleged  in  the  complaint  here,  any  such  suggestion  that  would 
bring  this  contract  within  any  of  the  cases  above  referred  to. 

As  opposed  to  the  cases  relied  on  by  the  defendant,  we  now 
consider  the  case  of  Hobbs  v.  McLean,  117  U.  S.  567,  6  Sup. 
Ct.  870,  29  L.  Ed.  940.  That  case  was  not  a  mail  contract,  it 
is  true;  but  the  essential  facts  of  the  case  are  almost  iden- 
tical with  the  case  at  bar.  It  was  a  partnership  formed  with 
respect  to  a  government  contract  which  the  party  expected  to 
and  did  subsequently  obtain.  The  contention  that  this  con- 
tract was  evil  in  its  intention  could  have  been  advanced  as  for- 
cibly in  that  case  as  in  the  case  at  bar,  but  it  was  scarcely 
considered.  The  court  confined  itself  almost  entirely  to  the 
question  as  to  whether  there  was  an  assignment  such  as  is 
forbidden  by  sections  3477  and  3^37  of  the  Revised  Statutes 
(U.  S.  Comp.  St.  1916,  §§  6383,  6890).  Comparing  the  case  at 
bar  with  the  many  'cases  cited  by  the  defendant  and  hereto- 
fore referred  to,  in  which  the  facts  and  circumstances  appear 
showing  the  evil  tendency  of  the  particular  contracts,  empha- 
sizes the  fact  that  a  contract  which  simply  purposes  to  obtain 
a  government  contract  and  to  divide  the  net  profits  therefrom, 
should  not  be  declared  void  on  its  face.  This  case  of  Hobbs 
V.  McLean  also  disposes  of  the  contention  that  there  is  any 
assignment  of  a  claim  against  the  United  States  by  the  contract 
alleged  here,  as  being  forbidden  by  sections  3477  and  3737  of 
the  Revised  Statutes,  as  was  the  case  in  Spofford  v.  Kirk,  97 
U.  S.  484,  24  L.  Ed.  1032,  and  the  other  cases  cited  in  Hobbs 
v.  McLean  and  relied  on  by  the  defendant.     The  court  said 
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in  Hobbs  v.  McLean,  117  U.  S.  at  page  575,  6  Siip.  Ct.  at  page 
873(29L.  Ed.  940): 

"When  the  contract  of  partnership  was  made,  Pecfc  (who  stands  in 
the  position  of  the  plaintiff  here)  had  no  claim  which  he  could  pre- 
sent for  payment,  or  on  which  he  could  have  brought  suit  He 
therefore  had  no  daim  the  assignment  of  which  the  statute  forbids. 
It  is  so  clear  that  the  articles  of  partnership  do  not  constitute  such 
an  assignment  as  is  forbidden  by  the  section  under  consideration  that 
it  would  be  a  waste  of  words  further  to  discuss  the  point" 

And,  as  especially  applicable  to  the  case  at  bar,  the  court 
further  said  (117  U.  S.  on  page  576,  6  Sup.  Ct.  on  page  874 
[29L.  Ed.  940]): 

'*For  it  is  a  rule  of  interpretation  that,  where  a  contract  is  fairly 
open  to  two  constructions,  by  one  of  which  it  would  be  lawful  and 
the  other  unlawful,  the  former  must  be  adopted." 

And  further: 

"Interpreting  the  articles  in  the  light  of  the  statute,  as  it  is  the 
duty  of  the  Court  to  do,  they  were  not  intended  to  transfer,  and  do 
not  transfer,  to  the  plaintiffs  any  claim  of  demand,  legal  or  equitable, 
against  the  United  States,  or  any  right  to  exact  payment  from  the 
government  by  suit  or  otherwise.  They  may  be  fairly  construed  to 
be  the  personal  contract* of  Peck,  by  which,  in  consideration  of 
money  to  be  advanced  and  services  to  be  performed  by  the  plaintiffs, 
he  agreed  to  divide  with  them  a  fund  which  he  expected  to  receive 
from  the  United  States,  on  a  contract  which  he  had  not  yet  entered 
into.  This  is  the  plainly  expressed  meaning  of  the  partnership  con- 
tract, and  it  is  only  by  a  strained  and  forced  construction  that  it  can 
be  held  to  effect  a  transfer  of  Peck's  contract  with  the  United  States 
and  to  be  a  violation  of  the  statute." 

This  language  of  the  court  in  Hobbs  v.  McLean,  supra,  could 
scarcely  be  more  apposite  to  the  case  at  bar;  and  an  exam- 
ination of  that  case,  comparing  therewith  McMullen  v.  Hoff- 
man, supra,  and  similar  cases,  marks  to  my  mind  a  clear  dis- 
tinction between  the  latter  cases  and  the  case  at  bar.  See,  also. 
Northern  Pacific  Lumber  Co.  v.  Spors,  75  Pac.  890,  follow- 
ing Hobbs  V.  McLean ;  also  Dulaney  v.  Scudder,  94  Fed.  page 
6,  36  C.  C.  A.  52. 

The  case  of  Bellows  v.  Russell,  20  N.  H.  427,  51  Am.  Dec. 
238,  held: 

(1)  That  an  "agreement  that  one  shall  bid  for  several  for  a  mail 
contract  is  not  void,  unless  made  for  some  illegal  purpose,  affecting 
public  policy,"  and 
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(2)  ''Whether  a  contract  was  made  for  an  illegal  purpose  Is  a  ques- 
tion of  fact  for  a  jury.** 

And  this  was  the  holding  of  the  court,  notwithstanding  that, 
"when  the  contract  was  made,  the  parties  met,  and,  learning 
that  each  intended  to  bid  for  the  mail  route  named  and  had 
made  some  preparation  for  that  purpose,  entered  into  the 
written  contract,"  which  was  quite  similar  to  the  contract  here. 
See,  also,  the  case  of  Breslin  v.  Brown,  24  Ohio  St.  565,  15 
Am.  Rep.  627,  which  is  also  quite  similar  to  the  case  at  bar. 

An  attentive  reading  of  the  citations  by  defendant's  counsel 
from  Lindley,  page  181,  and  Parsons,  §  39,  will,  I  think,  show 
that  they  do  not  support  his  contention,  or  do  not  apply  to  the 
case  here.  The  contract,  stripped  of  all  surplusage,  is  simply 
one  between  the  parties : 

(1)  To  obtain  the  mail  contract; 

(2)  To  provide  the  means  of  performing  it ;  and 

(3)  To  divide  the  net  profits,  after  the  government  has  paid 
over  the  money. 

That,  and  that  only,  is  the  meaning  and  scope  of  the  part- 
nership. The  contract  here  does  not  contemplate  a  partner- 
ship as  to  the  administration  of  the  actual  business  of  the  of- 
fice of  postmaster,  as  suggested  by  Mr.  Parsons,  supra,  nor 
does  it  pretend  to  be  a  partnership,  with  all  the  incidents  of 
that  relation  of  the  parties  as  to  creditors,  etc.  It  is  merely  a 
partnership  inter  sese  for  the  purposes  indicated  above.  If 
it  be  true,  as  the  inevitable  result  of  defendant's  argument, 
that  all  contracts  to  obtain  a  government  contract  are  against 
public  policy  and  illegal,  then  this  contract  should  be  con- 
demned ;  but  manifestly  this  is-  not  the  law  as  declared  by 
the  Supreme  Court  in  Hobbs  v.  McLean,  supra,  and  other  sim- 
ilar cases  cited  by  that  court.  In  a  note  to  Houlton  v.  Dunn, 
30  L.  R.  A.  737,  it  is  said: 

"The  line  of  demarcation  between  contracts  for  procuring  legisla- 
tion which  are  upheld  and  those  which  are  condemned  seems  to  be 
well  drawn.  All  contracts  for  legitimate  professional  services  for  a 
fixed  compensation  are  enforced,  while  those  for  a  contingent  fee, 
or  which  require  personal  influence,  personal  solicitation  of  members, 
or  any  trickery  or  imderhanded  means  to  secure  the  legislation,  are 
not  enforced.  ♦  ♦  ♦  There  are  many  expressions  in  opinions  of 
the  courts  which  would  lead  to  a  general  condemnation  of  all  con- 
tracts to  procure  legislation,  and  scHne  decisions  tending  also  in 
that  direction.    But  those  expressions  are  not  Intended  to  apply  to 
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cases  of  legitimate  services,  and  the  decisions  are  usually  in  cases 
where  some  evil  tendency  or  influence  was  apparent.  There  seems 
to  be  no  case  in  which  legitimate  services  for  a  fee  payable  absolute 
have  been  condemned." 

See,  also,  Stroemer  v.  Van  Orsdel,  74  Neb.  132,  103  N.  W. 
1053,  107  N.  W.  125,  4  L.  R.  A.  (N.  S.)  213,  and  note,  121 
Am.  St.  Rep.  713. 

We  think  this  a  correct  statenfient  of  the  rule  in  full  accord 
with  Supreme  Court  (United  States)  decisions,  and,  while  it 
is  made  with  reference  to  the  procuring  of  legislation,  there 
is  no  reason  why  it  should  not  apply  to  cases  of  obtaining  mail 
contracts,  and  the  test  of  their  legality  or  nonlegality  made 
to  depend  on  the  fact  as  to  whether  or  not  the  contract  is  le- 
gitimate with  reference  to  all  the  circumstances  of  each  par- 
ticular case,  to  be  inquired  into  by  the  court  or  jury.  If  this 
be  so,  the  contract  here,  being  unobjectionable  to  any  statu- 
tory inhibition,  under  the  decision  of  Hobbs  v.  McLean,  supra, 
should  not  be  condemned  by  sustaining  the  demurrer,  unless 
some  evil  tendency  is  apparent  upon  the  face  of  the  contract, 
and  surely  nothing  of  that  character  is  apparent  upon  the  con- 
tract alleged  in  the  complaint. 

With  respect  to  the  second  ground  of  the  demurrer,  that 
the  complaint,  or  alleged  contract  therein,  does  not  state  a 
legal  partnership,  or,  rather,  that  the  relation  of  partners 
does  not  exist  between  the  plaintiff  and  the  defendant,  it  seems 
very  clear  to  the  court,  from  the  terms  of  the  written  contract 
itself,  that  it  was  the  intention  of  the  parties  to  form  a  part- 
nership inter  sese.  The  plain  declaration  of  the  partnership 
in  the  written  contract,  taken  alone,  is  a  high,  if  not  conclu- 
sive, test  of  the  intention  of  the  parties  to  form  a  partnership 
inter  sese,  and  to  join  together  to  carry  on  a  trade  or  adven- 
ture for  their  common  benefit ;  each  contributing  property  and 
services,  and  having  a  community  of  interests  in  the  profits.  As 
between  themselves,  the  written  contract  shows  unmistakably 
their  intention  to  form  the  partnership,  with  all  the  requi- 
sites of  a  joint  purpose,  a  joint  contribution  of  services  and 
money,  and  a  community  of  interests  in  the  net  profits. 

In  most  of  the  cases  wherein  the  question  has  arisen  as  to 
whether  or  not  there  was  a  legal  partnership  between  persons 
who  had  been  dealing  together,  or  jointly,  with  reference  to 
certain  transactions,  or  property,  there  did  not  appear  in  the 
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written  contract,  if  there  was  one,  any,  or  rather  a  positive, 
declaration  of  the  partnership,  or  it  has  arisen  with  respect  to 
the  partnership  quoad  its  liability  to  creditors.  Questions  of 
this  kind  are  often  difficult  of  solution,  but  no  such  state  of 
facts  exists  in  the  case  at  bar. 

Without  stating  specifically  wherein  they  are  applicable 
to  this  particular  case,  the  well-known  maxims  of  equity,  that 
**he  who  seeks  equity  must  do  equity,"  and  "he  who  comes  into 
equity  must  come  with  clean  hands,"  are  cited  in  defendant's 
brief.  Presumably  they  are  cited  with  reference  to  the  seem- 
ingly gross  inequality  of  a  division  of  the  net  profits  between 
the  parties  as  provided  by  the  contract.  It  is  sufficient  to  say 
with  respect  to  that  matter  that  it  is  a  feature  of  the  case 
which  may  not  be  considered  on  the  demurrer,  but  may  come 
up  for  consideration  and  determination  when  the  case  is  heard 
on  its  merits.  See  Fechteler  v.  Palm  Bros.,  133  Fed.  466,  66 
C.  C.  A.  336;  Fleming  v.  Lee,  109  Fed.  953-955;  Meehan  v. 
Valentine,  145  U.  S.  611,  12  Sup.  Ct.  972,  36  L.  Ed.  835;  and 
a  very  learned  and  elaborate  note  to  Cudahy  Packing  Co.  v. 
Hibou,  18  L.  R.  A.  (N.  S.)  pages  981,  982,  983,  et'  seq.,  and 
page  1105. 

Having  reached  the  conclusion,  therefore,  that  the  contract 
alleged  by  the  complaint  is  not  illegal  on  its  face,  that  it  does 
not  contravene  any  of  the  provisions  of  the  Revised  Statutes 
of  the  United  States,  and  that  the  complaint  sufficiently  states 
and  shows  the  existence  of  a  legal  partnership  between  the 
parties,  and  in  view  of  the  positive  allegations  of  the  com- 
plaint of  the  defendant's  insolvency,  his  actual  and  threatened 
diversion  of  the  partnership  funds  still  payable  by  the  gov- 
ernment, and  the  evident  necessity  for  an  accounting  between 
the  parties,  I  am  of  opinion  that  the  case  presented  is  one 
of  equitable  cognizance  and  demands  the  equitable  interposi- 
tion of  the  court.  See  High  on  Receivers,  under  title  of  "In- 
junctions," p.  492,  §  760  et  seq. 

For  these  reasons,  the  demurrer  is  overruled,  and  the  re- 
straining order  may  be  allowed  until  the  final  hearing  of  the 
case;  and  it  is  so  ordered. 
5A.R.— 12 
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STANLEY  et  aL  ▼.  GREENBER6  et  aL 

(Second  Division.      Nome.     September  26,  1914.) 

No.  2365. 

Justices  of  thb  Peace  ^s»152 — Appea]>— Pabtie& 

A  Joint  Judgment  in  Justice  court  was  entered  against  several 
defendants.  One  of  the  defendants  appealed  the  case  to  the 
district  court,  under  the  provisions  of  section  1827,  Comp.  Laws 
Alaska  1913.  On  motion  to  dismiss  the  appeal  for  want  of  Ju- 
risdiction, held  that,  while  section  1827  provides  that  ''either 
party  may  appeal  from  a  Judgment  given  in  a  Justice's  court,"  it 
does  not  authorize  one  only  of  several  Joint  plaintiffs  or  de- 
fendants to  appeal ;  that  the  phrase  "either  party"  means  either 
the  plaintiffs  or  the  defendants,  whether  Joint  or  several;  it 
means  that  either  the  plaintiffs  or  the  defendants  may  appeal, 
but  not  one  of  several  plaintiffs  or  defendants. 

O.  D.  Cochran  and  G.  J.  Lomen,  both  pf  Nome,  for  plain- 
tiffs. 

J.  F.  Hobbes,  of  Nome,  and  W.  A.  Gilmore,  of  Seattle, 
Wash.,  for  defendants 

TUCKER,  District  Judge.  This  case  is  before  me  on  a  mo- 
tion to  dismiss  the  appeal  on  several  grounds,  and  on  a  motion 
for  judgment  in  the  proceedings.  In  my  view  of  the  case,  and 
because  the  motion  to  dismiss  involves  the  question  of  juris- 
diction, that  motion  only  need  be  considered.  It  is  contended 
by  the  opposers  of  the  motion  to  dismiss  that  section  1827  of 
the  Aladca  Compiled  Laws  of  1913,  which  reads  that  either 
party  may  appeal  from  a  judgment  had  in  a  justice's  'court, 
allows  any  one  of  the  parties  to  the  action  or  the  judgment  to 
appeal,  irrespective  of  whether  the  judgment  is  joint,  or  joint 
and  several.  While  the  term  "either"  is  sometimes  used  with 
reference  to  more  than  one,  it  usually  refers  to  one  of  two,  and 
this  is  undoubtedly  its  meaning  here.  The  case  of  Burns  v. 
Payne,  31  Or.  100,  49  Pac.  884,  is  not  in  point.  There  the  judg- 
ment was  against  the  principal  debtor,  and  then,  by  way  of 
garnishee  proceedings,  judgment  was  obtained  against  the 
garnishee,  and  the  question  was  whether  the  garnishee  alone 
could  appeal ;  he  not  having  been  a  party  to  the  original  ac- 
tion or  judgment.     The  Oregon  court  decided  that  the  gar- 
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nishee  would  have  the  right  to  appeal  because,  under  the  pro- 
visional remedy  by  attachment  provided  by  its  Code,  the  plain- 
tiff stood  in  the  shoes  and  was  asserting  the  rights  of  the 
defendant,  of  the  principal  debtor,  against  the  garnishee.  His 
right  of  appeal  was  not  recognized  by  virtue  of  section  2117 
of  Hill's  Oregon  Code,  which  is  similar  to  section  1827  of  the 
Alaska  Code. 

In  Davidson  v.  Jennings,  27  Colo.  187,  60  PaQ.  354,  48  L. 
R.  A.  340,  83  Am.  St.  Rep.  49,  the  motion  to  dismiss  the  appeal 
was  on  the  ground  that  the  appeal  was  taken  by  only  some  of 
the  parties  against  whom  judgment  was  given.  The  court 
overruled  the  motion  because  of  section  1085  of  the  Colorado 
Code,  which  provides  that  an  appeal  may  be  taken  by  any  per- 
son aggrieved  by  a  final  judgment  or  decree.  So  it  was  in 
Venner  v.  Denver,  15  Colo.  App.  495,  63  Pac.  1061.  The 
Codes  in  these  states  provide  that  any  person  aggrieved  may 
appeal ;  not  that  either  party  may  appeal,  as  in  section  1827. 

In  Cox  v.  Alexander,  30  Or.  438,  46  Pac.  794,  the  facts  are 
entirely  unlike  the  facts  here ;  but  that  case  was  under  Hill's 
Annotated  Laws,  §  536,  providing  that  any  party  to  a  suit 
can  appeal,  as  in  the  Colorado  Code.  The  case  of  South  Port- 
land V.  Munger,  36  Or.  457,  54  Pac.  814,  60  Pac.  5,  was  the 
case  of  tenants  in  common,  not  joint  tenants,  and  it  was  held 
that  some  of  them  could  appeal  for  the  reason,  as  stated  by 
the  court,  that : 

"Tenants  in  common  bold  by  unity  of  possession,  but  they  hold 
several  and  distinct  freeholds,  and,  under  our  statute,  the  action  to 
recover  possession  of  real  property  includes  a  recovery  of  the  estate 
which  the  demandant  has  in  it  and  which  must  be  a  legal  estate." 

It  may  be  conceded  that  this  is  a  joint  judgment,  and  the 
authorities  are  well-nigh  unanimous  in  holding  that  the  appeal 
should,  in  such  cases,  be  dismissed  where  only  one  of  the  plain- 
tiffs or  defendants  appeals.  In  Feibelman  v.  Packard,  108  U. 
S.  14,  1  Sup.  Ct.  138,  27  L.  Ed.  634,  it  was  held  that: 

"A  writ  of  error  sued  out  by  one  of  two  or  more  Joint  defendants, 
without  a  summons  and  severance,  or  equivalent  proceeding,  must 
be  dismissed." 

In  Brown  v.  Yates,  24  Okl.  231,  103  Pac.  667,  it  was  held 
that: 
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"If,  from  the  Judgment  of  a  Justice  of  the  peace  against  three  de- 
fendants, one  of  them  appeals  to  the  county  court,  in  his  own  name, 
without  Joining  the  others,  the  appeal  should  be  dismissed." 

The  latter  is  a  well-considered  case,  in  which  many  authori- 
ties are  cited  and  reasons  for  the  rule  given.  See  American 
Digest,  vol.  2,  p.  2135,  §  1811,  Appeal  and  Error.  For  these 
reasons,  and  under  these  authorities,  I  am  of  opinion  that  the 
motion  to  dismiss  the  appeal  should  be  sustained. 


PACIFIC  COAST  CO.  v.  JAMBS. 

(First  Division.    Juneau.    Octoher  20,  1914.) 

No.  1024-A. 

1.  Navigable  Waters  «=s>36(3) — Tideland— Abandonment. 

In  1882  plaintiff  erected  a  T-shaped  wharf  extending  out 
from  the  shore  in  front  of  Juneau,  and  used  the  same  for  land- 
ing its  boats  and  vessels  until  1804,  when  and  always  thereafter 
it  abandoned  the  site,  and  the  same  was  unoccupied  and  in  a 
state  of  nature.  In  1900  the  defendant  entered  upon  said  tide- 
land  so  formerly  occupied  by  plaintiff,  and  improved  it,  and  has 
ever  since  used  and  occupied  it,  without  let  or  hindrance,  until 
this  suit  was  brought.  Plaintiff  claims  right  of  possession  under 
Act  May  17,  1884,  c.  53,  §  8,  23  Stat.  24,  providing  "that  Indians 
and  other  persons  in  said  district  shall  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their  use  or  occupation  or 
now  claimed  by  them,"  etc.  Held,  the  act  does  not  prohibit  the 
persons  mentioned  therein  from  transferring  the  title  thereto,  or 
abandoning  the  same ;  that  plaintiff  did  so  abandon  all  claim  or 
occupancy  of  said  land  before  defendant  entered  thereon.  Find- 
ings ordered'  for  the  defendant. 

2.  Adveibsb  Possession  «=»70 — Color  op  Title. 

Color  of  title  is  that  which  purports  to  be  title,  but  Is  no 
title.  It  is  not  title,  but  only  the  semblance  of  title.  It  must  be 
in  form  a  conveyance  of  title.  One  cannot  make  his  own  title. 
A  location  notice  is  not  a  conveyance ;  it  is  a  mere  claim. 

In  1881,  a  man  by  the  name  of  M.  W.  Murry  filed  a  loca- 
tion notice,  on  a  wharf  site  on  the  Juneau  water  front,  and 
shortly  afterwards  the  miners  in  and  around  Juneau  passed 
a  resolution  approving  the  location.  In  1881  the  construction 
of  a  wharf  was  begun,  and  in  1882  the  wharf  was  completed. 

^s»see  same  topic  ft  KEY-NUMBER  in  all  Key- Numbered  Digests  ft  Indexes 
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There  is  no  evidence  that  Murry  built  the  wharf,  or  had 
anything  to  do  with  its  building,  or  that  any  consent  from 
Murry  was  obtained.  In  fact,  Murry  seems  to  have  vanished 
for  several  years,  and  it  was  only  in  1898  that  plaintiff  ac- 
quired whatever  rights  Murry  had,  if,  indeed,  he  had  any. 

Certain  it  is,  however,  that  in  1882  the  plaintift  went  into 
use  and  occupation  of  the  wharf,  and  in  the  absence  of  any 
evidence  to  the  contrary  it  must  be  presumed  that  plaintiff 
owned  said  wharf,  and  used  and  occupied — ^that  is,  possessed — 
it,  in  its  own  right  The  wharf  was  built  in  the  shape  of  a  T, 
the  stem  of  which  extended  from  the  upland  out  to  deep  wa- 
ter, with  a  face  at  deep  water.  The  plaintiff  was  engaged  in 
the  transportation  business  between  Seattle  and  Juneau,  and 
was  operating  such  steamers  as  the  Idaho,  the  Ancon,  the 
Queen,  etc.  The  steamers  operated  by  the  company  were 
much  too  long  for  the  face  of  the  dock,  so  that  it  was  nec- 
essary, in  rough  weather,  while  a  vessel  was  to  lie  at  the  face 
of  the  dock,  to  moor  the  bow  and  stem  of  the  vessel  by  lines 
running  therefrom  to  the  shore.  Whether  these  lines  were 
fastened  to  stumps  or  boulders  on  the  shore,  or  to  a  pile  at 
low  water,  the  evidence  is  not  very  satisfactory;  but  I  think 
it  is  clear  that  a  space  of  at  least  250  to  300  feet  on  each 
side  of  the  center  line  of  the  wharf  was  a  necessary  adjunct  to 
the  use  and  enjoyment  of  the  wharf  as  a  landing  place  for 
such  vessels  as  were  operated  by  the  plaintiff. 

In  1892  the  plaintiff  built  another  wharf  nearer  the  town  of 
Juneau — in  fact,  in  the  town — ^and  from  1894  landed  its  ves- 
sels entirely  at  this  new  wharf.  The  evidence  is  that  only  one 
of  plaintiff's  vessels,  to  wit,  the  Alki,  was  docked  at  the  old 
wharf  after  1894.  The  Alki  docked  there  in  1895.  But  there 
is  no  evidence  that  she  was  moored  by  bow  or  stern  lines  run- 
ning to  the  shore,  fastened  upon  or  over  the  property  in  dis- 
pute. The  old  wharf  was  allowed  to  fall  into  unrepair  and 
disuse.  The  structures  near  the  upland  were  converted  into  a 
sardine  factory,  a  glove  factory,  and  a  tenement  house.  There 
is  no  evidence  that,  after  the  plaintiff  moved  to  the  new  wharf, 
it  used  or  occupied  the  premises  in  dispute  for  any  purpose 
whatsoever. 

In  1894,  then,  the  plaintiff  ceased  to  use  or  occupy,  for  any 
purpose  whatsoever,  any  part  of  the  tidelands  in  controversy. 
A  period  of  six  years  now  elapses,  during  which  the  said  tide- 
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lands  remained  in  a  state  of  nature ;  no  improvements  there- 
on; no  occupancy;  no  sign  of  occupancy;  no  use  made  of 
them  by  any  one ;  no  act  of  ownership  performed  by  any  one. 
There  is  no  evidence  that  plaintiff  renounced  its  claim ;  i.  e.,  it 
did  not  say  in  words,  "I  no  longer  claim;"  but  there  is  every 
evidence  that  it  abandoned,  forsook,  ceased  to  use,  improve,  or 
care  for  the  tideland. 

Shackleford  &  Bayless,  of  Juneau,  for  plaintiff. 
Gunnison  &  Robertson,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  What,  then,  was  the  legal  sta- 
tus in  1900  of  the  tideland  in  controversy? 

Plaintiff  claims  that  it  then  belonged  to  it.  The  basis  of 
plaintiff's  claim  is  this : 

(a)  Plaintiff  claims  that  the  land  in  dispute  belonged  to  it 
because  by  the  act  of  May  17,  1884,  it  was  provided  that 
Indians  or  others  should  not  be  disturbed  in  the  possession 
of  lands  then  in  their  actual  use  or  occupation,  or  claimed  by 
them. 

One  may  use  or  occupy  lands  and  yet  not  claim  them ;  one 
may  claim  lands  and  yet  not  use  or  occupy  them.  I  think  the 
last  "or"  in  that  statute  must  be  read  as  ''and,''  for  certainly 
it  is  unthinkable  that  Congress  intended  that  a  person  was 
ever  afterwards  to  be  protected,  on  account  of  the  fact  that  in 
1884  he  claimed  a  piece  of  land.  In  the  case  of  Sutter  v. 
Heckman,  1  Alaska,  188,  199,  Judge  Brown,  formerly  of  this 
court,  said: 

'*It  is  believed  that  the  language  used  in  the  act  of  Congress  of 
May  17,  1884,  'used  or  occupied,'  limits  the  following  words,  'or 
claimed  by  them,'  used  in  the  same  connection.  Clearly  Congress 
never  intended  that  an  Indian  or  white  man  might  say  to  his  neigh- 
bors, *I  claim  a  hundred  thousand  acres,  or  a  million  acres,  or  any 
other  amount  of  land,  between  certain  boundaries  or  natural  land- 
marks, as  my  individual  property,'  and  that  such  a  claim  would  be 
protected  by  said  acts,  and  made  sacred  to  the  rights  of  the  claimant 
as  a  property  right." 

Thus  construing  the  word  "or,"  the  statute  would  read: 

"Indians  and  other  persons  shall  not  be  disturbed  in  the  possession 
of  lands  in  their  use  or  occupation  and  claimed  by  them." 

But  the  statute  is  simply  a  prohibition  against  any  one  dis- 
turbing the  possession  if  any  such  possession  exists ;  it  is  not 
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a  prohibition  against  the  aliening  or  transferring  that  pos- 
session, nor  against  abandoning  it.  In  the  case  last  cited 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  held  that 
the  right  under  the  act  of  1884  could  be  conveyed.  If  it  could 
be  conveyed,  it  could  be  abandoned,  for  an  abandonment  of 
possession  is  in  effect  a  conveyance,  not  to  any  specific  person, 
but  to  all  the  world. 

In  Carroll  v.  Price  (D.  C.)  81  Fed.  143,  Judge  Delaney, 
formerly  of  this  court,  virtually  construed  the  statute  in  the 
same  way  in  his  instructions  to  the  jury.  Carroll,  in  that  case, 
claimed  under  the  act  of  1884,  but  the  charge  was: 

"If  you  find  from  the  evidence  that  the  plaintiff  and  his  grantors 
have  been  In  the  continuous  occupancy  and  possession  of  the  tract 
located  by  Powers  in  1881.  •  ♦  ♦  On  the  other  hand,  if  you  find 
that  the  plaintiff  did  not  have  such  possession,  or  that  the  groun'd 
was  unoccupied,  unpossessed,  and  unimproved  public  land  when 
Price  took  possession  of  it  in  1895,  then  he  had  the  right  to  go  on, 
locate,  and  occupy  it,  and  the  defendants,  as  his  grantees,  are  enti- 
tled to  your  verdict" 

In  1884  plaintiff  had  use,  occupation,  and  claim  of  the  tide- 
land  in  controversy,  but  after  1894  it  did  not  continue  the  use 
or  occupation  of  the  tideland  in  controversy.  How,  then, 
was  it  possessed  of  any  right  to  keep  others  off? 

Plaintiff  contends  that  it  had  color  of  title,  and,  being  in 
foot  possession  of  the  tideland  covered  by  the  wharf,  it  had 
constructive  possession  to  the  limits  of  the  paper  title.  As  a 
propositon  of  law,  this  may  be  conceded,  and  that  leads  to 
the  inquiry :    "Did  plaintiff  have  color  of  title  ?" 

It  is  claimed  that  plaintiff's  color  of  title  was  this,  to  wit : 
The  location  notice  filed  in  the  office  of  the  United  States 
commissioner  at  Juneau  in  1881  by  M.  W.  Murry.  The  answer 
to  this  is  twofold : 

(I)  There  is  no  evidence  that  prior  to  1898' they  claimed 
under  or  had  anything  to  do  with  Murry. 

(II)  If  Murry  were  but  a  trustee  for  them,  so  that  the  lo- 
cation notice  is  really  their  location  notice,  yet  a  location  no- 
tice is  not  color  of  title. 

Color  of  title  is  that  which  purports  to  be  title,  but  is  no 
title.  It  is  not  title,  but  only  the  semblance  of  title.  It  must 
be  in  form  a  conveyance  of  title.  One  cannot  make  his  own 
color  of  title.  A  location  notice  is  not  a  conveyance.  It  is  a 
mere  claim. 


Digitized  by  VjOOQ  IC 


184  6  ALASKA  REPORTS 

In  1900  defendant  went  upon  the  tideland,  cleared  it  of 
boulders,  ?ind  commenced  to  use  it  as  a  landing  place  for 
rafts  and  scows,  and  ever  since  said  year  has  been  so  using 
it  without  let  or  hindrance  from  plaintiff — improving  it  from 
time  to  time. 

During  all  this  time  plaintiff  has  neither  used  nor  occupied 
the  tideland  in  question,  except  that  it  collected  some  rent 
from  Receiver  Davidson,  and  permitted  one  Messerschmidt 
to  land  some  wood  there,  and  has  paid  taxes.  This  is  insuffi- 
cient. The  permission  to  Davidson  and  Messerschmidt  is  on 
a  par  with  the  proposition  of  the  tramp  to  the  slow-witted 
person  that  the  former  would  give  the  latter  one-half  of  all 
the  logs  floating  down  the  Yukon  past  Dawson  which  the  lat- 
ter might  catch;  while  as  to  the  payment  of  taxes,  that  is 
only  a  circumstance  evidencing  a  bare  claim.  It  evidences 
neither  use  nor  occupation. 

As  to  the  claim  of  plaintiff  that  defendant  is  preventing  or 
interfering  with  his  access  from  the  uplands,  the  proof  is  sub- 
stantially like  that  in  the  case  of  McCloskey  v.  Pacific  Coast 
Co.  Whatever  littoral  rights  plaintiff  may  once  have  had  have 
been  cut  off  by  conveyances  and  by  the  street. 

Findings  and  decree  for  defendant 


H.  J.  RAYMOND  OO.  v.  ROBERT  ROYALTY  CO. 

(First  Division.    Juneau.    October  26,  1914.) 

No.  1152-A. 

1.  Corporations  ^s>513(1) — Action— Pleading. 

No  corporation  shall  be  permitted  to  commence  or  maintain 
any  suit,  action,  or  proceeding  in  Alaska  without  alleging  and 
proving  that  it  has  paid  its  annual  license  fee,  and  an  allega- 
tion in  the  complaint  "that  it  has  duly  qualified  and  complied 
with  all  the  laws  relating  to  corporations  in  said  district"  does 
not  meet  the  objection. 

2.  Pleading  «=»193(1),  354(1)— Demurrer  or  Motion  to  Strike. 

Where  a  complaint  does  not  allege  the  fact  that  plaintiff 
corporation  has  paid  its  annual  license  fee,  the  objection  shall 
be  made  by  demurrer  and  not  by  motion  to  strike  the  complaint. 

^=s»8ee  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Pleading  ^s»367(2) — Motion  to  Make  Mobe  Definite  and  Cer- 

tain. 

Where  the  objection  to  a  complaint  Is  that  Its  allegations 
'*are  so  indefinite  and  uncertain  that  the  precise  nature  of  the 
charge  is  not  apparent,"  the  defect  should  be  reached  by  motion 
to  require  the  pleading  to  be  made  more  certain  and  definite 
by  amendment,  and  not  by  motion  to  strike  the  complaint 

4.  Pleadino  ^s>352 — ^Motion  to  Strike. 

A  motion  to  strike  the  complaint,  because  several  causes  of 
action  are  attempted  to  be  stated  therein,  denied,  and  the  correct 
practice  suggested. 

5.  Contracts  ^s>334 — Pleading  Considebation. 

Where  a  complaint  merely  alleges  that  plaintifiT  rentlered  de- 
fendant a  bill  for  $1,100,  and  the  defendant  paid  $300  and  prom- 
ised to  pay  the  remainder,  no  cause  of  action  is  stated,  because 
no  consideration  is  alleged  for  the  promise. 

6.  Pleading  ^=»40 — Complaint— Definite  Theobt. 

A  complaint  must  proceed  upon  some  definite  theory,   and 
must  be  good  upon  that  theory. 

Shackleford  &  Bayless,  of  Juneau,  for  plaintiff. 
John  Rustgard,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  The  defendant  files  a  motion 
in  this  case  to  strike  the  complaint  herein  on  three  grounds. 
The  grounds  alleged  will  be  considered  seriatim. 

No  1.  "Because  the  complaint  fails  to  Show  that  the  plaintiff 
has  a  legal  capacity  to  sue."  Under  this  assignment  the  point 
is  made  that  the  plaintiff  has  not  alleged  that  the  plaintiff,  being 
a  corporation,  has  paid  its  annual  license  fee  last  due,  as  re- 
quired by  section  7,  chapter  11,  Session  Laws  of  Alaska  1913. 
Plaintiff  contends  that  the  allegation  in  the  complaint  "that 
it  has  duly  qualified  and  complied  with  all  the  laws  relating 
to  corporations  in  said  district"  meets  this  objection.  The 
court  does  not  think  so,  because  that  is  a  mere  allegation  of  a 
conclusion.  Whether  or  not  a  corporation  has  complied  with 
the  requirements  of  the  law  depends  upon  what  it  has  done. 
The  statute  is  explicit  as  to  what  the  complaint  shall  state, 
and  it  cannot  be  avoided. 

But,  while  this  is  true,  I  do  not  think  that  a  motion  to  strike 
the  complaint  is  the  way  in  which  that  point  should  be  raised. 
I  think  it  should  be  raised  by  demurrer.  Of  course,  until  the 
complaint  does  allege  the  facts  showing  that  he  has  complied 
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with  the  statute,  and  thus  had  a  standing  in  court,  the  suit 
cannot  be  proceeded  with. 

No.  2.  "Because  the  allegations  in  the  complaint  are  so  in- 
definite and  uncertain  that  the  precise  nature  of  the  charge  is 
not  apparent."  If  this  be  true,  the  proper  way  to  reach  that 
defect  is  not  by  a  motion  to  strike  the  entire  complaint,  but  a 
motion  that  the  court  require  that  the  pleading  be  made  certain 
and  definite  by  amendment.    C.  L.  §  908. 

No.  3.  "Because  two  or  more  causes  of  action  attempted  to 
be,  or  claimed  to  be,  alleged  in  the  complaint,  are  not  pleaded 
separately." 

Section  905,  C.  L.,  provides  for  a  motion  to  strike 'out  a 
pleading  for  the  reason  that  several  causes  of  action  are  not 
pleaded  separately. 

The  motion  is  to  strike  the  complaint;  not  upon  the  ground 
that  several  causes  of  action  are  not  pleaded  separately.  In- 
deed, the  motion  does  not  admit  that  any  cause  of  action  at  all 
is  stated.  The  motion  asks  the  court  to  strike  the  complaint 
because  several  causes  of  action  are  attempted  to  be  stated.  It 
characterizes  the  pleading  as  setting  forth  only  alleged  or  pur- 
ported causes  of  action.  The  statute  does  not  provide  for  a 
motion  to  strike  a  complaint  on  any  such  ground.  The  motion 
must  therefore  be  denied,  on  account  of  its  peculiar  wording, 
which  wording  is  made  necessary  by  the  peculiarity  of  the  com- 
plaint. 

It  is  apparent  that  a  new  complaint  will  have  to  be  filed,  and 
in  the  interest  of  a  speedy  settlement  of  pleadings  in  this  cause 
I  deem  it  proper  to  make  some  observations  on  this  complaint. 

(a)  The  alleged  rendition  of  a  bill  and  the  payment  of  a  part, 
and  an  agreement  to  pay  the  balance,  standing  alone,  states  no 
cause  of  action. 

If  all  there  is  in  a  complaint  is  that  A.  rendered  B.  a  bill 
for  $1,100,  and  B.  paid  $300  and  promised  to  pay  the  remain- 
der, no  cause  of  action  would  be  stated,  and  the  remainder 
could  not  be  collected,  because  there  was  no  consideration  for 
the  promise.  If,  however,  some  lumber  had,  in  fact,  been 
bought  by  B.  of  A.,  for  which  B.  promised  to  pay  $1,100,  the 
fact  that  a  bill  for  $1,100  for  the  lumber  was  rendered  and 
partially  paid,  would  be  evidence  to  show  facts  of  the  sale 
and  the  price  agreed  to  be  paid,  and  of  the  partial  pay- 
ment;   but  that  is  all,  and  a  cardinal  principle  is  that  evi- 
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dence  should  not  be  pleaded.  The  allegations  concerning 
the  rendition  of  the  bill,  therefore,  serve  no  useful  pur- 
pose and  should  be  omitted.  They  would  be  stricken  out  on 
motion. 

(b)  A  complaint  must  proceed  upon  some  definite  theory, 
and  must  be  good  upon  that  theory.  Pomeroy,  656.  See,  also, 
Pomeroy,  659. 

Upon  what  theory  does  this  complaint  proceed  ?  Is  it  upon 
the  theory  that,  there  being  no  sum  specifically  agreed  upon, 
defendant  is  liable  in  law  for  the  reasonable  worth  of  the  tim- 
ber, goods,  wares,  and  merchandise?  If,  so,  it  is  insufficient 
for  these  reasons,  to  wit : 

(I)  The  complaint  alleges  the  plaintiff  furnished  timber, 
goods,  wares,  and  merchandise  of  the  reasonable  value  of 
$1,500.  It  does  not  allege  that  this  furnishing  was  at  the 
instance  and  request  of  defendant,  nor  that  defends^nt  bought 
the  timber  and  wares.  The  use  pf  the  word  "furnish,"  instead 
of  the  us©  of  words  which  in  law  create  an  obligation  to  pay, 
sadly  cripples  this  complaint.  If  the  complaint  had  said  that  the 
plaintiff  sold  and  deHvered  timber  of  the  reasonable  value  of 
$1,168,  and  that  defendant  had  not  paid  for  same,  a  cause  of 
action  would  be  stated,  because  "sell  and  deliver"  is  a  legal 
term;  it  has  a  well-understood  meaning;  it  means  that  the 
other  party  buys.  The  word  "furnish"  has  no  legal  signifi- 
cance other  than  its  dictionary  meaning.  It  may  comprise 
lease,  lend,  give,  provide  with  in  any  manner ;  it  imparts  no  le- 
gal obligation  on  the  part  of  the  person  who  is  "furnished" 
with. 

If  upon  this  theory,  then  the  words  "for  which  defendant 
agreed  to  pay"  should  be  omitted,  for  they  simply  confuse  mat- 
ters, and  might  be  taken  to  mean  some  special  agreement  not 
set  up. 

If  a  person  sells  to  another  without  any  agreement  as  to  price 
(not  value,  but  price),  the  law  imposes  an  obligation  on  that 
other  to  pay  the  reasonable  worth,  and  in  such  a  case  it  is  not 
only  not  necessary,  but  it  is  also  improper  to  allege  a  promise 
to  pay.  In  such  a  case  there  was  no  promise  to  pay.  There 
was  only  an  obligation  created  by  law.  Mr.  Pomeroy,  in  his 
work  on  Code  Pleading  (section  540,  3d  Ed.),  says : 

**It  is  very  evident,  from  the  foregoing  collection  of  decisions,  that 
the  courts  have,  by  an  overwhelming  prei)onderance  of  authority, 
accepted  the  simple  requirement  of  the  (Dodes,  and  have  not  destroy- 
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ed  its  plain  import  by  borrowing  the  noti^  of  a  fictitious  promise 
from  the  common-law  theory  of  pleading.  The  practical  rule  may  be 
considered  as  settled  that,  in  all  instances  where  the  right  of  action 
is  based  upon  a  duty  or  obligation  of  the  adverse  party  which  the 
common  law  denominates  an  implied  contract,  it  is  no  longer  neces- 
sary to  aver  a  promise,  but  it  is  enough  to  set  out  the  ultimate  facts 
from  which  the  promise  would  have  been  inferred.  This  being  so, 
we  must  go  a  step  farther.  If  it  is  not  necessary  to  make  such  an 
allegation,  then  it  is  not  proper  to  do  so,  although  some  of  the  judi- 
cial opinions,  from  a  failure  to  apprehend  the  true  grounds  of  the 
rule,  would  seem  to  permit,  while  they  do  not  require,  the  averment. 
A  promise  need  not  be  alleged,  because  none  was  ever  made.  The 
facts  constituting  the  cause  of  action  are  alone  to  be  stated,  and  this 
promise  is  not  one  of  those  facts;  it  is  simply  a  legal  inference,  con- 
trived for  a  very  technical  purpose  to  meet  the  requirements  of  form 
in  the  ancient  legal  actions.  The  same  reason  which  shows  that  the 
averment  is  unnecessary  demonstrates  that  it  is  improper,  that  it 
violates  a  fundamental  doctrine  of  the  new  theory;  and  if  an  har- 
monious system  is  ever  to  be  constructed  upon  the  basis  of  the  re- 
form legislation,  this  doctrine  should  be  strictly  enforced." 

And  so  of  the  goods,  wares,  and  merchandise.  If  the  words 
"for  which  the  defendant  agreed  to  pay"  were  omitted,  the 
obligation  would  be  certain,  to  wit,  the  law  would  raise  an  obli- 
gation to  pay  the  reasonable  worth  and  value ;  but  the  effect  of 
inserting  those  words  is  to  render  the  complaint  infdefinite, 
because,  for  aught  that  appears  in  the  complaint,  the  sum 
promised  to  be  paid  might  be  any  amount  whatsoever,  how- 
ever inconsequential,  or  however  large. 

(II)  Does  it  proceed  upon  the  theory  of  an  express  contract ; 
that  is  to  say,  a  sale  at  a  specific  price  agreed  to  be  paid?  If 
so,  it  is  insufficient,  for  there  is  no  allegation  of  any  promise 
to  pay  a  specific  sum. 

The  complaint  only  alleges  that  the  value  was  agreed  upon. 

A.  may  furnish  B.  with  a  diamond  ring.  The  worth  of  that 
ring  may  be  $1,000.  B.  may  agree  that  the  value  of  the  ring  is 
$1,000.  B.  may  agree  to  pay  for  the  ring.  But  people  do  not 
always  agree  to  pay  full  value  for  a  thing,  and  the  agreement 
may  be  to  pay  $50  for  the  ring,  which  would  be  neither  the 
reasonable  value,  nor  would  it  be  the  sum  which  B.  said  or 
agreed  was  the  value. 

Besides,  if  the  complaint  is  founded  upon  the  theory  that 
there  was  an^express  contract  to  pay  a  specific  sum,  then  all 
allegations  as  to  the  reasonableness  of  that  sum  are  surplusage^ 
are  immaterial  and  irrelevant,  and  should  be  stricken. 
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(III)  Does  it  proceecl  upon  the  theory  that  there  was  an 
express  contract  and  sum  agreed  upon  for  the  timber,  but  that 
the  goods,  wares,  and  merchandise  were  sold  and  delivered,  and 
the  reasonable  worth  and  value  has  not  been  paid  ?  If  so,  that 
would  be  two  causes  of  action,  and  they  should  be  separately 
stated. 

As  the  complaint  stands  now,  defendant  is  at  sea.  He  might 
come  into  court  prepared  to  prove  that  $1,100  was  not  the 
reasonable  worth  and  value  of  the  timber,  only  to  find  himself 
confronted  by  evidence  that  he  had  agreed  to  pay  $1,100, 
whether  it  was  the  reasonable  worth  and  value  or  not. 

Defendant  is  entitled  to  know  with  reasonable  certainty 
what  he  will  have  to  meet.  That  is  the  object  of  written  plead- 
ings under  th^  code  system.  If  defendant  is  not  to  know  this, 
the  pleadings  might  as  well  be  oral  and  made  up  at  the  trial. 

The  court  does  not  believe  that  any  cause  of  action  is  stated, 
but  it  does  not  so  hold,  in  the  sense  of  making  that  holding  the 
law  of  the  case,  for  it  is  possible  that,  if  a  demurrer  be  filed, 
the  court  might,  after  argument  of  counsel,  change  its  opinion. 
In  order  to  test  the  question,  and  to  whip  the  pleading  into 
satisfactory  shape,  I  think  the  better  course  is  for  defendant  to 
file  a  general  demurrer.  If,  after  argument,  the  court  shall 
be  of  opinion  that  no  cause  is  stated,  the  demurrer  will,  of 
course,  be  sustained,  and  in  that  event  defendant  cannot  be 
prejudiced;  if  the  court  is  of  opinion  that  a  cause  of  action 
is  stated,  it  will,  in  the  ruling,  save  to  the  defendant  the  right 
to  move  against  the  complaint,  the  same  as  if  no  demurrer  had 
been  filed. 
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ROBERTS  V.  JAEGER. 

(First  Division.    Juneau.    Ck;tober  26,  1914.) 

No.  1052-A, 

1.  Basements  ^=>5 — Peescbiption. 

Tbere  can  be  no  question  that,  to  establish  a  prescrlptlTe 
right  to  easement,  the  user  must  have  been  open,  continuous, 
and  adverse,  under  claim  of  title  or  right,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  servient  estate. 

2.  Advessb  Possession  ^=»58 — Easements. 

Before  title  will  be  gained  by  prescription,  there  must  be  an 
invasion  of  the  rights  of  the  party  against  whom  it  is  set  up, 
and  of  such  character  as  to  afford  him  ground  qt  action. 

3.  Adverse  Possession  ^»68,  85(1),  114(1) — Evidence. 

It  is  a  well-established  rule  that  the  doctrine  of  adverse  pos- 
session is  to  be  taken  strictly,  and  not  to  be  made  out  l^  infer- 
ence, but  by  clear  and  positive  proof.  Every  presumption,  it  is 
said,  is  in  favor  of  possession  in  subordination  to  the  title  of 
the  true  owner.  The  possession  must  be  under  claim  and  color 
of  title,  and  exclusive  of  any  other  right 

Z.  R.  Cheney,  and  Hellenthal  &  Hellenthal,  all  of  Juneau, 
for  plaintiff. 

Winn  &  Burton,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  There  can  be  no  question 
that,  to  establish  a  prescriptive  right  to  easement,  the  user 
must  have  been  open,  continuous,  and  adverse,  under  claim 
of  title  or  right,  and  with  the  knowledge  and  acquiescence  of 
the  owner  of  the  servient  estate. 

The  court  experiences  no  difficulty  in  finding  that  there 
is  no  evidence  that  Roberts  used  this  alleged  right  of  way 
under  a  claim  of  right  or  title,  unless  it  h^  that  the  user  is  of 
itself  prima  facie  evidence  of  claim  of  right. 

The  court  is  urged  to  hold  that,  "where  a  continuous  use 
of  a  passageway  has  been  shown  for  ten  years,  the  presump- 
tion is  that  the  use  was  adverse  and  under  a  claim  of  right, 
and  the  burden  of  proof  is  on  the  defendant  to  show  that  the 
use  was  by  license  or  permission,"  and  many  cases  are  cited 
which  seemingly  sustain  that  rule;  but,  as  said  in  Washburn 
on  Easements  and  Servitudes: 

^=»See  same  topif  ft  KBT-NUMBER  in  all  Ke7-Nuzabered  Digests  ft  Indexes 
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"To  bring  a  case  within  that  principle,  it  is  appr^ended  that  It 
must  clearly  be  such  a  use  as  would  be  the  iuTasion  of  another's 
property  in  a  manner  indicating  a  claim  of  right  on  the  part  of  one 
party,  and  a  yielding  to  such  right  by  the  other/'    Page  157. 

"It  is  upon  the  ground  above  stated  that  the  use  is  neither  an  in- 
Jury  to  the  owner  of  the  land,  nor  evidence  of  any  assertion  of  a 
right  adverse  to  him,  that  the  courts  of  South  Carolina  have  re- 
peatedly held  that  no  one  gains  an  easement  of  way  or  of  hunting  on 
another's  land,  which  is  wild  and  uninclosed,  by  traveling  across  or 
hunting  over  it,  such  use  by  the  public  being  regarded  as  a  permis- 
sive one,  from  the  condition  of  the  country,  and  the  general  under- 
standing of  the  people  who  enjoy  it,  unless  evidence  is  offered  to  give 
a  different  character  to  such  use.**    Page  159. 

It  is  worthy  of  note,  too,  that  in  all  the  cases  cited  by 
plaintiff  the  period  of  use  has  been  more  than  20  years,  which 
period  of  time  has  come  to  stand  for  the  common-law  "time 
beyond  which  the  memory  runneth  not  to  the  contrary."  Such 
length  of  time  presupposes  a  grant,  just  as  if  the  user  had  a 
deed — paper  title.  But  our  ten-year  statute  is  not  entirely 
analogous.  It  is  a  statute  of  repose,  and  actually  presupposes 
that  there  never  has  been  a  deed.  The  adversary  character 
of  the  holding  or  enjoyment  is  one  of  the, tests  of  the  suffi- 
ciency of  that  holding  or  enjoyment,  and  I  can  see  no  more 
reason  for  indulging  in  the  presumption  that  a  ten-year  sim- 
ple user  of  a  right  of  way  is  hostile  than  I  can  for  indulging 
in  the  presumption  that  any  other  simple  holding  of  land  for 
ten  years  is  hostile  to  the  true  owner. 

In  Columbia  v.  Robinson,  180  U.  S.  at  page  99,  21  Sup.  Ct. 
at  page  285  (45  L.  Ed.  440),  the  Supreme  Court  says : 

"In  order,  however,  that  the  enjoyment  of  an  easement  in  anoth- 
er's land  may  be  conclusive  of  the  right,  it  must  have  been  adverse, 
that  is,  under  a  claim  of  title,  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land,  and  uninterrupted;  and  the  burden  of 
proving  this  is  on  the  party  claiming  the  easement.  If  he  leaves  it 
doubtful  whether  the  enjoyment  was  adverse,  known  to  the  owner, 
and  uninterrupted,  it  is  not  conclusive  in  his  favor."  Sections  538 
and  539.  Under  a  different  rule  licenses  would  grow  into  grants  of 
the  fee,  and  permissive  occupations  of  land  become  conveyances 
of  it." 

In  Kirk  v.  Smith,  9  Wheat.  286,  6  L.  Ed.  81,  the  court  says. 
Chief  Justice  Marshall  speaking: 

'*One  of  these,  which  has  been  recognized  in  the  courts  of  England, 
and  in  all  others  where  the  rules  established  in  those  courts  have 
been  adopted,  is  that  possession,  to  give  title,  must  be  adversary. 
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The  word  Is  not,  indeed,  to  be  found  in  the  statutes;  hot  the  plainest 
dictates  of  common  Justice  require  that  it  should  be  implied.  It 
would  shock  that  sense  of  ri^t,  whidi  must  be  f  ^t  equally  by  legis- 
lators and  by  judges,  if  a  poesessiim  which  was  pormissiTe,  and  en- 
tirely consistent  with  the  title  of  another,  should  silently  bar  that 
title.  Several  cases  hare  been  decided  in  this  court,  in  which  the 
principle  seems  to  hare  been  considered  as  g^ierally  acknowledged; 
and  in  the  state  of  Pennsylvania,  particularly,  it  has  been  expressly 
recognized.  To  allow  a  dilTeresit  construction  would  be  to  make  the 
statute  of  limitations  a  statute  for  the  encouragement  of  fraud — a 
statute  to  enable  one  man  to  steal  the  title  of  another,  by  professing 
to  hold  under  it.    No  laws  admit  ot  such  a  construction." 

In  Clarke  v.  Clarke,  133  Cal.  667,  66  Pac.  10,  the  California 
court  says  : 

"The  law  will  not  allow  the  land  of  one  person  to  be  taken  by  an- 
other without  any  conveyance  or  consideration,  upon  slight  presump- 
tions or  probabilities.  Niles  v.  City  of  Los  Angeles,  125  CaL  576^  58 
Pac.  190.  The  burden  Ls  upon  the  party  who  claims  title  by  prescrip- 
tion to  clearly  prove  by  competent  evidence  all  the  elements  essen- 
tial to  such  title.  The  user  must  have  been  adverse  to  the  true  own- 
er, and  hostile  to  his  title.  It  must  have  been  actual,  c<Hitinued, 
open,  and  under  a  claim  of  right  It  must  have  all  the  elements 
necessary  to  acquire  title  by  adverse  possession.  Thomas  v.  Eng- 
land, 71  Cal.  459,  12  Pac.  491.'' 

See,  also,  Crosier  v.  Brown,  66  W.  Va.  273,  66  S.  E.  327, 
25  L.  R.  A.  (N.  S.)  174. 

The  Oregon  court  has  held  that,  before  title  will  be  gained 
by  prescription,  there  must  be  an  invasion  of  the  rights  of 
the  party  against  whom  it  is  set  up,  and  of  such  character  as 
to  afford  him  ground  of  action.  Hume  v.  Rogue  River,  51 
Or.  237,  83  Pac.  391,  92  Pac.  1065,  96  Pac.  865,  31  L.  R.  A. 
(N.  S.)  396,  131  Am.  St.  Rep.  732;  Wimer  v.  Simmons,  27  Or. 
1,  39  Pac.  6,  50  Am.  St.  Rep.  685.  And  in  Hammond  v.  Zeh- 
ner,  21  N.  Y.  118,  it  is  said: 

"Generally,  mere  possession  or  use  would  not  be  sufficient  to  arrest 
his  attention,  or  to  put  him  on  inquiry.  To  effect  this,  it  is  necessary 
in  many  cases  that  the  person  in  possession  or  exercising  the  use 
should  give  some  additional  indication  that  it  was  hostile  to  anoth- 
er's claim.  It  is  a  well-established  rule,  therefore,  that  the  doctrine 
of  adverse  possession  is  to  be  taken  strictly,  and  not  to  be  made  out 
by  inference,  but  by  clear  and  positive  proof.  Every  presumption,  it 
is  said,  is  in  favor  of  possession,  in  subordination  to  the  title  of  the 
true  owner.  The  possession  must  be  under  claim  and  color  of  title, 
and  exclusive  of  any  other  right.  Jackson  v.  Sharp,  9  Johns.  [N.  X.] 
167  L6  Am.  Dec.  267]f  and  cases  cited  in  note  a. 
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'*But,  on  the  other  hand,  it  may  be  well  asked:  What  manifesta- 
tion of  claim  could  the  defendant  employ  other  than  the  very  act  of 
which  the  plaintiff  complains — ^the  overflowing  of  a  portion  of  his 
land  so  as  to  render  it  useless  for  cultivation  or  any  other  agricul- 
tural use?  Or,  if  there  were  any  other  method  in  which  his  adverse 
claim  could  be  indicated,  other  than  the  express  verbal  assertion  of 
it,  could  any  be  more  effectual  for  the  purpose  of  inducing  the  plain- 
tiff to  assert  his  rights  than  the  continual  overflow  of  his  lands  for 
three  and  twenty  years?  It  was  in  its  very  nature  hostile  to  the 
rights  of  the  plaintiff ;  it  was  an  open  and  constant  injury  to  him. 
The  user  was  plainly  wrongful— an  invasion  of  his  rights,  for  which 
he  was  entitled,  at  any  time  within  the  twenty  years,  to  recover 
damages." 

"The  time  does  not  begin  to  run  until  some  injury  has  been  done 
which  will  support  an  action,"  says  the  South  Carolina  court 

See,  also,  Washburn  on  Easements,  pp.  150,  155,  171,  and 
Williams  v.  Haile  Gold  Mining  Co.,  84  S.  C.  1,  66  S.  E.  118. 

Besides,  there  is  a  substantial  conflict  in  the  testimony  as 
to  whether  these  steps  were  in  1908  put  back  in  the  place  in 
which  they  were  prior  to  that  time.  A  slight  variation  would 
not  usually  make  any  difference,  but  it  must  be  remembered 
that  in  this  case  a  foot  is  a  great  distance,  as  it  is  shown  that 
about  half  of  the  3-foot  right  of  way  was  on  Caro's  land. 
Before  the  court  would  be  justified  in  interfering  with  an 
owner's  enjoyment  of  his  own  land,  it  ought  to  be  satisfied  by 
the  clearest  kind  of  proof  that  the  owner  has  surrendered 
that  absolute  jus  disponendi  which  the  law  guarantees  to 
him.  To  so  satisfy  the  court  is  the  burden  of  the  plaintiflf. 
The  court  is  not  so  satisfied. 

Findings  and  judgment  for  defendant 
5A.R.— 13 
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THEDE  et  al.  v.  ALASKA  S.  S.  CO. 

(Third  Division.    Valdez.    October  21,  1914.) 

No.  S/44. 

1.  Collision  ^=>68 — Vessels  Moobed. 

The  steamship  Dora  was  insecurely  moored  to  the  dock  at 
Seward.  During  the  night  a  storm  arose  and  broke  her  loose. 
She  swung  on  shore,  striking  the  plaintiffs'  launch,  which  was 
safely  anchored  between  her  and  shore,  sinking  the  launch  in 
the  shallow  water  next  to  the  shore.  Held,  the  defendant  is 
liable,  by  reason  of  its  neglect  in  not  properly  mooring  the 
steamship,  for  the  damage  sustained  by  the  plaintiffs  in  the 
sinking  and  throwing  on  shore  of  the  launch. 

2.  Collision  ^»133 — ^Da^cages— Mitigation. 

Where  by  collision  with  another  boat  a  vessel  is  sunk  in  shal- 
low water,  it  is  the  duty  of  the  owner  of  the  sunken  vessel  to 
make  reasonable  exertion  to  save  the  boat  and  prevent  a  total 
loss.  The  owner  is  bound  to  raise  and  repair.  The  increased 
Injury  after  the  lapse  of  a  reasonable  time  to  raise  and  repair  is 
not  the  proximate  result  of  the  collision,  but  of  the  owner's  neg- 
lect to  perform  his  duty  to  raise  and  repair,  and  he  must  bear 
that  loss. 

This  is  a  common-law  action  for  damages  done  to  plain- 
tiffs' gasoline  launch  Uncle  Sam  by  the  steamship  Dora,  owned 
by  the  defendant,  in  the  port  of  Seward,  in  December,  1912. 

From  the  pleadings  and  the  evidence  it  appears  that  the 
plaintiffs'  launch  was  moored  safely  and  securely  in  a  prop- 
er place,  under  the  lee  of  the  public  dock  or  wharf  at  Sew- 
ard; that  on  the  evening  of  December  6th  the  steamship 
Dora  came  to  said  dock  and  was  moored  by  lines  fastened 
thereto ;  that  during  the  night  a  storm  arose ;  that  the  stern 
lines  of  the  Dora  parted,  and  she  was  blown  around  and  into 
the  launch,  breaking  her  loose  from  her  moorings,  so  that  she 
went  upon  the  beach.  The  steamship  Dora  also  finally  went 
upon  the  beach  from  the  effects  of  said  storm. 

The  testimony  of  the  plaintiffs  shows  that  there  were  four 
lines  from  said  steamship  Dora,  fastening  her  to  the  dock; 
that  the  stem  line  was  a  four-inch  cable,  and  the  two  bow  lines  ' 
were  7%-inch  cable ;  that  the  plaintiff  Thede,  who  is  wharf- 
inger at  said  dock,  when  the  steamship  Dora  was  mooring, 
requested  the  first  mate,  Hoffman,  to  put  on  a  heavier  stem 
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line,  as  said  four-inch  line  was  not  sufficient,  heavy  winds 
being  liable  to  come  up  at  that  season  of  the  year ;  that  said 
mate,  Hoffman,  replied  that  it  would  be  time  enough  to  do  it 
the  next  day.  The  said  mate,  Hoffman,  was  not  present  as 
a  witness,  but,  for  the  purpose  of  securing  time  in  which  to 
take  his  deposition,  defendant  made  an  affidavit,  setting  out 
the  materiality  of  his  testimony,  and  that  he,  if  present,  would 
testify,  denying  said  statements  claimed  to  have  been  made  to 
him  by  the  plaintiff  Thede.  The  plaintiffs,  in  order  to  avoid 
said  postponement,  admitted  that  said  Hoffman,  if  present, 
would  so  testify. 

The  testimony  as  to  the  size  of  the  cables  fastening  the 
steamer  Dora  is  practically  undisputed  by  the  defendant,  ex- 
cept that  defendant's  witnesses  testified  that  the  two  stern 
lines  were  four  and  five  inch  lines,  respectively,  and  that  there 
were  five  lines  out  altogether. 

The  testimony  is  conflicting  as  to  the  condition  of  the 
weather  outside  the  port  of  Seward  on  said  date. 

Harold  N.  Nuzum,  of  Los  Angeles,  Cal.,  for  plaintiffs. 
R.  E.  Capers,  of  Cordova,  for  defendant. 

BROWN,  District  Judge.  I  feel  satisfied  from  the  testi- 
mony that  said  steamer  Dora  was  not  safely  nor  properly 
moored,  in  view  of  the  winds,  which  the  testimony  shows 
were  Hable  to  occur  at  that  season  of  the  year.  The  rule  is 
that,  where  there  is  a  collision  between  a  vessel  anchored  or 
at  rest  upon  the  waters  and  a  moving  vessel,  the  burden  of 
proof  is  upon  the  one  moving  to  show  that  it  was  free  from 
fault,  and  it  must  repel  the  presumption  of  its  negligence  or 
suffer  the  damages  incurred.  The  Lucille  (D.  C.)  169  Fed. 
719. 

I  believe  the  testimony  shows  that  the  plaintiflf  established 
actual  negligence  on  the  part  of  the  defendant,  irrespective 
of  this  rule. 

The  defendant  in  its  brief  contends  that  there  is  no  testimony 
that  the  steamship  Dora  actually  struck  or  was  the  cause  of 
the  breaking  loose  of  the  launch  Uncle  Sam.  The  testimony, 
however,  of  one  of  the  sailors,  Charles  Johnson,  who  was  on 
the  Dora,  shows  that  the  Dora  did  strike  the  Uncle  Sam  and 
broke  the  mast  out  of  it. 
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The  testimony  of  plaintiffs'  witnesses  shows  that  plaintiff 
Thede  bought  the  hull  of  the  Uncle  Sam  for  $100,  the  same 
having  laid  on  the  beach  a  long  time,  and  being  an  old  hull ; 
that  a  shipbuilder,  one  Melchior,  testified  that  the  hull  was 
sound;  that  he  put  in  $500  or  $600  worth  of  labor  on  it; 
and  the  plaintiffs  testify  that  they  had  two  or  three  other  men 
working  on  it,  and  put  in  labor  and  material  to  the  value  of 
$1,100  or  $1,200.  Melchior  also  testified  that  the  hull  was 
sound  and  in  good  condition,  and  the  launch  was  worth  from 
$5,000  to  $6,000.  Plaintiffs  sue  for  $3,500,  alleging  that  to  be 
the  value  of  the  launch. 

There  is  no  testimony  on  the  part  of  the  plaintiffs  showing 
what  it  would  have  cost  to  have  said  launch  repaired.  She 
was  not  altogether  under  water,  but  was  on  the  beach,  and  the 
witness  Hoben,  who  is  in  the  transfer  business  at  Seward, 
testified  that  he  could  have  hauled  her  out  on  shore,  where 
she  could  have  been  repaired,  for  $50.  This  is  not  contradict- 
ed by  plaintiffs.  The  testimony  of  the  defendant's  witnesses 
shows  that  she  could  have  been  repaired  for  $500  or  $600. 

The  plaintiffs  seem  to  have  proceeded  upon  the  mistaken 
theory  that  they  had  nothing  to  do  with  the  launch  after  the 
accident,  but  that  they  might  abandon  it,  and  that  it  was  the 
duty  of  the  defendant  company  to  take  charge  of  it.  In  other 
words,  the  plaintiffs  supposed,  or  were  advised,  that  they 
could  recover  the  full  value  of  the  launch  from  the  defendant 
company,  and  they  therefore  paid  no  further  attention  to  it, 
made  no  effort  whatever  to  care  for  or  protect  it,  and  it  still 
lies  upon  the  beach  near  the  dock  at  Seward. 

Plaintiffs'  testimony  shows  that  they  took  the  engine  out 
of  the  launch,  and  no  damage  is  shown  to  have  been  done  it. 

At  the  request  of  counsel  in  the  case  I  inspected  this  hull 
from  the  wharf,  where  it  could  be  plainly  seen,  as  it  lies  im- 
mediately below  the  approach  to  the  dock.  I  am  satisfied  that 
even  now  the  launch  could  be  put  in  as  good  repair  as  it  was 
at  the  time  of  the  accident  for  little  more  than  $500  or  $600. 
Any  deterioration  or  loss  occurring  since  that  time  is  plaintiffs' 
loss,  as  it  was  their  duty  to  have  taken  charge  of  and  re- 
paired the  launch,  and  not  abandon  it. 

"The  Supreme  Court,  in  the  case  of  The  Baltimore,  8  WaU.  377, 
386-388  [19  L.  Ed.  463],  held  explicitly  that,  under  circumstances 
analogous  to  the  present,  where  the  vessel  was  sunk,  not  at  sea,  but 
in  a  river,  and  in  comparatively  shallow  water,  it  was  the  duty  of 
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the  libelant  to  make  reasonable  exertion  to  save  the  boat,  and  to 
prevent  a  total  loss.  If  I  were  at  liberty  to  disregard  the  rule  there 
laid  down,  I  should  not  feel  disposed  to  do  so,  since  the  obligation 
there  stated  seems  to  me  one  of  evident  Justice.  The  eases  cited  by 
the  libelant  (The  Falcon,  19  Wall.  75  [22  L.  Ed.  981;  The  Columbus,  3 
Wm.  Rob.  161)  have  no  reference  to  vessels  that  are  sunk  in  shallow 
water,  and  can  be  raised  at  slight  expense,  but  only  to  vessels  sunk 
in  deep  water,  or  under  other  circumstances  that  afford  no  reason- 
able ground  to  believe  that  the  vessel  is  worth  raising  and  repairing. 
Such  is  not  this  case.  The  yacht  was  worth  much  more  than  the 
cost  of  raising  and  repairing.  The  libelant  had  no  reason  to  suppose 
the  contrary.  He  was  therefore  bound  to  raise  and  repair.  I  see  no 
reason  for  relieving  him  from  the  loss  that  arose  from  his  failure  to 
discharge  that  obligation,  and  for  imposing  that  loss  upon  the  re- 
si)ondents;  certainly  none  in  this  case,  where  the  referee  has  found 
that  his  neglect  to  raise  the  boat  was  intentional,  and  was  designed 
to  compel  the  respondents  to  pay  for  a  total  loss,  when  the  injury, 
and  the  circumstances  of  the  sunken  boat,  were  not  such  as  legally 
bound  them  to  do  so.  The  increased  injury  that  happened  to  the 
yacht  after  the  lapse  of  a  reasonable  time  to  raise  her  was  not  the 
proximate  result  of  the  collision,  but  of  the  libelant's  neglect  to  per- 
form his  own  subsequent  duty  to  raise  her,  and  he  must  bear  that 
loss."    The  Thomas  P.  Way  (D.  C.)  28  Fed.  526;  7  Oyc.  p.  391. 

This  is  one  of  that  class  of  cases  where  a  great  deal  of  ill 
feeling  grows  up  as  against  a  corporation,  by  reason  of  the 
mistaken  idea  of  claimants  in  demanding  an  excessive  or  ex- 
aggerated amount  of  damages.  It  is  a  case  where  both  sides 
could  probably  have  agreed  upon  the  amount  of  the  damage,  had 
it  been  gone  at  in  a  proper  spirit.  The  fact  that  many  people, 
who  sustain  some  injury  by  reason  of  the  acts  of  large  cor- 
porations in  operating  transportation  either  On  sea  or  land, 
make  excessive  demands  for  damages,  has  no  doubt  caused 
corporations  to  resent  and  resist  these  demands,  and  accounts 
for  a  great  deal  of  the  trouble  that  has  arisen  from  such  mat- 
ters, and  the  growth  of  public  feeling  against  corporations; 
whereas,  if  such  demands  were  made  moderate  and  within 
reason,  adjustments  might  more  easily  be  made. 

I  find  that  the  defendant  is  liable,  by  reason  of  its  neglect 
in  not  properly  mooring  the  steamship  Dora,  for  the  damage 
sustained  by  plaintiffs  to  the  launch  Uncle  Sam,  and  said  dam- 
age is  allowed  in  the  sum  of  $600,  being  $500  for  the  repairs 
to  the  boat,  $50  for  hauling  it  up  above  high-water  mark,  and 
$50  for  placing  it  back  in  the  water. 

Findings  and  judgment  may  be  prepared  accordingly. 
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UNITED  STATES  V.  NUZUM. 

(Third  Division.    Valdez.     October  22,  1914.) 

No.  435,  Criminal 

Theaters  and  Shows  ^=>3 — Licenbe—Movino  Picture  Show. 

A  moving  picture  show  is  a  "theater,**  within  the  meaning  of 
Gomp.  Laws  1913,  §  2569,  providing  that  any  person  who  con- 
ducts a  "theater"  shall  pay  a  license  tax  of  $100  per  annum. 

This  is  an  information  brought  by  the  district  attorney  to 
test  the  question  as  to  whether  the  moving  picture  business 
comes  under  the  head  of  theaters,  within  the  meaning  of  sec- 
tion 2569  of  the  Compiled  Laws  of  Alaska,  which  section 
reads  as  follows : 

"That  any  person  or  persons,  corporation,  or  company  prosecuting 
or  attempting  to  prosecute  any  of  the  following  lines  of  business 
within  the  district  of  Alaska  shall  first  apply  for  and  obtain  license 
so  to  do  from  a  district  court  or  a  subdivision  thereof  in  said  dis- 
trict, and  pay  for  said  license  for  the  respective  lines  of  business 
*     •    •    as  follows:     •     •     • 

"Theaters,  one  hundred  dollars  per  annum.** 

Defendant  conducts  an  ordinary  moving  picture  business  in  a 
suitable  room  in  a  building  at  Seward,  Alaska,  charging  ad- 
mission therefor  and  furnishing  music  with  the  pictures  as 
exhibited. 

Guy  B.  Brubaker,  Asst.  Dist.  Atty.,  for  the  United  States. 
Harold  N.  Nuzum,  of  Los  Angeles,  Cal,  in  pro.  per. 

BROWN,  District  Judge.  There  are  no  authorities  directly 
in  point  as  to  this  question,  because  the  occupation  tax  in 
force  in  Alaska  is  not  in  force  anywhere  else  in  the  United 
States. 

The  defendant  in  his  brief  claims  that  it  is  not  reason- 
able that  a  picture  show,  which  he  says  is  conducted  on  a 
small  scale,  should  pay  $100,  when  a  waterworks  company, 
which  sells  water  and  supplies  cities  or  towns  or  power 
plants  pays  only  half  that  amount;  but  this  reasoning  can- 
not be  sound.  A  picture  show  might  conduct  a  very  large 
and  profitable  business,  and  a  waterworks  might  conduct  a 
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very  small  and  losing  business.  It  seems  reasonable  that  these 
picture  shows  should  bear  their  reasonable  share  of  taxation, 
and  the  rate  of  $2  per  week  for  a  business  drawing  so  much  of 
the  public  patronage  in  the  way  of  amusement  cannot  be  con- 
sidered an  unreasonable  taxation. 

The  definitions  of  the  word  "theater,"  found  in  the  diction- 
aries and  cyclopedias,  are  that  it  is  a  "show,"  an  "exhibition," 
a  "spectacle" ;  and  I  take  it  that  the  kind  and  fashion  of  these 
exhibitions  change  with  the  changing  fashions  of  the  ages,  like 
many  other  matters,  inventions,  and  changing  forms. 

In  the  case  of  Block  v.  City  of  Chicago,  239  111.  251,  87 
N.  E.  1013,  130  Am.  St.  Rep.  219,  a  case  where  a  theater  com- 
pany denied  the  right  of  the  city  of  Chicago  to  censor  its  pic- 
tures, the  opinion  in  the  case  repeatedly  refers  to  the  moving 
picture  business  as  being  conducted  in  five  and  ten  cent  thea- 
ters, and  the  word  "theater,"  as  applied  to  moving  picture 
shows,  is  used  throughout  the  opinion  in  that  case. 

It  seems,  if  there  is  any  doubt  in  the  matter,  that  it  should 
be  resolved  in  favor  of  the  taxing  power  as  a  matter  of  public 
policy.  See  City  of  Rochester  v.  Rochester  Ry.  Co.,  182  N. 
Y.  99,  74  N.  E.  953,  70  L.  R.  A.  779,  where  it  is  said  (speak- 
ing of  exemptions) : 

"In  many  cases,  Legislatures  may,  In  the  Interest  of  the  pubUc, 
contract  for  the  exemption  of  other  property.  Such  contract  should 
receive  a  strict  Interpretation,  and  every  reasonable  doubt  be  re- 
solved In  favor  of  the  taxing  power." 

It  therefore  seems  to  me  that  the  moving  picture  business 
would  properly  come  within  the  meaning  of  the  word  "theater ;" 
and  as  such  should  pay  the  tax  of  $100. 
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FT.YUM  V.  ALASKA  PACKERS'  ASS*N  et  aL 

(Third  Division.     Valdez.     November  19,  1014.) 

No.  S/50. 

1.  Assumpsit,  Action  of  ^=»1 — Quantum  Meruit— Work  and  La- 

bob. 

There  are  two  kinds  of  actions  or  suits  for  the  recovery  of 
money  for  wages  or  materials  furnished.  One  is  on  an  express 
contract,  where  the  amount  claimed  to  be  due  is  agreed  upon 
by  both  parties ;  the  other  is  quantum  meruit,  where  the  plain- 
tiff claims  that  he  performed  services  or  furnished  materials  of 
a  certain  value,  and  that,  in  the  absence  of  any  express  contract 
or  agreement,  he  is  entitled  to  recover  that  value. 

2.  CoNTBACTS  «=»319(1) — Pebfobmance  in  Pabt. 

Plaintiff  brought  suit  against  the  defendant,  alleging  that  he 
worked  for  defendant  as  laborer  for  30  days  at  an  agreed  rate 
of  $3  per  day;  that  he  worked  14  days  fishing  on  Bering  Sea, 
and  caught  8,300  fish  at  S^  cents  per  fish,  and  10  king  salmon 
at  10  cents  per  fish,  making  a  total  of  $291.40.  It  appeared  the 
price  of  fish  caught  by  the  fishermen  on  Bristol  Bay  was  fixed 
by  a  written  contract  and  custom  based  thereon,  whereby  the 
fishermen  aid  in  bringing  the  vessel  from  San  Francisco,  load* 
Ing  and  unloading  her,  and  the  performance  of  other  work, 
which  the  plaintiff  did  not  perform.  Held,  he  cannot  adopt  such 
parts  of  the  custom  and  contract  as  is  advantageous  to  him,  and 
reject  the  part  advantageous  to  the  defendant.  Having  failed  to 
comply  with  the  contract  and  custom,  he  cannot  recover  under 
its  provisions,  but  is  allowed  the  full  time  he  worked  at  the 
agreed  wage  per  day. 

The  plaintiff,  Alick  Flyum,  brought  this  case  in  the  com- 
missioner's court  for  the  Kvichak  precinct  in  August,  1914, 
to  recover  wages.  Plaintiff  alleges  in  his  complaint  that  he 
worked  for  defendant  as  a  laborer  30  days,  for  which  defend- 
ant promised  and  agreed  to  pay  him  $3  per  day ;  that  he  also 
worked  14  days  catching  fish ;  that  during  that  time  he  caught 
8,300  fish  at  3y2  cents,  amounting  to  $290.50,  and  10  king 
salmon  at  10  cents  each,  making  a  total  of  $291.40.  The  com- 
plaint is  very  informally  drawn,  and  states  really  two  causes 
of  action — one  on  a  contract  for  $90,  and  the  other  on  quan- 
tum meruit  for  $291.40. 

J.  Lindley  Green,  of  Seward,  for  plaintiff, 

L.  V.  Ray,  of  Seward,  for  defendants. 

^=»See  same  topic  ft  KBY-NUHBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQ  IC 


FLTUM  y.  ALASKA   PACKEBS'  ASS'N  201 

BROWN,  District  Judge.  There  are  two  kinds  of  actions 
or  suits  for  the  recovery  of  money  for  wages  or  material 
furnished :  One  is  on  an  express  contract,  where  the  amount 
claimed  to  be  due  is  agreed  upon  by  both  parties.  The  other 
is  a  quantum  meruit,  where  the  plaintiff  claims  that  he  per- 
formed service  or  furnished  materials  of  a  certain  value,  and 
that,  in  the  absence  of  any  express  contract  or  agreement,  he 
is  entitled  to  recover  that  value. 

In  this  case  the  plaintiff  proceeded  on  the  theory  that  he 
is  entitled  to  this  sum  of  $291.40,  because  the  14  days*  labor 
that  he  performed  for  defendant  was  worth  that  amount. 
This  claim  for  fish  would,  if  allowed,  mean  that  the  plaintiff, 
in  the  absence  of  any  agreement  or  contract,  was  entitled  to 
recover  wages  at  the  rate  of  $20.80  per  day. 

Plaintiff  claims  that  he  took  the  place  of  another  fisherman, 
who  was  taken  sick,  while  doing  this  14  days'  work  as  a  fish- 
erman, and  this  is  the  price  per  fish  that  the  fisherman  was  to 
get. 

The  defendant,  a  corporation,  conducting  a  large  cannery 
on  Bristol  Bay,  shows  by  its  testimony  that  it  enters  into  a 
contract  with  its  fishermen — that  is,  those  who  catch  the 
salmon  during  the  running  season — whereby  the  fishermen, 
leaving  San  Francisco  in  the  spring  of  each  year,  go  on  the 
vessels  of  the  defendant  company  from  San  Francisco  to 
Naknek,  or  vicinity ;  that  they  serve  as  sailors  or  help  on  the 
voyage  from  San  Francisco  to  Naknek,  Alaska,  and  also  on 
return  voyage,  for  which  they  receive  $100,  which  is  known 
as  run  money ;  that  upon  the  arrival  of  the  vessel  at  Naknek 
they  work  unloading  cargo,  or  whatever  work  may  be  assigned 
them,  until  the  fishing  season  begins,  which  fishing  season 
lasts  some  30  or  40  days.  At  the  end  of  the  run  of  fish,  they 
perform  other  work,  getting  up  boats,  loading  cases  of  salmon 
on  the  vessels,  and  whatever  service  is  required  of  them,  un- 
til the  vessel  is  ready  to  sail. 

They  receive  this  amount  per  fish,  3%  cents,  for  the  kind  of 
salmon  caught  by  plaintiff,  as  total  compensation,  from  the 
time  they  leave  San  Francisco  until  they  get  back  there,  ex- 
cepting the  additional  sum  of  $100  run  money  as  above  stated. 

In  addition  to  the  above  stipulation  as  to  fishermen  going 
from  San  Francisco  and  returning,  there  is  a  provision  in  said 
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contract  as  to  fishermen  wintering  in  the  Bristol  Bay  district 
in  Alaska,  as  follows : 

Section  4:  GUI  net  fishermen  wintering  in  Bristol  Bay  district 
shall  not  receive  the  above-mentioned  wages  of  $100.00  for  the  run, 
but  shall  receive  the  sum  of  $50.00  in  addition  to  the  regular  com- 
pensation for  salmon  caught  and  delivered  as  per  above  schedule 
and  following  conditions.  The  work  of  these  men  for  these  wages  is 
to  hegin  toith  the  arrival  of  the  first  vessel  at  the  station  and  to 
cease  noith  the  departure  of  the  last  vessel.  Men  to  te  paid  off  after 
last  vessel  is  loaded. 

There  is  a  further  provision  in  this  contract,  to  wit,  sec- 
tion 6,  as  follows: 

Section  6:  If  any  fishermen,  beachmen  or  trapmen  are  put  to  work 
on  the  construction  of  new  buildings,  extensions  to  buildings, 
*  *  *  before  or  after  the  fishing  time,  such  men  shall  be  paid 
extra  compensation  at  the  rate  of  $3.00  per  man  per  day.  •  ♦  ♦ 
The  balance  of  these  earnings  to  be  divided  equally  between  all  the 
fishermen,  beachmen  and  trapmen  attached  to  the  cannery. 

Under  this  section,  if  the  plaintiff  was  entitled  to  fisher- 
man's compensation  under  this  contract,  the  $90  which  he 
earned  for  work  on  shore  would  be  equally  divided  among 
the  fishermen,  beachmen,  and  trapmen  attached  to  the  can- 
nery. 

Section  20  of  said  contract  provides : 

Any  man  who  quits  work  before  the  end  of  the  season  shall  be 
paid  at  the  rate  of  $40.00  per  month  for  actual  time  of  service,  in 
lieu  of  all  other  compensation. 

It  seems,  at  the  close  of  the  run  of  fish,  the  plaintiff  quit 
work  and  demanded  a  settlement  of  defendant,  claiming  $90 
for  the  30  days*  work  ashore  and  $291.40  for  the  fish  caught 
by  him  during  the  14  days. 

The  contract  introduced  in  evidence  by  the  defendant  would 
not  ordinarily  be  admissible  in  evidence,  as  no  express  con- 
tract is  claimed  to  have  been  entered  into  between  the  plaintiff 
and  defendant  as  a  price  for  the  catching  of  fish,  but  inas- 
much as  the  plaintiff  claims,  not  that  his  labor  was  worth 
$20.80  per  day,  but  that  he  was  entitled  to  said  compensation 
by  reason  of  being  a  fisherman,  that  every  fisherman  got  that 
amount,  this  contract  is  admissible  as  showing  what  the  facts 
were  relative  to  such  fishermen's  wages.  The  plaintiff  can- 
not choose  to  adopt  such  portions  of  the  custom  or  practice 


Digitized  by  VjOOQ  IC 


FLYDM  V.  ALASKA  PACKEBS'  ASS'N  203 

or  rate  agreed  upon  between  the  fishermen  and  the  defendant 
company  as  redound  to  his  benefit  and  reject  such  portions 
as  are  against  his  interest.  Suing  here  for  the  value  of  his 
services,  it  is  clearly  competent  to  show  how  this  value  is 
arrived  at,  and  it  seems  plain  that  it  is  only  by  reason  of  the 
extra  work  done  by  fishermen,  both  before  and  after  the 
short  period  that  the  fish  actually  run,  that  they  are  paid  the 
above-mentioned  price  for  fish. 

The  plaintiff  wintered  at  Bristol  Bay  and  did  not  go  up  on 
the  vessel  from  San  Francisco.  He  did  not  go  to  work  upon 
the  arrival  of  the  vessels  at  the  cannery,  and  therefore  did 
not  perform  the  additional  work  required  of  a  fisherman  be- 
fore the  fish  began  to  run. 

The  defendant's  superintendent,  Mr.  J.  C.  Bell,  testified 
that  he  offered  to  settle  with  the  plaintiff  by  paying  him  the 
$291.40  for  the  fish  caught,  $50  for  run  money,  under  section 
4  of  said  contract,  and  fisherman's  average  at  the  cannery  up 
to  the  time  he  commenced  fishing,  which  meant  that  the  $90 
he  had  previously  earned  on  beach  work  would  be  divided 
among  the  hundred  fishermen  at  the  cannery,  at  the  rate  of 
90  cents  per  man,  in  accordance  with  section  6  of  said  con- 
tract, provided  the  plaintiff  performed  20  days'  labor  loading 
ships.  This  the  plaintiff  refused  to  accept,  and  refused  to 
perform  the  additional  20  days*  labor. 

Mr.  Bell's  testimony  shows  that  about  35  days  is  the  time 
required  in  the  work  of  loading  vessels  and  closing  up  the 
work  after  the  run  of  fish  ceases,  and  that  he  offered  to  set- 
tle with  plaintiff  for  20  days  of  such  work  as  being  about 
the  proportion  which  the  14  days'  fishing  done  by  plaintiff 
bears  to  the  whole  fishing  season  of  35  to  40  days. 

The  court  has  no  power  to  make  contracts  for  people.  It 
can  only  take  the  agreements  of  parties  as  it  finds  them.  The 
plaintiff  had  no  contract  for  the  express  amount  to  be  paid 
him  for  the  fish,  and  relied  upon  the  rate  which  the  fishermen 
received  under  the  above-mentioned  contract.  It  would  seem 
that  the  plaintiff  was  very  ill  advised  in  not  accepting  the 
proposition  of  settlement  made  him  by  the  defendant  through 
its  superintendent  and  doing  the  20  days'  work  after  the  fish- 
ing season  was  over.  As  it  is  now,  he  cannot  claim  that  the 
value  of  his  services  amounted  to  $20.80  per  day  during  the 
time  he  was  fishing,  because  there  is  no  evidence  in  the  case 
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at  all  to  justify  such  a  claim,  and  plaintiff  did  not  make  any 
such  claim. 

I  find  nothing  unconscionable  or  one-sided  about  the  above 
contract,  and  consider  it  a  very  fair  and  liberal  one.  Plaintiff, 
however,  was  not  a  party  to  this  contract,  and  was  not  bound 
by  its  terms,  nor  can  he  come  in  under  its  terms,  claiming 
its  benefits,  while  refusing  to  recognize  its  obligations  on  his 
part  to  be  performed.  There  is  no  evidence  from  which,  out- 
side of  this  contract,  I  can  determine  what  would  be  the  rea- 
sonable value  of  his  services  for  fishing,  and  am  therefore 
constrained  to  find  that  the  plaintiff,  having  begun  to  work 
for  defendant  at  an  agreed  rate,  to  wit,  $3  per  day  and  board, 
is  entitled  only  to  this  amount  during  all  the  time  that  he 
worked  for  defendant,  no  matter  whether  the  work  was 
carpenter  work,  painting  or  other  labor  while  ashore,  or  in  a 
boat  as  a  fisherman. 

Plaintiff,  therefore,  will  be  entitled  to  recover  for  his  wag- 
es from  defendant  44  days'  labor  at  $3  per  day. 


NORDSTROM  et  al.  v.  SIVERTSEN-JOHNSEN  MINING  & 
DREDGING  CO.  et  al. 

(Second  Division.    Nome.    December  19,  1914.) 

No.  2565. 

Mines    and    Minerals    ^=»116 — Laborebs'    Ldens— Pbiobitt    over 
Attachments. 

The  plaintiff  lienors  were  laborers  on  a  dredge  belonging  to 
the  defendant  Sivertsen-Johnsen  Company,  engaged  In  dredging 
gravels  in  their  natural  beds  for  /the  recovery  of  the  gold  and 
gold  dust  contents  therein.  They  brought  a  consolidated  suit  to 
recover  on  liens,  claiming  prior  lien  on  the  gold  and  gold  dust 
so  extracted  from  the  said  gravels  by  the  dredge  as* against  prior 
attachments  by  the  other  creditors.  Held,  the  priority  of  lien 
claims  given  by  section  164,  Comp.  Laws  Alaska  1913,  over  at- 
tachments, extends  only  to  mineral4)earing  gravels  excavated, 
hoisted,  or  otherwise  piled  into  **dumps,"  and  the  proceeds  there- 
of, and  not  to  gold  or  gold  dust  so  extracted  by  the  dredging 
process. 

In  the  case  of  Albert  Meyer  &  Co.,  a  Corporation,  v.  Siv- 
ertsen-Johnsen Mining  &  Dredging  Company,  a  corporation, 

■         '  ■    ■      »         ■   ■  ■ 
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No.  2550,  a  writ  of  attachment  was  issued  against  the  de- 
fendant on  September  18,  1914,  and  executed  by  the  marshal 
on  September  21,  1914,  under  which  he  now  holds  a  certain 
amount  of  gold  dust. 

In  the  case  of  Solomon  River  Dredging  Company,  a  Cor- 
poration, and  Seward  Dredging  Company,  a  Corporation,  v. 
Sivertsen-Johnsen  Mining  &  Dredging  Company,  a  Corpora- 
tion, a  writ  of  attachment  was  issued  on  the  15th  day  of  Oc- 
tober, 1914,  and  executed  on  the  15th  day  of  October,  1914, 
by  the  marshal,  and  under  which  he  now  holds  a  certain 
amount  of  gold  dust  or  amalgam. 

On  the  7th  day  of  November,  1914,  Frank  Nordstrom,  John 
Larson,  Knute  Drange,  Alfred  Sivertsen,  Robert  McNutt, 
J.  M.  Johnsen,  James  Ennis,  Gus  Bemess,  and  Peter  Iversen 
filed  a  joint  action,  No.  2565,  against  Sivertsen-Johnsen  Min- 
ing &  Dredging  Company,  a  corporation,  and  E.  R.  Jordan, 
United  States  marshal  of  the  district  of  Alaska,  Second  divi- 
sion, seeking  to  recover  several  judgments  for  various  sums 
alleged  to  be  due  them  for  personal  services,  and  asking  that 
said  sums  be  adjudged  liens  on  the  gold  dust  heretofore  re- 
ferred to  and  now  in  the  hands  of  said  marshal,  and  seeking 
a  foreclosure  of  such  alleged  liens  and  satisfaction  of  their 
respective  claims  by  the  proceeds  arising  from  the  sale  there- 
of. And  upon  November  23,  1914,  upon  the  affidavit  of  the 
attorney  for  the  plaintiffs,  Geo.  B.  Grigsby,  and  a  motion 
accompanying  the  same,  an  order  was  issued,  directed  to  the 
defendant  E.  R.  Jordan,  as  such  marshal,  returnable  No- 
vember 28,  1914,  to  show  cause  why  he,  and  all  persons  act- 
ing by,  through,  or  under  him,  should  not  be  restrained  and 
enjoined  pendente  lite  from  in  any  manner  disposing  of  the 
gold  and  gold  dust  now  in  his  possession  under  the  aforesaid 
attachments,  and,  until  the  hearing  of  such  motion  and  order, 
he  was  restrained  from  in  any  manner  disposing  of  same, 
until  the  further  order  of  this  court. 

G.  B.  Grigsby,  of  Juneau,  and  T.  M.  Reed,  of  Nome,  for 
plaintiffs. 

O.  D.  Cochran,  of  Nome,  for  E.  R.  Jordan,  defendant. 

TUCKER,  District  Judge.  As  a  result  of  the  above  pro- 
ceedings, is  devolves  upon  this  court  to  construe  section  164 
of  the  Compiled  Laws  of  Alaska,  p.   153  et  seq.,  and  to 
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decide  whether  or  not  the  lien  given  therein  is  superior  to 
the  attachment. 

The  sole  purpose  of  the  injunction  proceeding  in  this  case 
is  to  have  the  court  declare  the  plaintiffs  therein  entitled  to 
a  prior  lien  upon  the  gold,  gold  dust,  or  amalgam  now  held 
subject  to  sale  by  virtue  of  writs  of  attachment  issued  in 
the  cases  of  Albert  Meyer  &  Co.  and  Solomon  River  Dredging 
Co.  against  said  Sivertsen-Johnsen  Mining  &  Dredging  Com- 
pany; said  lien  or  preference  being  asserted  by  virtue  of 
section  164,  which  section,  after  providing  for  a  miners'  and 
laborers'  lien,  on  certain  designated  mineral  bearing  sands, 
gravel,  etc.,  further  provides  that  "the  said  lien  shall  be  prior 
to  and  preferred  over  any  debt,  mortgage,  bill  of  sale,  at- 
tachment," etc.  Briefly  stated,  the  controversy  lies  between 
the  statutory  laborers'  or  miners'  lien  claimed  under  section 
164  and  the  attachments  heretofore  mentioned.  Because  of 
the  rather  brief  oral  argument  of  counsel  and  their  failure 
to  cite  any  authorities  upon  the  question  presented  for  its 
decision,  the  court  must  assume  that  this  statute  has  not  here- 
tofore been  the  subject  of  judicial  investigation  or  decision,  and 
it  is  therefore  left  to  the  court  to  decide  the  point  raised  upon 
the  general  rules  applicable  for  the  interpretation  of  statutes. 
It  appears  from  the  complaint,  upon  which  the  injunction 
proceeding  is  based,  and  by  which  the  defendants  were  tem- 
porarily enjoined  from  the  sale  of  the  gold  dust,  etc.,  by  the 
marshal  in  pursuance  of  the  attachments,  that  the  plaintiffs 
were  employed  on  or  about  the  defendant's  mining  dredge  in 
the  several  and  respective  capacities  of  engineers,  cooks,  labor- 
ers, winchmen,  and  dredgemaster.  It  is  contended  by  the 
plaintiffs,  or  the  parties  applying  for  their  injunction,  that  the 
lien  given  by  section  164,  and  which  is  thereby  declared  a 
preferred  lien  over  the  attachments,  covers  and  includes  all 
and  every  kind  of  mineral-bearing  sands,  gravel,  earth,  or 
rock,  without  respect  to  whether  it  is  piled  up  or  collected  in 
a  dump  or  mass,  and  all  gold  and  gold  dust  or  other  minerals 
therein,  and  all  gold  and  gold  dust  extracted  therefrom.  The 
defendants,  on  the  other  hand,  contend  that  the  lien  at- 
taches only  to  the  mineral-bearing  sands,  gravel,  earth,  or 
rock  that  may  have  been  piled  up  in  a  dump  or  mass,  and  the 
gold  or  other  minerals  contained  therein  or  extracted  there- 
from. 
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Section  164  reads  as  follows: 

"Sec.  164.  Every  miner  or  other  laborer  who  shall  labor  In  or  upon 
any  mine  or  mining  ground  for  another  in  the  Territory  of  Alaska 
in  digging,  thawing,  conveying,  hoisting,  piling,  cleaning  up,  or  any 
other  kind  of  work  in  producing  any  mineral-bearing  sands,  gravels, 
earth,  or  rock,  gold  or  gold  dust,  or  other  minerals,  or  shall  aid  or 
assist  therein  by  his  labor  as  cook,  engineer,  fireman,  or'  in  cutting 
and  delivering  wood  used  in  said  work,  or  in  work  in  any  like  ca- 
pacity in  producing  the  dump,  shall,  where  his  labor  directly  aided 
in  such  production,  have  a  lien  upon  the  dump  or  mass  of  mineral- 
bearing  sands,  gravels,  earth,  or  rocks,  and  all  gold  and  gold  dust, 
or  other  minerals  therein,  and  all  gold  and  gold  dust  extracted  there- 
from, for  the  full  amount  of  wages  for  all  the  time  which  he  was  so 
employed  as  such  laborer  in  producing  the  said  dump,  within  one 
year  next  preceding  his  ceasing  to  labor  thereon ;  and  to  the  extent 
of  the  labor  of  the  said  miner  or  other  laborer  actually  employed  or 
expended  thereon,  within  one  year  next  prior  to  ceasing  to  labor 
thereon,  the  said  lien  shall  be  prior  to  and  preferred  over  any  deed, 
mortgage,  bill  of  sale,  attachment,  conveyance,  or  other  claim,  wheth- 
er the  same  was  made  or  given  prior  to  such  labor  or  not:  Provided, 
that  this  preference  shall  not  apply  to  any  such  deed,  mortgage,  bill 
of  sale,  attachment,  conveyance,  or  other  claim  given  in  good  faith 
and  for  value  prior  to  the  approval  of  this  act." 

While  the  contention  of  the  plaintiffs  is  plausible,  and 
founded  on  what  the  lawmakers  might  have  done  and  should 
have  done,  if  they  intended  to  deal  justly  and  liberally  or 
uniformly  with  the  miners  and  laborers,  I  do  not  think  the 
statute  is  susceptible  of  such  construction.  The  language  of 
the  statute,  by  which  we  will  be  governed,  in  seeking  the 
legislative  intent,  will  not  support  the  contention  that  the  law- 
makers intended  to  give  a  lien  on  all  the  mineral-bearing 
sands,  gravels,  earth,  or  rocks  that  may  have  been  loosened 
up  from  mother  earth  or  the  original  ground  by  or  through 
the  different  processes  of  mining,  such  as  hydraulic  or  dredge 
mining,  irrespective  and  independently  of  the  fact  that  the 
mineral-bearing  sands,  gravels,  earth,  or  rocks  have  been 
piled  up  or  collected  in  a  dump  or  mass ;  for  such  is  the  in- 
evitable result  of  the  plaintiffs'  contention.  Had  the  law- 
makers so  intended,  they  might  easily  have  used  some  such 
general  and  inclusive  language  as  the  following:  "Every 
miner  or  other  laborer  who  shall  labor  in  or  upon  any  mine 
or  mining  ground  (in  any  capacity  whatever)  in  producing  any 
mineral-bearing  sands,  gravels,  earth  or  rocks,  etc.,  to  be  ex- 
tracted from  the  ground  shall,  where  his  labor  directly  aided 
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in  such  production,  have  a  lien  on  all  such  mineral  bearing 
sands,  gravels,  earth  or  rocks  whatsoever,  and  on  all  gold 
and  gold  dust  or  other  minerals  therein  or  which  may  be  ex- 
tracted therefrom."  Or  the  lawmakers  might  simply  have 
given  a  lien  upon  the  undisturbed  mining  ground  itself,  or 
upon  the  gold  and  gold  dust  extracted  therefrom.  But  the 
lawmakers  used  no  such  language.  On  the  contrary,  after 
designating  the  persons — ^the  miners  and  laborers,  of  every 
description,  almost — in  whose  favor  the  lien  was  to  attach, 
they  declared  in  specific  and  exclusive  terms  that  such  per- 
sons "shall  *  *  *  have  a  lien  upon  the  dump  or  mass 
of  mineral-bearing  sands,  gravels,  earth  or  rocks,  and  all  gold 
and  gold  dust,  or  other  minerals  therein,  and  all  gold  and  gold 
dust  extracted  therefrom." 

This  language  clearly  designates  the  subject-matter  of  the 
liens;  the  res  designatio  is  both  unmistakable  and  exclusive; 
by  the  very  terms  of  the  statute,  the  dump  or  mass  is  par- 
ticularly referred  to  and  there  can  be  no  doubt  that  the  law- 
makers intended  to  confine  the  lien  to  the  mineral-bearing 
sands,  gravels,  earth,  or  rocks,  and  other  minerals  collected 
and  piled  up  in  the  dump  or  mass.  The  word  "dump"  is  a 
term  well  and  definitely  known  in  mining  phraseology  and 
operations,  meaning  the  dirt,  gravels,  rocks,  and  sands,  pre- 
sumably containing  gold,  which  has  been  taken  from  the  mine 
and  piled  up  or  collected  in  a  heap  on  the  surface  of  the 
ground,  to  be  subsequently  sluiced  and  cleaned  up  and  the 
mineral  or  gold  dust  extracted  therefrom.  Such,  I  think,  is 
the  ordinary  and  natural  meaning  of  the  term  "dump."  In 
Webster's  International  Dictionary,  with  the  notation  of  its 
use  in  mining,  "dump"  is  defined  to  be  "a  pile  of  ore  or 
rock,"  and  "mass,"  which  is  used  in  the  same  sense  in  the 
statute,  is  defined  to  be  "a  quantity  of  matter  cohering  to- 
gether so  as  to  make  one  body,  or  an  aggregation  of  particles 
or  things  which  collectively  make  one  body  or  qiiantSty, 
usually  of  considerable  size ;  as  a  mass  of  ore,  metal,  sand  or 
water."  By  reference  to  the  Century  Dictionary  and  En- 
cyclopedia, the  term  "dump"  is  described  as  "the  pile  of  mat- 
ter so  deposited;  specifically  the  pile  of  refuse  rock  around 
the  mouth  of  a  shaft  or  adit  level" — though  it  is  sometimes 
referred  to  as  a  place  of  deposit,  in  which  sense  it  is  referred 
to  in  Morrison's  Mining  Rights,  page  213.    The  term  "dump 
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or  mass,"  as  used  in  the  statute,  therefore,  has  a  distinct  and 
well-defined  meaning,  and  when  the  lawmakers  wrote  into 
the  statute  that  a  certain  class  of  persons  shall  have  a  lien 
on  the  dump  or  mass  of  mineral-bearing  sands,  they  meant 
the  mineral-bearing  sands  piled  up  or  collected  into  an  aggre- 
gate heap  or  body,  and  not  the  mineral-bearing  sands  or  dirt 
that  has  been  only  loosened  or  broken  up,  but  not  piled  up  on 
the  surface  of  the  ground  in  some  place,  so  as  to  constitute 
a  well-defined  body  of  mineral  or  other  matter  easily  and 
readily  observable,  set  apart  and  separated  from  the  native 
earth,  and  particularly  distinguished  from  the  mere  loosened, 
broken,  or  dug-up,  or  thawed-out,  earth.  The  relation  that 
the  dump  bears  to  the  mineral  dirt  that  has  not  been  put  in- 
to a  dump  may  be  likened  to  or  illustrated  by  a  manure  pile 
and  the  scattered  manure,  or  to  a  stack  of  hay  and  the  hay 
that  has  been  cut  or  mown,  but  not  yet  put  into  a  stack.  A 
statute  giving  a  lien  specifically  on  the  pile  of  manure,  or  the 
stack  of  hay,  would  hardly  extend  to  the  scattered  manure, 
or  the  mown,  but  ungathered,  hay ;  nor  can  section  164,  which 
plainly  designates  the  dump  or  mass  as  the  subject  of  the 
lien,  be  construed  so  as  to  include  within  its  scope  the  bro- 
ken-up  or  thawed-out  gravel  and  sand,  that  has  not  been  piled 
up  in  a  dump  or  mass.  In  the  case  of  Labay  against  the 
Northern  Mining  &  Trading  Company,  decided  in  January, 
1914,  this  court  expressed  the  opinion  that  the  labor  and  me- 
chanics' Hen  statutes  should  be  liberally  construed  in  favor 
of  those  asserting  the  lien,  and  it  will  adhere  to  that  view; 
but  to  extend  a  lien  as  contended  for  by  the  plaintiff  in 
this  case  the  court  would  be  compelled  to  read  into  the  stat- 
ute a  meaning  that  is  not  only  not  expressed  therein,  but  by 
implication  is  excluded  therefrom.  This  the  court  cannot 
do ;  if  it  did,  it  would  commit  an  act  of  judicial  legislation — 
a  form  of  legislation  that  cannot  be  too  severely  condemned. 
In  reaching  my  conclusion  in  this  case,  I  have  given  the  stat- 
ute my  most  careful  consideration,  and  have  been  guided  by 
those  two  elementary  rules  of  interpretation,  viz.  that  it  is 
the  duty  of  the  courts  to  seek  the  meaning  of  the  statute 
from  the  language  of  the  statute  itself,  and,  as  was  rather 
quaintly  said  by  Lord  Coke  in  Edrich's  case,  "The  judges  said 
that  they  ought  not  to  make  any  construction  against  the  ex- 
pressed letter  of  the  statute;  for  nothing  can  so  express  the 
5A.B.— 14 
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meaning  of  the  makers  of  the  act  as  their  own  direct  words, 
for  'index  animi  sermo' " ;  and  second,  by  that  rule  so  well 
expressed  in  the  Latin  maxim,  "Expressio  unius  est  exclusio 
alterius."  The  plain  and  unambiguous  language  of  the  stat- 
ute, in  my  opinion,  points  inevitably  to  the  dump  or  mass  as 
the  object  of  the  lien,  and  just  as  inevitably  excludes  its  ex- 
tension to  the  sands,  gravels,  and  other  mineral  substances  not 
contained  therein.  An  examination  of  section  165  and  the 
form  of  notice  of  the  lien,  as  given  therein,  as  well  as  an 
examination  of  section  174,  confirms  and  emphasizes  the  views 
above  expressed.  A  lien  is  a  charge  upon  specific  property, 
and  may  be  created  by  contract  or  by  operation  of  law.  In 
either  event,  it  is  essential  that  the  property  should  be  spe- 
cifically designated  before  the  lien  may  attach.  In  this  case, 
sections  164,  165,  and  174  refer  specifically  to  the  "dump  or 
mass"  of  mineral-bearing  sands,  etc.,  and  to  no  other  property. 
The  temporary  restraining  order  heretofore  issued  will 
therefore  be  dissolved,  and  the  injunction  requested  will  be 
denied. 


NORDSTROM    et    aL    v.    SIVERTSEN-JOHNSEN    MINING    (ft 

DREDGING  00.  et  al.    JORGEXSEN  v.  HAGER  et  al.    IVER- 

SEN  V.  SIVERTSEN-JOHNSEN  MINING  &  DREDGING 

CO.  et  al. 

Nos.  2565,  2567,  2568. 

(Second  Division.    Nome.    February  27,  1915.) 

1,  Mines    and    Minerals    ^=»112(1) — Liens    of   Mechanics— Cow- 
STBucnoN  OF  Statutes. 

The  act  of  the  Legislature  of  Alaska  approved  April  30,  1913, 
entitled  "An  act  to  create,  establish  and  provide  for  liens  on 
mines,"  etc.  (Sess.  Laws  1913,  p.  308),  contains  provisions  in 
addition  to  and  qualifying  some  of  those  in  a  prior  act  of  Con- 
gress establishing  mechanics'  and  miners'  liens  on  mining  claims 
and  the  product  thereof  in  Alaska.  Held,  the  territorial  act 
should  not  be  treated  as  an  Independent  act  It  is  one  relating 
to  the  same  subject-matter  as  that  legislated  upon  by  Congress 
as  found  in  section  691  et  seq.,  Comp.  Laws  Alaska  1913,  and 
the  congressional  and  territorial  legislation  thereto  must  be 
treated  as  one  harmonious  whole. 

^=:9See  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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2.  Mines    and    Minerals    ^=»112(1) — Liens    of   Mechanics— Con - 

struction  of  statutes. 

The  act  passed  by  Congress  relating  to  miners'  Hens  in  Alas- 
ka, as  modified  by  the  act  of  the  Legislature  of  the  territory, 
being  in  pari  materia,  are  to  be  construed  together,  and,  if  pos- 
sible, made  to  harmonize  as  one  body  of  law. 

3.  Statutes  «=»109— Title  of  Act. 

Although  a  territorial  act  may  authorize  many  things  of  a 
diverse  nature  to  be  done,  the  title  will  be  suflieient  if  the  things 
authorized  may  be  fairly  regarded  as  in  furtherance  of  the  sub- 
ject expressed  in  the  title.  It  is  therefore  to  be  liberally  con- 
strued and  treated,  so  as  to  uphold  the  law  if  possible. 

4.  MINE3S  AND  Minerals  ^=»112(3) — Lien  of  Mechanics— Pbopebtt 

Subject  to. 

Under  the  act  of  the  Legislature  of  Alaska  approved  April  30, 
1913,  a  miner  may  have  a  lien  upon  gold  dust  extracted  from  a 
mine,  and  upon  a  mine  itself,  for  labor  performed  in  extracting 
the  product  from  the  mine,  but  not  on  a  dredger  used  in  the 
work  of  extracting  the  gold  dust. 

6.  Mines  and  Minerals  ^=»112(3) — Lien  of  Mechanics— Property 
Subject  to. 

A  mechanic's  lien  on  the  mining  claim  and  the  product  thereof 
extracted  by  the  labor  of  the  mechanic  or  miner  cannot  extend 
to  or  attach  to  the  gold  dust  or  mineral  that  shall  have  been  ex- 
tracted from  the  mine  prior  to  the  attaching  of  the  lien. 

0.  Mines  and  Minerals  ^=»112(1) — Lien  of  Mechanics— Constitu- 
tionalitt. 

The  miners'  lien  laws  passed  by  Congress  and  the  Legislature 
of  Alaska  are  held  to  be  constitutional,  and  within  the  power  of 
Congress  and  the  territorial  Legislature,  respectively. 

The  three  above-entitled  causes  constitute  three  actions  for 
the  recovery  of  money  due  for  services  alleged  to  have  been 
rendered  by  the  plaintiffs  to  the  defendants  in  connection  with 
certain  mining  operations,  and  the  plaintiffs  seek  to  establish 
and  enforce  a  laborer's  lien  under  the  existing  lien  law  of 
Alaska,  as  provided  by  sections  691-704,  inclusive,  Comp. 
Laws  Alaska  1913,  and  chapter  79,  Sess.  Laws  Alaska  1913, 
the  title  to  which  last  reads  as  follows:  "An  act  to  create, 
establish  and  provide  for  liens  on  mines  in  favor  of  laborers 
and  materialmen,  and*'  to  repeal  "all  acts  and  parts  of  acts 
in  conflict  therewith."  Upon  the  threshold  of  these  cases, 
some  of  the  defendants  interpose  their  demurrers,  by  which 
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they  object  to  the  enforcement  of  the  laborers*  liens  against 
the  property  sought  to  be  made  the  subject  thereof,  on  the 
ground  that  the  law  enacted  by  the  territorial  Legislature 
(Sess.  Acts  1913,  p.  308)  fails  to  provide  for  the  filing  of  a 
notice  of  lien  and  no  mode  of  procedure  for  enforcing  the 
lien,  and  that  the  law  is  in  other  respects  void  and  unconsti- 
tutional. 

G.  B.  Grigsby,  of  Juneau,  and  T.  M.  Reed,  of  Nome,  for 
plaintiffs. 

J.  F.  Hobbes,  O.  D.  Cochran  and  G.  J.  Lomen,  all  of  Nome, 
for  defendants. 

TUCKER,  District  Judge.  The  territorial  act  of  1913 
should  not  be  treated  as  an  independent  act  of  a  territorial 
Legislature.  It  is  an  act  relating  to  the  same  subject-matter 
as  that  legislated  upon  by  Congress,  as  found  in  section  691 
et  seq.,  Comp.  Laws  Alaska  1913,  and  the  congressional  and 
territorial  legislation  with  reference  thereto  must  be  treated 
as  one  harmonious  whole.  It  is  no  objection  to  the  validity 
of  the  territorial  act  of  1913  that  it  does  not  amend  or  refer 
specifically  to  the  former  act  of  Congress  on  the  subject  of 
mechanics'  or  laborers*  liens.  That  is  generally  done,  and  is 
probably  essential  whenever  the  body  of  an  act  is  subsequent- 
ly amended  in  some  particular  language  or  other  particular; 
but  the  territorial  act  does  not  propose  to  do  this.  It  simply 
enlarges  the  scope  of  the  former  law  with  reference  to  the 
mechanics'  and  laborers'  lien  by  placing  the  ordinary  laborer 
on  an  equal  footing  with  the  laborer  for  the  improvement  of 
mines.  The  act  of  Congress  as  contained  in  section  691  et 
seq.  and  the  territorial  act  of  1913  stand  in  relation  the  one 
to  the*other  as  two  state  statutes  or  congressional  acts  passed 
at  different  times  or  sessions,  which,  being  in  pari  materia,  are 
to  be  construed  together,  and,  if  possible,  made  to  harmonize. 
The  law  of  the  territory  of  Alaska  since  1912  traces  its  au- 
thority to  both  congressional  and  territorial  legislation.  By 
act  of  Congress  passed  August  24,  1912  (37  Stat.  512,  c.  387), 
Alaska  had  conferred  upon  it  legislative  powers  by  providing 
for  a  legislative  assembly,  and  as  a  territory  of  the  United 
States,  which  it  then  became,  it  is  subject  to  the  authority 
of  Congress,  and  statutes  in  force  therein,  as  enacted  either 
by  Congress  itself  or  by  the  representative  body  upon  which 
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Congress  has  conferred  legislative  authority.     36  Cyc.  943; 
Lindley  on  Mines,  §  64. 

It  is  true  that  the  territorial  act  of  1913  does  not  provide 
any  procedure  for  enforcing  the  lien,  nor  for  filing  the  lien 
notice;  and  it  may  be  conceded,  as  found  in  the  authorities, 
that  the  notice  of  the  lien  is  the  foundation  of  the  action; 
but,  if  the  above  views  and  conclusions  with  reference  to 
treating  the  congressional  act  and  the  legislative  act  on  the 
subject  of  mechanics'  and  laborers'  liens  together,  and  the 
status  of  the  legislative  power  in  Alaska  is  as  stated — and 
we  think  there  can  be  no  doubt  about  either — ^there  seems  to 
be  no  reason  why  the  claimant  of  the  lien  should  not  be  al- 
lowed to  file  his  notice  of  lien  as  provided  by  section  695, 
Comp.  Laws  Alaska  1913,  and  proceed  to  enforce  it  under 
section  699  thereof,  which  provides  that: 

"Actions  to  enforce  the  liens  created  by  this  Code  shall  be  brought 
before  the  district  court,  and  the  pleadings,  processes,  practice,  and 
other  proceedings  shall  be  the  same  as  In  other  cases." 

Mr.  Black,  in  his  very  able  work  on  the  Interpretation  of 
Laws,  in  discussing  the  effect  of  "harmonizing  the  laws," 
says: 

"A  legislative  act  is  always  to  be  considered  with  reference  to  the 
preexisting  body  of  the  law,  to  which  It  Is  added,  and  of  which  it  is 
henceforth  to  form  a  part."  Black  on  the  Interpretation  of  Laws, 
p.  60  et  seq.;  also  pages  211,  212. 

The  next  principal  objection  to  enforcing  the  liens  in  these 
cases-  is  that  the  territorial  act  of  1913  is  repugnant  to  section 
8  of  the  organic  act,  which  is  as  follows : 

"No  law  shall  embrace  more  than  one  subject  which  shaU  be  ex- 
pressed in  its  title."    U.  S.  Comp.  St  1916,  {  3536. 

This  inhibition  on  the  legislative  power  is  found  in  the 
Constitution  of  nearly  all  the  states,  and  has  been  frequently 
subjected  to  the  investigation  and  construction  of  the  courts 
of  last  resort.  After  most  diligent  examination  of  the  deci- 
sions, I  find  the  most  satisfactory  statement  of  the  law  with 
respect  to  this  restrictive  provision  to  be  contained  in  the  case 
of  Commonwealth  v.  Brown,  91  Va.  762,  21  S.  E.  357,  28  L. 
R.  A.  110.  In  that  case,  Judge  Reily,  rendering  the  opinion, 
said: 
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"The  provision  of  the  Constitution  is  a  wise  and  wholesome  one. 
Its  pui-pose  is  apparent.  It  was  to  prevent  the  members  of  the  Leg- 
islature and  the  people  from  being  misled  by  the  title  of  the  law.  It 
was  intended  to  prevent  the  use  of  deceptive  titles  as  a  cover  for 
vicious  legislation,  to  prevent  the  practice  of  bringing  together  into 
one  bill  for  corrupt  purposes  subjects  diverse  and  dissimilar  in  their 
nature,  and  having  no  necessary  connection  with  each  other,  and  to 
prevent  surprise  or  fraud  in  legislation  by  means  of  provisions  in 
bills  of  which  the  titles  gave  no  intimation.  And,  on  the  other  hand, 
it  was  not  intended  to  obstruct  honest  legislation  or  to  prevent  the 
incorporation  into  a  single  act  of  the  entire  statutory  law  upon  one 
general  subject.  It  was  not  designed  to  embarrass  legislation  by 
compelling  the  multiplication  of  laws  by  the  passage  of  separate 
acts  on  a  single  general  subject.  Although  the  act  or  statute  author- 
izes many  things  of  a  diverse  nature  to  be  done,  the  title  will  be 
sufficient  if  the  things  authorized  may  be  fairly  regarded  as  in  fur- 
therance of  the  object  expressed  In  the  title.  It  is  therefore  to  be 
liberally  construed  and  treated,  so  as  to  uphold  the  law  if  practica- 
ble. Oooley  on  Constitutional  Limitations,  p.  175.  All  that  Is  re- 
quired by  the  constitutional  provision  Is  that  the  subjects  embraced 
in  the  statute,  but  not  specified  in  the  title,  are  congruous,  and  have  a 
natural  connection  with,  or  are  germane  to,  the  subject  expressed  In 
the  title.  This  has  been,  so  far  as  I  am  aware,  the  construction  giv- 
en this  provision  of  the  Constitution  by  this  court,  by  the  highest 
courts  of  other  states  whose  Constitutions  contain  the  same  or  a 
similar  provision,  and  by  the  Supreme  Court  of  the  United  States." 

I  have  quoted  from  this  opinion  thus  extensively  because, 
prior  to  his  election  to  the  Supreme  Court  of  Virginia,  the 
judge  rendering  it  was  one  of  the  codifiers  of  the  laws  of 
Virginia,  and  was  noted  for  the  exhaustive  investigation  he 
gave  to  all  questions  coming  before  him  for  decision.  In 
conformity  to  the  above  views  and  authorities,  and  the  well- 
settled  rule  that  a  statute  may  be  valid  in  part  and  invalid  in 
part  (see  Black  on  Interpretation  of  Laws,  p.  96  et  seq.  and 
notes),  it  is  now  my  duty  to  determine  the  validity  of  the  re- 
spective liens  sought  to  be  enforced  by  the  plaintiffs  in  the 
three  above-entitled  causes. 

In  the  first  case,  supra,  it  is  sought  to  enforce  the  lien 
against  a  quantity  of  gold  dust  held  by  the  United  States 
marshal  under  the  process  of  attachment  in  the  suits  of  Al- 
bert Meyer  &  Co.,  etc.,  v.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing Company,  No.  2550,  and  Solomon  River  Dredging  Com- 
pany, etc.,  and  Seward  Dredging  Co.,  etc.,  v.  Same  Defend- 
ant. If  the  plaintiffs  prove  affirmatively  and  to  the  satisfac- 
tion of  this  court  that  the  gold  dust  was  extracted  from  the 
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mining  ground  of  the  defendants  by  any  process  of  mining 
operation  whatsoever  at  any  time  after  the  lien  has  attached, 
whenever  that  may  be,  under  the  terms  of  the  statute,  then  it 
is  subject  to  the  laborers'  Hen  in  favor  of  the  plaintiffs ;  other- 
wise, it  is  not,  and  the  attachments  stand. 

The  title  of  the  territorial  act  of  1913  provides  for  a  labor- 
ers' lien  upon  mines,  and  the  body  of  the  act  gives  a  lien  upon 
the  mine  and  upon  the  gold  dust  extracted  therefrom.  Any 
excavation  in  the  earth  is  a  mine,  and  the  dirt  and  mineral 
contained  therein  are  a  part  and  parcel  of  the  mine  and  are 
embraced  in  the  title  of  the  act,  so  long  as  they  remain  a  part 
and  parcel  of  the  mine. 

Bouvier's  Law  Diet.  vol.  2,  p.  413,  defines  a  mine  as  fol- 
lows: 

"An  excavation  in  the  earth  for  the  purpose  of  obtaining  minerals." 

The  laborer's  Hen,  however,  cannot  extend  or  attach  to  the 
gold  dust  or  mineral  that  shall  have  been  extracted  from  the 
mine  or  ground  prior  to  the  attaching  of  the  Hen,  for  then  it 
is  not  any  part  or  parcel  of  the  mine  itself,  and  is  not  em- 
braced in  the  title  of  the  act.  After  the  gold  dust  has  been 
extracted  from  the  mine,  and  before  the  lien  attaches,  it  is 
only  the  product  thereof  or  personal  property — wholly  dis- 
connected from  the  mine. 

In  the  second  case,  the  plaintiffs  seek  to  enforce  a  labor- 
er's Hen  against  a  mining  claim.  In  Bouvier's  Law  Diet, 
vol.  2,  p.  415,  we  find  the  following  definition  thereof: 

"A  mining  claim  is  a  parcel  of  land  containing  precious  metal  in 
its  soil  or  rock." 

Judge  Hillyer  defined  a  "mining  claim"  to  be  that  portion 
of  the  public  mineral  lands  which  the  miner  for  mining  pur- 
poses takes  up  and  holds  in  accordance  with  the  mining  laws. 
2  Lindley  on  Mines  (3d  Ed.)  §  327. 

From  the  foregoing  definitions,  and  the  consideration  of  the 
nature  of  a  mining  claim,  it  may  be  fairly  held  to  be  embraced 
within  the  title  of  the  act,  and  is  subject  to  a  Hen,  provided, 
of  course,  that  the  Hen  notice  has  been  properly  filed  and  the 
other  provisions  of  the  act  complied  with. 

In  the  third  case,  supra,  the  plaintiffs  seek  to  enforce  a 
laborers'  lien  against  a  dredge.  A  dredge  is  merely  an  article 
of  machinery,  or  a  machine  used  in  the  operation  of  mines  or 
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mining  for  extracting  gold  and  other  minerals  from  the 
ground  or  real  estate.  It  is  in  no  sense  a  part  or  parcel  of  the 
mine  or  mining  ground,  but  is  detached  therefrom,  and  ca- 
pable of  being  moved  from  place  to  place,  either  in  its  set-up 
or  taken-down  condition,  whenever  it  is  desirable  or  conven- 
ient for  dredging  purposes,  and  this  is  frequently  and  actually 
done.  As  property,  it  is  in  the  same  class  with  threshing  ma- 
chinery, or  any  other  kinds  of  farming  machinery,  being  used 
upon  or  in  connection  with  mines  or  mining  ground.  It  is 
purely  and  essentially  movable  personal  property,  in  no  way 
a  part  of  the  mine,  which  necessarily  conveys  the  idea  of  an 
excavation  in  the  earth  for  the  purpose  of  obtaining  minerals, 
and,  from  its  inherent  nature,  it  is  clearly  not  embraced  within 
the  title  of  the  act,  and  therefore  cannot  be  subjected  to  a 
laborer's  lien  under  the  act  in  question. 

Having  disposed  of  the  objections  to  the  act,  that  it  em- 
braces more  than  one  subject,  which  is  not  expressed  in  the 
title,  and  that  the  act  is  abortive,  in  that  it  fails  to  provide 
for  its  enforcement,  or  for  the  filing  of  notice  of  the  lien, 
there  still  remain  two  other  specific  objections  raised  by  the 
demurrers : 

(1)  That  the  act  grants  special  and  exclusive  privileges,  con- 
trary to  section  416  of  the  Compiled  Laws;  and 

(2)  That  the  act  is  unconstitutional,  in  that  it  is  repugnant 
to  the  "due  process"  clause  of  the  Constitution  of  the  United 
States  and  on  other  constitutional  grounds.  These  objections 
are  directed  to  the  congressional  act  of  1900  contained  in  the 
Compiled  Laws,  as  well  as  to  the  territorial  act  of  1913,  and 
it  may  not  be  amiss  to  note  that  the  congressional  act  was 
approved  by  the  joint  committee  on  territories  of  the  House 
and  Senate,  composed  presumably  of  some  lawyers,  assisted 
by  three  lawyer  compilers  from  the  states  of  New  York,  Vir- 
ginia, and  Michigan.  This  to  some  extent  speaks  in  favor  of 
its  validity.  The  judge  of  this  court  may  be  pardoned  for 
saying  that  he  knows  the  chairman  of  the  House  committee 
and  the  assistant  compiler  from  Virginia.  The  former  was 
a  graduate  from  the  law  school  of  the  University  of  Vir- 
ginia, and  both  he  and  the  assistant  compiler  stand  well  in  the 
profession  in  Virginia. 

Section  416  of  the  Compiled  Laws  forbids  the  granting  by 
the  Legislature  to  any  corporation,  association,  or  individual 
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any  special  or  exclusive  privileges;  but  it  is  too  patent  for 
discussion  that  this  clause  has  not  the  faintest  application  to 
the  questions  involved  here.  In  any  event,  I  apprehend  that 
it  is  wholly  met  and  disposed  of  generally  by  the  decision  in 
the  case  of  Jones  v.  Great  Southern  Fireproof  Hotel  Com- 
pany, 86  Fed.  370,  30  C.  C.  A.  108,  to  which  reference  will 
hereafter  be  made,  and  in  which  is  elaborately  discussed  the 
question  of  the  validity  of  the  lien  laws  generally. 

In  Am.  &  Eng.  Encyc.  of  Laws  (2d  Ed.)  vol.  20,  pp.  444, 
445,  446,  and  447,  there  are  collected  in  note  5,  page  444  et 
seq.,  and  note  1,  page  446  et  seq.,  a  vast  number  of  cases  on 
this  subject,  those  upholding  the  validity  of  direct  or  abso- 
lute liens  in  favor  of  laborers  and  mechanics,  and  those  deny- 
ing their  validity,  the  former  largely  outnumbering  the  latter. 
Some  cases  of  the  latter  class  have  been  cited  in  the  brief  of 
counsel,  and  I  have  read  some  of  both  classes  and  given  them 
my  best  consideration ;  but  it  does  seem  to  me  that  the  deci- 
sion in  the  case  of  Jones  v.  Great  Southern  Fireproof  Hotel 
Company,  supra,  reversing  the  same  case  reported  in  79  Fed. 
477,  and  cited  in  note  1,  page  446,  Am.  &  Eng.  Encyc.  of  Law, 
as  contrary  to  the  decisions  denying  the  validity  of  these 
laws,  disposes  of  the  whole  question.  It  may  be  worthy  of 
notice  that  the  case  in  86  Fed.  370,  30  C.  C.  A.  108,  was  de- 
cided as  late  as  1898 ;  that  it  was  heard  by  Taft  and  Lurton, 
Circuit  Judges,  and  Clark,  District  Judge,  and  the  opinion  ren- 
dered by  Lurton,  who  was  afterwards,  in  1909,  appointed  by 
President  Taft  Associate  Justice  of  the  Supreme  Court  of  the 
United  States,  from  which  it  may  be  fairly  conceded  that  the 
decision  is  of  unusual  value  and  authority  as  a  judicial  ut- 
terance. To  avoid  making  this  opinion  too  long,  and  as  the 
opinion  in  Jones  v.  Southern  Fireproof  Hotel  Comfpany, 
supra,  is  itself  quite  lengthy,  I  shall  content  myself  with  only 
a  few  scattered  excerpts  from  the  last-named  case  in  support 
of  the  validity  of  these  lien  laws ;  but  I  commend  the  entire 
decision  to  the  careful  consideration  of  counsel  in  this  case, 
who  have  twice  argued  to  the  contrary  so  earnestly  and  ably. 
It  contains  an  exhaustive  review  of  the  decisions  of  the  vari- 
ous state  and  federal  courts,  and  appears  to  me  to  go  to  the 
very  root  of  all  the  constitutional  objections  raised  by  counsel 
for  the  defendants. 
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At  page  379  of  86  Fed.,  at  page  117  of  30  C.  C.  A.,  the 
court  said : 

"In  a  large  number  of  the  cases  the  question  of  the  constitutional- 
ity of  acts  extending  the  lien  to  subcontractors  and  others  having 
no  direct  contractual  relation  with  the  owner  has  been  brought  In 
question,  and  the  validity  of  the  legislation  upheld." 

At  page  383  of  86  Fed.,  at  page  121  of  30  C.  C.  A.,  after 
citing  numerous  cases  from  state  courts,  the  court  said : 

"The  direct  question  as  to  the  constitutionality  of  acts  extending  a 
lien  to  subcontractors  and  materialmen  furnishing  materials  at  the 
instance  of  contractors  has  not  arisen  in  the  Supreme  Court  of  the 
United  States,  nor  in  any  of  the  United  States  Courts  of  Appeals,  so 
far  as  we  have  been  able  to  discover.  An  act  of  Congress  of  March 
2,  1833  (4  Stat.  659),  gave  a  lien  in  the  District  of  Columbia  upon 
buildings  to  all  who  do  work  or  furnish  materials  on  order  of  the 
contractor,  who  should  give  notice  to  the  owner  within  30  days  after 
being  employed  to  do  the  work  or  furnish  materials  that  they  claim- 
ed such  lien.  In  Winder  v.  Caldwell,  14  How.  434  [14  U  Ed.  4871. 
this  act  was  construed  as  not  giving  a  lien  to  the  principal  contrac- 
tor. The  court  said:  *The  contractor,  though  mentioned  in  the  act, 
is  not  enumerated  among  those  entitled  to  its  benefits.  The  aim  and 
policy  of  this  statute  is  also  obvious.  Experience  has  shown  that 
mechanics  and  tradesmen,  who  furnish  labor  and  materials  for  the 
construction  of  buildings,  are  often  defrauded  by  insolvent  owners 
and  dishonest  contractors.  Many  build  houses  on  speculation,  and, 
after  the  labor  of  the  mechanic  and  the  materials  are  incorporated 
into  them,  the  owner  becomes  insolvent  and  sells  the  buildings,  or 
incumbers  them  with  liens;  and  thus  one  portion  of  his  creditors 
are  paid  at  the  expense  of  the  labor  and  property  of  others.  Or  the 
insolvent  owner,  who  builds  by  the  agency  of  a  contractor  or  middle- 
man, pays  his  price  and  receives  his  building,  without  troubling  him- 
self to  Inquire  what  has  been  the  fate  of  those  whose  labor  or  means 
have  constructed  it.  These  evils  require  a  remedy,  and  such  a  one 
as  is  given  by  this  act  Its  object  is  not  to  secure  contractors,  who 
can  take  care  of  themselves,  but  those  who  may  suffer  loss  by  con- 
fiding in  them.  It  is  not  the  merit  of  the  contractor  that  gave  rise  to 
the  system,  but  the  protection  of  those  who  might  be  wronged  by 
him,  if  the  owner  were  not  thus  compelled  to  take  care  of  their  in- 
terests before  he  pays  away  the  price  stipulated.  The  contractor  is 
neither  within  the  letter  nor  the  spirit  of  the  act.* " 

At  page  384  of  86  Fed.,  at  page  122  of  30  C.  C.  A.,  the  court 
said: 

"In  Central  Trust  Co.  of  New  York  v.  Richmond,  N.  I.  &  B.  It  Co., 
31  U.  S.  App.  675-^8,  15  C.  C.  A.  273,  68  Fed.  90  [41  Lt  R.  A.  458], 
we  enforced  a  lien  in  favor  of  such  subcontractors  arising  under  a 
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Kentucky  statute.  Touching  the  origin  and  nature  of  the  lien,  we 
said:  *It  Is  not  a  lien  originating  in  a  contract  for  a  lien,  but  arises 
out  of  the  statute  independent  of  any  agreement  for  a  lien,  and  is 
based  upon  the  equity  of  paying  for  work  done  or  materials  deliv- 
ered/ " 

Again,  at  page  384  of  86  Fed.,  at  page  122  of  30  C.  C.  A., 
the  court,  referring  to  the  cases  just  above  mentioned  by  it, 
said: 

"In  neither  of  these  cases,  though  the  amounts  involved  were 
great,  was  any  constitutional  objection  to  the  statutes  giving  the  lien 
suggested,  though  very  eminent  counsel  appeared  in  each  case.  The 
constitutional  validity  of  statutes  giving  an  independent  lien  has 
the  support  of  most  of  the  text- writers.  2  Jones,  Liens,  286;  Phil. 
Mech.  Liens,  §  30;  Boisot,  Mech.  Liens,  §§  22,  23.  Overton  on  Liens 
(section  553)  has  been  cited  as  advancing  a  contrary  view.  If  we 
had  doubt  as  to  whether  such  statute  was  'due  process  of  law,'  or 
violated  the  fundamental  right  of  owning  and  enjoying  property,  or 
unreasonably  restrained  liberty  of  contract,  we  should  be  disposed 
to  yield  to  the  current  and  weight  of  authority  upholding  such  acts 
as  valid  and  constitutional.  Ko  court  is  Justified  in  striking  down  an 
act  of  legislation,  unless  it  is  clearly  satisfied  that  the  act  is  in  con- 
flict with  the  organic  law  limiting  the  power  of  the  legislative  branch 
of  government.  Such  statutes  have  met  with  the  approval  of  tne 
legislative  bodies  of  nearly  every  state  in  the  Union,  as  well  as  of 
Congress,  as  indicated  by  the  act  of  1833,  construed  in  Winder  v. 
Caldwell,  14  How.  434  [14  L.  Ed.  487].  They  have  survived  assault 
whenever  the  question  has  arisen,  save  in  Ohio  and  Michigan,  and 
to  a  limited  degree  in  Pennsylvania,  and  in  a  still  larger  number  of 
instances  have  been  enforced  without  question  as  to  their  validity. 

"But  the  validity  of  such  statutes  need  not  be  rested  upon  mere 
authority.  They  find,  sanction  in  the  dictates  of  natural  Justice,  and 
most  often  administer  an  equity  which  has  recognition  under  every 
system  of  law.  That  principle  is  that  every  one  who,  by  his  labor 
or  materials,  has  contributed  to  the  preservation  or  enhancement  of 
the  property  of  another,  thereby  acquires  a  right  to  compensation. 
This  strong  natural  Justice  has  given  rise  to  a  variety  of  liens  recog- 
nized by  the  common  law.  Thus,  without  any  agreement,  the  com- 
mon law  gave  to  one  who,  by  his  labor  or  expense,  has  made,  pre- 
served, enlarged,  or  repaired  a  chattel,  a  lien  thereon  for  his  secu- 
rity, which  he  may,  however,  lose  if  he  surrender  possession.  So  we 
find  another  illustration  in  the  lien  given  one  who,  in  the  exercise  of 
a  quasi  public  employment,  is  required  to  receive  or  perform  some 
service  in  respect  to  the  thing  upon  which  the  lien  is  given.  That 
the  owner  who  sells  his  chattel  shall  not  be  required  to  part  with  it 
until  the  price  is  paid  rests  upon  the  Justice  of  the  matter,  and  not 
upon  any  agreement.  But  the  remedies  prescribed  by  the  common 
law  by  no  means  embrace  the  numberless  instances  in  which  the 
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inherent  right  of  the  matter  requires  that  a  charge  or  lien  should  be 
recognized  as  arising  out  of  the  [inherent]  nature  of  the  transaction, 
ind^)endently  of  any  agreement.  That  wide  class  of  trusts  arising 
out  of  the  conduct  of  the  parties,  either  with  or  without  intention, 
but  without  express  words  of  creation,  which  we  call  constructive  or 
Implied  trusts,  rests  upon  the  natural  Justice  which  will  not  permit 
one  to  retain  that  which  in  justice  does  not  belong  to  him,  and 
therefore  fastens  upon  the  thing,  or  that  into  which  it  is  traced, 
a  charge  or  lien  in  favor  of  the  equitable  owner.  So  the  vendor  of 
realty  may  ordinarily,  without  any  express  agreement,  apply  the 
property  sold  to  the  payment  of  the  price.  There  are  a  large  variety 
of  cases  where  a  lien  has  been  recognized  as  arising  out  of  the 
nature  of  the  transaction,  although  there  was  no  direct  contractual 
relation  between  the  parties  affected.  Thus,  in  the  maritime  law  the 
last  lien  created  by  the  master  of  a  ship  for  supplies  or  repairs  is 
entitled  to  preference  over  prior  liens;  the  principle  being  that  the 
common  pledge  has  thereby  been  preserved  for  the  common  benefit. 
So  he  who  rescues  goods  from  capture  or  the  perils  of  the  sea  has  a 
lien  thereon  for  his  compensation.  The  meritorious  character  of  a 
claim  often  displaces  prior  burdens,  as  in  the  case  of  supplies  and 
labor  furnished  a  mortgaged  railway  company  to  keep  it  in  opera- 
tion, and  preserve  the  property  for  the  benefit  of  all  interested.** 

Nothing  can  add  to  the  force  and  lucidity  of  this  opinion, 
and  its  exhaustive  review  of  the  cases.  For  these  reasons,  and 
for  the  reason  that  these  plaintiffs  are  in  any  event  entitled 
to  a  personal  judgment,  when  they  shall  have  proved  the  serv- 
ices alleged  to  have  been  rendered,  the  demurrer  in  each  of  the 
above  cases  is  overruled. 


IRVINE  V.  McDOUGAL  et  aL 

(Fourth  Division.    Fairbanks.     March  3,  1915.) 

No.  1938. 

I.  Mines  and  MiNEBAiiS  ^=»114 — Lien  of  Mechanics— Description 
OF  Property. 

A  mechanic's  Hen,  which  describes  the  property  upon  which 
the  lien  is  claimed  as  the  Pioneer  quartz  mining  claim,  "situate 
at  the  head  of  Fairbanks  creek  on  the  left  limit  thereof,  on  the 
divide  between  said  creek  and  Wolf  creek,"  which  Is  further 
aided  by  the  allegation  in  the  complaint  that  they  are  in  'the 
Fairbanks  precinct,  Alaska,"  Is  a  description  of  the  property  to 
be  charged  with  the  lien  sufficient  for  identification. 

^s»S6e  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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2.  Mines  and  Mincrals  «=»114 — Lien  of  Mechanics— Nonlien  a - 
BLE  Items. 

The  fact  that  a  lien  claimant  included  in  his  claim,  through 
an  honest  mistake,  a  claim  for  services  for  which  the  statute 
gives  no  lien,  will  not  defeat  the  lien  for  other  services  within 
the  statute  also  claimed,  if  the  two  can  be  separated. 

Plaintiff  in  this  action  seeks  to  foreclose  certain  liens  for 
labor  alleged  to  have  been  performed  in  the  development 
and  improvement  of  the  Pioneer  quartz  mining  claim. 

Plaintiff  claims  a  lien  for  labor  performed  by  himself  and 
by  several  other  laborers  whose  respective  claims  have  been 
assigned  to  plaintiff. 

The  Pioneer  quartz  mining  claim  is  described  in  each  of 
the  several  claims  for  mechanic's  lien,  and  in  plaintiff's  orig- 
inal complaint,  as  "situate  at  the  head  of  Fairbanks  creek  on 
the  left  limit  thereof,  on  the  divide  between  said  creek  and 
Wolf  creek." 

Plaintiff's  original  complaint  in  this  action  was  filed  with 
the  clerk  of  this  court  August  21,  1913.  The  defendant 
Healey  demurred,  and  defendants  Smith  and  Rutherford  ap- 
peared for  themselves  as  trustees  for  the  creditors  of  Angus 
McDougal  and  filed  a  demurrer. 

Defendants  Smith  and  Rutherford  demurred  to  each  of  the 
several  causes  of  action  set  forth  in  plaintiff's  complaint,  on 
the  following  grounds :  The  complaint  shows  on  its  face  that 
this  court  has  not  jurisdiction  of  the  parties  or  subject-matter; 
the  matters  and  things  therein  contained  do  not  constitute  a 
cause  of  action  against  defendants  or  either  of  them;  the 
alleged  claim  of  lien  referred  to  therein  is  void  on  its  face. 

The  court,  on  the  11th  of  October,  1913,  having  heard  the 
arguments  of  counsel  for  plaintiff  and  defendants,  rendered 
a  decision  sustaining  the  demurrers  of  defendants,  and  an 
order  in  pursuance  of  said  decision  was  duly  filed ;  the  plain- 
tiff being  allowed  five  days  within  which  to  file  an  amended 
complaint. 

In  the  written  decision  sustaining  defendants'  demurrers 
the  court  said: 

**It  does  not  clearly  appear  from  any  of  the  allegations  of  the  com- 
plaint that  the  plaintiff  or  any  of  his  assignors  filed  within  the  time 
required  by  law  a  notice  containing  'a  true  statement  of  his  demand 

^s»See  same  topic  A  KETT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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after  deducting  aU  Just  credits  and  offgets/  or  'a  description  of  the 
property  to  be  charged  with  the  lien  sufficient  for  Identlflcation,'  or 
'that  any  notice  of  lien  was  filed'  with  the  recorder  of  the  precinct 
within  which  the  prnnises  sought  to  be  charged  with  the  lien  are 
situated.  It  would  seem,  however,  that  a  different  rule  should  be 
followed  in  determining  the  effect  of  the  pleadings  in  an  action  to 
foreclose  a  lien,  especially  where  the  pleading  is  amended  at  an  early 
stage  of  the  action,  as  in  this  case,  from  the  rule  to  be  followed  in 
determining  the  sufficiency  of  a  notice  of  lien  whidi  the  lienor  can- 
not correct  or  amend  after  the  time  limited  for  filing  has  expired. 
The  complaint  in  an  action  of  this  kind  should  state  all  the  ulti- 
mate facts  necessary  to  be  established  upon  the  trial.  This  com- 
plaint seems  defective  in  the  particulars  above  stated ;  and  defend- 
ants' demurrers  are  sustained,  with  leave  to  plaintiff  to  amend  his 
complaint." 

The  order  sustaining  demurrers  is  as  follows: 
"It  is  ordered  that  said  demurrers  be  and  they  hereby  are  sustain- 
ed, upon  the  ground  that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  plaintiff  is  allowed  five 
days  within  which  to  file  an  amended  complaint." 

On  the  ISth  of  October,  1913,  plaintiff  filed  an  amended 
complaint,  in  which  said  complaint  the  Pioneer  quartz  min- 
ing claim  is  described  as  "situated  in  the  Fairbanks  precinct, 
territory  of  Alaska,  at  the  head  of  Fairbanks  creek  on  the  left 
limit  thereof,  on  the  divide  between  said  creek  and  Wolf 
.creek."  Plaintiff  also  alleges  in  each  of  the  several  causes  of 
action  set  forth  in  plaintiff's  complaint  that  each  claim  of  lien 
was — 

"filed  for  record  in  the  office  of  the  recorder  of  the  precinct  wherein 
said  premises  are  situated,  to  wit,  the  Fairbanks  precinct,  Alaska, 
and  a  sworn  statement,  containing  a  true  statement  of  his  demand, 
after  deducting  all  Just  credits  and  offsets,  describing  the  premises 
sufficiently  for  identification,  claiming  a  mechanic's  lien  for  said 
amount  upon  said  leasehold  interest  and  upon  said  mining  daim." 

To  plaintiff's  amended  complaint  defendants  Smith  and 
Rutherford  filed  a  demurrer  on  the  13th  day  of  October,  1914, 
in  which  demurrer  the  said  defendants  demurred  to  the  re- 
spective causes  of  action  in  plaintiff's  amended  complaint,  on 
the  following  grounds: 

"The  complaint  shows  on  its  face  that  this  court  has  not  Jurisdic- 
tion of  the  parties  or  subject-matter;  the  matters  and  things  therein 
contained  do  not  constitute  a  cause  of  action  against  defendants  or 
either  of  them;  the  alleged  claim  of  lien  referred  to  ther^n  is  void 
on  its  face." 
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In  support  of  defendants'  demurrer  it  is  urged  by  counsel 
that  the  alleged  liens  are  void  for  the  following  reasons: 
First,  because  of  lack  of  sufficient  description  of  property; 
second,  because  of  failure  to  describe  the  work  performed  with 
sufficient  certainty;  third,  because  there  is  a  commingling 
of  lienable  and  nonlienable  items. 

The  reasons  assigned  are  the  same  as  in  the  demurrer  to 
the  original  complaint. 

Harry  E.  Pratt,  of  Fairbanks,  for  plaintiff. 
C.  H.  Clegg  and  McGowan  &  Clark,  all  of  Fairbanks,  for 
defendants. 

BUNNELL,  District  Judge.  Plaintiff's  right  to  a  Hen  on 
the  Pioneer  quartz  mining  claim  is  claimed  by  virtue  of  the 
provisions  of  sections  691  and  695,  Comp.  Laws  Alaska  1913, 
which  sections  are  as  follows: 

"Sec.  691.  H5very  •  •  ♦  laborer  ♦  ♦  ♦  and  other  persons 
performing  labor  upon  or  furnishing  material,  of  any  kind  to  be 
used  in  the  construction,  development,  alteration,  or  repair,  either  In 
whole  or  in  part  of  any  building,  wharf,  bridge,  flume,  mine,  tunnel, 
fence,  machinery,  or  aqueduct,  or  any  structure  or  superstructure, 
shall  have  a  lien  upon  the  same  for  the  work  or  labor  done  or  ma- 
terial furnished  at  the  instance  of  the  owner  of  the  building  or  other 
improvement  or  his  agent;  and  every  contractor,  subcontractor,  ar- 
chitect, builder,  or  other  person  having  charge  of  the  construction, 
alteration,  or  repair,  in  whole  or  in  part,  of  any  building  or  other 
improvement  as  aforesaid  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  Code." 

"Sec.  695.  It  shaU  be  the  duty  of  every  original  contractor,  within 
sixty  days  after  the  completion  of  his  contract,  and  of  every  •  ♦  * 
laborer,  or  other  person,  save  the  original  contractor,  claiming  the 
benefit  of  this  Code,  within  thirty  days  after  the  completion  of  the 
alteration  or  repair  thereof,  or  after  he  has  ceased  to  labor  thereon 
from  any  cause,  or  after  he  has  ceased  to  furnish  materials  therefor, 
to  file  with  the  recorder  of  the  precinct  in  which  such  building  or 
other  improvement,  or  some  part  thereof,  shall  be  situated,  a  claim 
containing  a  true  statement  of  his  demand,  after  deducting  all  just 
credits  and  offsets,  with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom  he  was  employed 
or  to  whom  he  furnished  the  materials,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien  suflicient  for  identification, 
which  claim  shall  be  verified  by  the  oath  of  himself  or  of  some  other 
person  having  knowledge  of  the  facts." 

The  important  question  in  this  case  presented  on  demurrer 
is  whether  the  amended  complaint,  by  alleging  that  the  Pioneer 
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quartz  mining  claim  is  situated  in  the  Fairbanks  precinct,  ter- 
ritory of  Alaska,  at  the  head  of  Fairbanks  creek  on  the  left 
limit  thereof,  on  the  divide  between  said  creek  and  Wolf 
creek,  remedies,  so  far  as  this  pleading  is  concerned,  the  de- 
scription in  the  exhibits  attached  to  the  complaint,  the  same 
being  the  several  claims  for  mechanics'  liens,  in  which  the 
Pioneer  quartz  mining  claim  is  described  as  situate  at  the 
head  of  Fairbanks  creek  on  the  left  limit  thereof,  on  the  di- 
vide between  said  creek  and  Wolf  creek. 

"Fairbanks  creek''  is  a  geographical  name  known  to  every 
one  in  this  immediate  section.  The  records  of  the  district 
court  and  those  in  the  office  of  the  commissioner  for  this  pre- 
cinct bear  witness  of  this  fact.  The  words  "situate  at  the 
head  of  Fairbanks  creek  on  the  left  limit  thereof,  on  the  di- 
vide between  said  creek  and  Wolf  creek,"  cannot  be  consider- 
ed insufficient  for  descriptive  purposes.  The  "Pioneer  quartz 
mining  claim"  is  likewise  a  term  well  known,  and  the  location 
of  this  mining  property  cannot  be  difficult  to  ascertain. 

McCuUough  V.  Olds,  108  Cal.  529,  41  Pac.  420,  421 ;  Mee 
V.  Benedict,  98  Mich.  260,  57  N.  W.  175,  22  L.  R.  A.  641,  39 
Am.  St.  Rep.  543;  Coburn  v.  Stephens,  137  Ind.  638,  36  N. 
E.  132,  45  Am.  St.  Rep.  218;  Phillips  v.  Salmon  River  Co., 
9  Idaho,  149,  72  Pac.  886;  Boisot  on  Mechanics'  Liens,  §§ 
432,  433,  p.  436 — are  cases  and  a  reference  heretofore  cited. 
They  appear  to  be  controlling,  and  in  rendering  decision  the 
court  allowed  plaintiff  to  amend  his  complaint  in  this  particu- 
lar, among  others,  so  that  it  should  contain  '"a  description  of 
the  property  to  be  charged  with  the  lien  sufficient  for  identifi- 
cation." The  description  contained  in  the  amended  complaint 
seems  sufficient  for  identification,  for  the  reasons  above  stated. 
The  amended  complaint  further  specifically  alleges  that  each 
claim  of  lien  was  filed  for  record  within  the  time  allowed  by 
statute  "in  the  office  of  the  recorder  of  the  precinct  wherein 
said  premises  are  situated,  to  wit,  the  Fairbanks  precinct, 
Alaska." 

As  to  the  second  and  third  points  urged  by  the  defendants, 
the  court  calls  attention  to  the  case  of  Pioneer  Mining  Co, 
et  al.,  V.  Delamotte  et  al.,  185  Bed.  752,  108  C.  C.  A.  90,  in 
the  Circuit  Court  of  Appeals  Ninth  Circuit,  from  the  Second 
judicial  division,  territory  of  Alaska, 
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It  is  stated  in  the  syllabus: 

"1.  The  claimant  of  a  mechanic's  or  laborer's  lien  has  the  burden 
of  proof  to  show  by  legally  sufficient  evidence  the  accrual  of  the  lien 
under  the  terms  of  the  statute  which  creates  it  as  well  as  under  the 
terms  of  the  contract  under  which  the  work  was  done.    ♦    •    ♦ 

*'3.  And  the  fact  that  a  lieu  claimant  includes  in  his  claim,  through 
an  honest  mistake,  a  claim  for  services  for  which  the  statute  gives 
him  no  lien,  will  not  defeat  the  lien  for  other  services  within  the 
statute  also  claimed,  if  the  two  can  be  separated." 

This  appears  to  be  a  correct  statement  of  the  principle  to 
be  applied. 

In  the  case  of  Horn  v.  Clark  Hardware  Co.,  54  Colo.  522, 
131  Pac.  405,  45  L.  R.  A.  (N.  S.)  101,  it  is  stated  in  the 
syllabus : 

"Including  nonlienable  articles  in  a  claim  for  a  mechanic's  lien 
does  not  destroy  the  right  to  a  lien  for  the  articles  properly  lien- 
able." 

Plaintiff's  amended  complaint  appears  to  state  all  the  ulti- 
mate facts  necessary  to  be  established  upon  the  trial.  To  hold 
that  the  notices  of  lien  are  absolutely  void  for  the  reason  that 
they  do  not  contain  the  name  of  the  precinct  in  which  the 
Pioneer  quartz  mining  claim  is  located,  when  the  precinct  is 
named  in  the  complaint  to  which  the  several  notices  are  at- 
tached as  exhibits,  would  be  a  failure  to  give  to  the  notices 
of  lien  the  liberal  construction  to  which  they  are  entitled  in 
order  that  the  very  purpose  of  the  statute  may  not  be  defeat- 
ed. The  demurrer  is  therefore  overruled,  and  defendants  are 
given  ten  days  within  which  to  answer. 
5A.R,— 15 
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BELL  y  THE  FLORENCE  S. 

(Fourth  Division.     Fairbanks.     March  8,  1915.) 

No.  2060. 

Mabitiice  Liens  ^=»9— Admiralty — Shipping. 

The  libelant  remained  all  winter  on  board  the  river  steamer 
Florence  S.,  at  her  berth  in  the  ice  in  the  upper  Tanana  river, 
as  watchman.  He  filed  a  libel  on  the  boat  for  his  services.  On 
exception,  held,  a  caretaker  of  a  river  vessel  in  winter  quarters, 
when  the  vessel  is  not  in  commission,  has  no  lien  for  his  wages. 

L.  R.  Gillette,  of  Fairbanks,  and  G.  E.  Gardner,  of  Oroville, 
Cal.,  for  libelant. 

Leroy  Tozier,  of  Fairbanks,  for  claimant. 

BUNNELL,  District  Judge.  Kittie  M.  Hensley  appeared 
as  claimant  and  defendant  in  the  above-entitled  action  in  ad- 
miralty and  filed  exceptions  to  the  libel  of  William  Bell, 
libelant,  as  follows : 

"First,  that  the  matter  contained  in  article  'first'  of  the  libel  here- 
in is  impertinent  and  surplusage,  and  indefinite  and  uncertain,  and 
fails  to  disclose  any  hiring  whereby  libelant  can  recover  anything 
in  this  action ;  second,  that  the  matter  contained  in  article  'seventh* 
of  the  libel  herein  is  impertinent  and  surplusage,  and  gives  the  libel- 
ant no  lien  upon  the  property  attached  herein,  and  recovery  of  the 
amount,  or  any  part  thereof,  alleged  to  be  due  in  said  article  cannot 
he  had  in  this  action ;  third,  that  several  causes  of  action  have  been 
improperly  united  in  said  action  and  libel;  fourth,  that  the  entire 
libel  is  impertinent,  indefinite,  and  uncertain,  and  does  not  allege 
facts  sufficient  to  constitute  a  cause  of  libel." 

It  is  contended  by  counsel  for  claimant  that  the  libel  fails  to 
allege  more  than  one  hiring  during  the  entire  period  from 
August,  1907,  to  October  19,  1913;  and,  since  it  is  alleged 
libelant  was  not  employed  during  one  season,  the  libel  is  in- 
sufficient in  that  no  hiring  is  alleged  subsequent  to  the  hiring 
in  1907.  Page  4  of  the  Ubel  contains  a  statement  of  Ubelant's 
claim  for  services,  provisions,  and  money  furnished.  This 
statement  purports  to  have  been  signed  by  one  E.  J.  Smith, 
master  of  the  steamer  Florence  S.  on  the  28th  day  of  De- 
cember, 1913,  and  recites  the  amount  due  for  the  seasons  of 
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1911,  1912,  and  1913.  It  is  in  keeping  with  the  allegations  of 
the  second,  third,  and  fourth  paragraphs  of  the  libel.  Qaim- 
ant's  first  exception  is  therefore  overruled. 

The  seventh  paragraph  of  the  libel  is  as  follows : 

"That  between  the  19th  day  of  October,  1913,  to  and  including  the 
20th  day  of  April,  1914,  the  said  steamer,  being  in  winter  quarters 
on  the  upper  Tanana  river  in  Alaska,  at  the  special  instance  and  re- 
quest of  the  master  of  said  steamer  Florence  S.,  libelant  remained 
on  board  of  said  steamer  as  watchman,  and  during  all  of  said  time 
libelant  faithfully  performed  Jiis  duties  as  such  watchman,  and  kept 
said  steamer,  her  tackle,  apparel,  etc.,  intact.  That  a  fair  and  rea- 
sonable wage  for  the  performance  of  such  services  was  and  is  the 
sum  of  $4  per  day,  to  wit,  $728." 

Counsel  for  claimant  contends  that  the  services  of  libelant 
as  watchman,  as  set  forth  in  paragraph  7,  do  not  entitle  libel- 
ant to  a  lien  on  the  vessel. 

Counsel  for  libelant  refers  the  court  to  the  case  of  The 
Navis  (D.  C.)  196  Fed.  843.  District  Judge  Hale  in  the  de- 
cision says : 

"I  have  no  question,  but  that  the  services  of  watchman  are  mari- 
time services." 

The  court,  however,  in  this  decision  refers  to  the  case  of 
The  James  T.  Furber  (D.  C.)  157  Fed.  124. 

In  the  case  of  The  Navis,  the  claim  for  libelant's  services 
for  his  wages  were  after  the  launching  of  the  Navis,  and 
while  lying  at  her  mole  in  Portland  harbor.  Such  services 
were  distinctly  the  services  of  a  mariner,  and  were  properly 
allowed. 

In  the  case  of  The  James  T.  Furber,  it  is  stated  in  the  syl- 
labus : 

** Services  rendered  to  a  domestic  vessel  after  she  has  been  laid  up 
at  a  wharf  for  the  winter,  in  pumping  her  out,  attending  to  her  Unes, 
etc.,  are  not  those  of  a  mariner,  and  cannot  be  made  the  basis  of  a 
maritime  lien." 

The  distinction  is  apparent. 

In  the  case  of  Chamberlain  Transportation  Co.  v.  Ashland 
National  Bank,  70  L.  R.  A.  386,  387,  it  is  stated  in  the  notes 
as  follows : 

"There  is  no  lien  for  services  of  a  watchman  in  the  home  port  of 
the  vessel  when  it  is  out  of  commission.  The  subject-matter  of  such 
a  contract  is  not  maritime.    The  expression  'maritime  character  or 
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nature'  means  an  act  which  contributes  to  the  navigation  of  the  ves- 
sel presently  or  prospectively.  The  Sirius  [D.  C]  65  Fed.  226;  Jep- 
son  V.  The  American  [D.  C]  56  Fed.  1021 ;  The  E.  A.  Barnard  [C.  C] 
2  Fed.  712,  14  Phila.  556;  The  John  T.  Moore,  3  Woods,  61,  Fed.  Cas. 
No.  7,430.  «  «  «  The  caretaker  of  a  ship  not  In  commission  has 
no  lien  for  his  wages.  Brown  v.  The  Flora,  6  Can.  Exch.  133.  The 
court  said  that  it  regarded  the  services  as  being  those  of  a  landsman 
or  shore  laborer  engaged  by  the  owner  to  perform  the  duties  of  a 
watchman.  A  caretaker  has  no  lien  on  the  vessel  for  his  wages. 
Levering  v.  Bi^nk  of  Columbia,  1  Cranch,  O.  C.  152,  Fed.  Cas.  No. 
8,286;   [Id.]  1  Cranch,  C.  C.  207,  Fed.  Cas.  No.  8,287." 

In  a  very  recent  case  reported  in  209  Fed.  287,  September 
13,  1913,  entitled  The  Sinaloa,  it  is  stated  in  the  syllabus : 

"Act  June  23,  1910,  36  Stat  604  (U.  8.  Comp.  St.  Supp.  1911,  p. 
1192),  which  gives  a  lien  for  repairs,  supplies,  or  other  necessaries 
furnished  to  a  vessel  on  order  of  the  owner  or  a  person  authorized 
by  him,  does  not  cover  the  services  of  a  watchman  employed  by  the 
owner  for  a  vessel  while  lying  in  her  home  port" 

This  question  was  raised  on  an  exception  to  the  libel.  The 
question  for  decision  was  whether  the  services  of  a  watchman 
employed  by  the  owner  created  a  lien  upon  the  vessel  under 
the  act  of  Congress  of  June  23,  1910,  when  such  services  were 
rendered  in  her  home  port.  The  court  said  in  rendering  de- 
cision : 

''The  purpose  does  not  seem  to  have  been  to  create  a  new  class  of 
liens,  or  liens  for  services  which  had  theretofore  been  determined 
not  to  be  maritime,  but  only  to  deal  with  certain  matters  that  had 
always  been  recognized  as  cognizable  in  admiralty." 

The  exception  there  was  sustained  and  the  libel  was  dis- 
missed. 

The  second  exception  of  claimant,  therefore,  is  sustained. 

As  to  the  third  exception,  it  does  not  appear  to  the  court 
on  the  pleadings  that  several  causes  of  action  have  been  im- 
properly united.  This  is  a  proceeding  in  rem.  If  upon  the 
trial  of  the  issues  it  is  determined  that  any  of  the  items  for 
which  a  lien  is  claimed,  under  the  rules  of  admiralty,  are 
not  properly  in  rem,  such  items  may  be  excluded. 

The  third  exception  is  therefore  overruled. 

The  fourth  exception,  by  virtue  of  the  rulings  made  in  the 
first,  second,  and  third  exceptions,  is  also  overruled. 

The  libelant  is  given  five  days  within  which  to  amend  the 
seventh  paragraph  of  his  libel,  and  the  claimant  is  allowed 
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five  days  within  which  to  except  to  any  amendment  of  said 
seventh  paragraph  after  the  filing  of  the  same,  or  to  answer 
such  libel.  In  the  event  no  amendment  is  filed,  the  claimant 
is  given  ten  days  within  which  to  answer. 


GUIDONI  V.  WHEELER,  aty  Jailer. 

(First  Division.    Juneau.    March  18,  1915.) 

No.  1239-A, 

1.  Statutes  ^=9167(1) — Repeals  bt  Revision. 

The  doctrine  that  a  statute  Is  impliedly  repealed  by  a  subse- 
quent statute  revising  the  whole  matter  of  the  first  does  not 
apply  where  the  revisory  statute  declares  what  effect  it  is  intend- 
ed to  have  upon  the  former,  as  where  it  provides  that  it  shall 
repeal  aU  Inconsistent  or  repugnant  acts.  In  such  cases  only 
such  effect  can  be  given  to  the  revisory  acts  as  it  directs.  The 
enumerated  acts  are  repealed;  the  others  remain  in  force. 

2.  Municipal  Cobporations  ^=»625—Coubts— Police  Powebs. 

The  defendant  was  convicted  before  the  police  court  of  Ju- 
neau as  a  vagrant  and  sentenced  to  serve  a  period  in  the  town 
jail.  On  habeas  corpus  to  the  district  court  to  test  the  legality 
of  the  conviction  and  confinement,  held,  the  police  court  of 
Juneau  is  a  lawful  institution.  The  town  has  power  to  pass  by- 
laws and  ordinances  within  the  limitations  of  its  powers;  but 
these  limitations  must  be  impartial,  reasonable,  and  not  op- 
pressive. 

3.  Habeas  Corpus  ^s»4,  32 — Appeal  and  EIrror. 

If  a  town  ordinance  or  by-law  is  void,  no  conviction  can  be 
sustained  under  it,  and  an  application  in  habeas  corpus  would 
be  the  proper  method  to  be  pursued  by  one  suffering  restraint 
by  reason  of  a  Judgment  of  which  it  is  the  basis.  If  the  ordi- 
nance is  not  void,  and  the  person  is  in  restraint  because  of  a  de- 
fective complaint  or  Insufficient  evidence,  habeas  corpus  will  not 
lie,  the  party*s  remedy  being  by  appeal  or  writ  of  review ;  for 
habeas  corpus  cannot  be  made  to  take  the  place  of  those  reme- 
dies. 

4.  Municipal  Corporations  ^=9120 — Construction  of  Ordinances. 

Ordinarily  the  rigid  rules  by  which  the  validity  of  penal 
statutes  are  to  be  tested  are  not  applicable  to  the  by-laws  of 
municipal  corporations.  The  by-laws  of  very  few  of  these  cor- 
porations could  stand  such  test    They  should  receive  a  reason- 
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able  construction,  and  their  terms  should  not  be  strictly  scru- 
tinized, for  the  purpose  of  making  them  void. 

5.  Municipal  Corporations  ^=»120 — Construction. 

A  town  ordinance  will  be  construed  according  to  its  reason 
and  spirit.  A  literal  interpretation  will  be  rejected,  if  such 
would  defeat  its  purpose.  In  construction  words  will  sometimes 
be  rejected.  Words  of  an  ordinance  are  construed  the  same  as 
words  of  a  statute.  The  legislative  intent  will  control  the  con- 
struction of  the  word  in  an  ordinance,  though  the  word  is  inap- 
propriate. 

John  Rustgard,  of  Juneau,  for  plaintiff. 
Hellenthal  &  Hellenthal,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.    The  contention  is  made— 

(1)  That  the  city  had  no  power  to  establish  the  police  court. 

(2)  That  the  city  had  no  power  to  declare  what  shall  be  a 
misdemeanor. 

(3)  That  even  if  those  two  positions  are  not  well  taken,  yet 
the  ordinance  is  void  because  it  is  partial,  unreasonable,  and 
oppressive. 

As  to  the  first  two  points:  With  all  due  respect  to  the 
former  judge  of  the  court  in  the  Second  division  of  Alaska, 
to  the  effect  that  the  act  of  1904  was  a  repeal  of  everything 
contained  in  the  act  of  1903,  I  am  constrained  to  differ  from 
his  conclusion. 

In  36  Cyc.  p.  1081,  §  2,  it  is  laid  down  that  the  doctrine— 

'that  a  statute  is  impliedly  repealed  by  a  subsequent  statute  revis- 
ing the  whole  matter  of  the  first  does  not  apply,  where  the  revisory 
statute  declares  what  effect  it  is  intended  to  have  upon  the  former,  as 
where  it  provides  that  it  shaU  repeal  all  inconsistent  or  repugnant 
acts.  In  such  cases  only  such  effect  can  be  given  to  the  revisory 
acts  as  it  directs.  The  enumerated  acts  are  repealed;  the  others  re- 
main in  force." 

And  there  is  a  long  list  of  cases  cited  in  support  of  the  text. 
The  court  has  not  examined  all  of  those  cases  to  see  if  they 
bear  the  text  out,  but  it  has  had  occasion  quite  often  to  in- 
vestigate the  law  on  that  subject,  and  is  satisfied  that  the 
text  is  well  borne  out  by  the  authority.  But,  irrespective  of 
the  statute  of  1903,  the  fact  that  the  act  of  1904  provides  for 
a  police  magistrate  and  gives  him  jurisdiction  of  all  violations 
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of  city  ordinances,  and  the  further  fact  that  vagrancy  is  a 
well-recognized  subject  of  municipal  regulation  would  seem 
to  point  to  the  fact  that  ordinances  on  such  subjects,  if  other- 
wise unobjectionable,  are  valid. 

The  court  has  no  doubt  that  the  police  court  is  a  lawful  in- 
stitution, and  it  has  no  doubt  that  the  city  can,  by  proper 
means,  protect  itself  against  vagrants,  but  that  in  so  doing 
it  must  take  care  that  it  do  not  commit  a  sin  against  the  spirit 
of  liberty  and  the  rights  of  the  citizen  cannot  be  denied. 

The  city  has  power  to  pass  by-laws  within  the  limitations 
of  its  powers,  but  those  limitations  are  well  known  and  rec- 
ognized in  the  law.  They  must  be  impartial,  reasonable,  and 
not  oppressive. 

If  this  ordinance  is  void,  no  conviction  based  upon  it  can 
be  sustained,  and  an  application  in  habeas  corpus  would  be 
the  proper  method  to  be  pursued  by  one  suffering  restraint 
by  reason  of  a  judgment  of  which  it  is  the  basis.  If  the  ordi- 
nance is  not  void,  and  the  person  is  in  restraint  because  of  a 
defective  complaint  or  insufficient  evidence,  habeas  corpus  will 
not  lie ;  the  party's  remedy  being  by  appeal  or  writ  of  review, 
for  habeas  corpus  cannot  be  made  to  take  the  place  of  those 
remedies.    3  McQuillin,  §  1098. 

This  much  is  elementary.  That  brings  us,  then,  to  a  de- 
termination of  the  question  as  to  whether  or  not  the  ordinance 
is  void. 

In  the  effort  to  arrive  at  a  correct  determination  of  this 
question,  regard  must  be  had  to  a  variety  of  conditions  and 
circumstances  well  established  as  proper  to  be  taken  into  con- 
sideration, on  such  an  inquiry. 

It  will  hardly  be  denied  that  in  Juneau  there  ought  to  be 
(if  there  is  not)  an  enforceable  ordinance  on  the  subject  of 
vagrancy.  Juneau  is  a  seaport  town  and  is  growing  rapidly. 
It  is  also  the  center  of  a  rapidly  developing  mining  district, 
and  the  population  is  heterogeneous  in  the  extreme.  The 
town  is  overrun  with  people  who,  in  the  language  of  Black- 
stone,  "woke  on  the  night  and  sleep  on  the  day,  and  haunt 
customable  taverns  and  alehouses,  and  rout  about,  and  no 
man  wot  from  whence  they  come  ne  whither  they  go."  Many 
willing  workers  have  gathered  in  the  town  and  the  adjacent 
mining  centers,  seeking  honest  employment,  and  great  num- 
bers have  not  been  able  to  find  work;   but  following  in  the 
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wake  of  expanding  industry  has  also  appeared  a  multitude  of 
loafers,  idlers,  and  blood-sucking  parasites,  who  hang  upon  the 
flanks  of  decency  and  good  order  with  a  tenaciousness  and 
destructiveness  well-nigh  appalling.  The  population  is  con- 
stantly shifting,  and  some  kind  of  track  and  some  kind  of  re- 
straint and  supervision  are  absolutely  necessary. 

There  is  some  kind  of  regulation  on  the  subject,  and  the 
consideration  of  such  as  there  is  will  be  approached  with  a 
view  of  making  it  stand  erect,  unless  it  shall  be  manifest  that 
is  must  utterly  fail  of  its  purpose  and  be  relegated  to  the  limbo 
of  useless  junk.  So  we  begin  with  favorable  inclinations 
towards  any  ordinance  or  regulation  having  for  its  object 
the  extirpation,  diminution,  or  regulation  of  the  evils  under 
which  we  suffer. 

It  is  well  to  bear  in  mind,  too,  that: 

"Municipal  government  stands  midway  between  the  family  and 
the  state.  It  is  an  aid  to  both,  and  partakes  of  the  nature  of  both. 
Police  ordinances  are  at  once  family  rules  on  a  large  scale  and  state 
laws  on  a  small  scale."  McHae  v.  Americus,  59  Ga.  168,  27  Am. 
Rep.  .390. 

Also  that  ordinarily  the  rigid  rules  by  which  the  validity  of 
penal  statutes  are  to  be  tested  are  not  applicable  to  the  by-laws 
of  municipal  corporations. 

"The  by-laws  of  very  few  of  these  corporations  could  stand  such 
test  They  should  receive  a  reasonable  construction  and  their  terms 
should  not  be  strictly  scrutinized,  for  the  purpose  of  making  them 
void."     2  McQuillin,  Mun.  Corp.  S  814. 

All  doubts  are  resolved  in  favor  of  the  validity  of  the  ordi- 
nance. The  presumption  is  in  favor  of  the  validity,  and  the 
burden  is  upon  the  one  who  asserts  its  invalidity  to  demon- 
strate it.  Ordinances  are  to  be  construed  in  harmony  with 
the  laws  and  general  policy  of  the  state.    Id.    §  810,  p.  1734. 

"Whether  an  ordinance  be  reasonable  and  consistent  with  the  law 
or  not  is  a  question  for  the  court,  and  not  for  the  jury,  and  evidence 
to  the  latter  on  this  subject  is  inadmissible.  But  in  determining  this 
question  the  court  will  have  to  regard  all  the  circumstances  of  the 
particular  city  or  corporation,  object  sought  to  be  attained,  and  the 
necessity  which  exists  for  the  ordinance.  Regulations  proper  for  a 
large  and  prosperous  city  might  be  absurd  or  oppressive  in  a  small 
and  sparsely  populated  town,  or  in  the  country."  1  Dillon,  Mun. 
Corp.  I  327 ;   C.  &  A.  Ry.  Co.  v.  City,  103  lU.  App.  251. 
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The  ordinance  in  question  denounces  as  vagrants,  and  pro- 
vides for  the  punishment  of,  all  persons  falling  within  any 
one  of  the  following  descriptions,  to  wit : 

(1)  Those  persons  within  the  corporate  limits  of  the  city 
of  Juneau  who  have  no  visible  means  of  living,  or  lawful  oc- 
cupation or  employment  by  which  to  earn  a  living. 

(2)  Those  healthy  persons  who  are  found  begging  means 
of  support. 

(3)  Those  persons  who  habitually  roam  about  the  streets 
without  any  lawful  business. 

(4)  Idle  or  dissolute  persons  who  live  in  or  about  houses  of 
ill  fame. 

(5)  Persons  having  no  known  occupation  or  business  who 
shall  be  found  wandering  about  the  streets  of  the  city  of 
Juneau  after  the  hour  of  11  o'clock  at  night. 

An  ordinance  may  be  valid  in  some  of  its  provisions  and 
void  in  others;  therefore  it  is  not  necessary  to  consider 
whether  the  entire  ordinance  is  void,  but  only  as  to  whether 
those  portions  of  it  which  are  pertinent  to  the  case  at  bar  are 
void.    2  McQuillin,  §  816,  p.  1743. 

The  only  portions  of  the  ordinance  that  are  pertinent  to 
the  case  at  bar  are  those  involved  in  the  charge  which  under- 
lies the  judgment  That  charge  is  referable  only  to  the  first 
and  fifth  classes  of  people  mentioned  in  the  ordinance. 

The  defendant  is  charged  with  being  a  man  with  no  visible 
means  of  living,  or  lawful  occupation  or  employment  with 
which  to  earn  a  living.  This  charge  is  in  the  very  words  of 
the  ordinance.  He  is  also  charged  with  "wandering  about  the 
streets  of  Juneau  after  the  hour  of  11  o'clock  p.  m.  without 
a  lawful  occupation  or  business."  Supposedly  this  means  to 
charge  a  crime  under  the  fifth  classification  appearing  above, 
to  wit,  wandering  about  the  streets  after  the  hour  of  11 
o'clock  at  night  "having  no  known  occupation  or  business." 

We  will  first  consider  the  first  sentence  of  this  ordinance- 
The  language  used  in  that  first  sentence,  to  wit,  "All  persons 
having  no  visible  means  of  support  or  lawful  occupation  or 
employment  by  means  of  which  to  earn  a  living,"  employs  the 
words  which  have  been  used,  time  out  of  mind,  to  describe 
a  vagrant. 

And  yet  even  a  cursory  reflection  and  analysis  is  sufficient 
to  demonstrate  that  not  only  are  those  words  not  sufficient 


Digitized  by  VjOOQ  IC 


234  5  ALASKA  REPORTS 

to  describe  vagrancy,  but  also  that  many  individuals,  worthy 
and  unfortunate,  who  are  not  reprehensible  at  all,  and  whom 
it  would  be  a  misnomer,  a  slander,  and  a  gross  injustice  to 
call  vagrants,  would  fall  within  the  strict  meaning  of  said 
words. 

For  instance :  A  person  may  have  a  lawful  occupation  and 
may  have  visible  means  of  support,  and  yet  he  may  be  a 
vagrant  on  account  of  the  fact  that  he  will  not  work  at  his 
occupation  and  will  not  spend  his  own  money  to  support  him- 
self, but  prefers  to  wander  around  begging,  or  consorting  with 
disreputables,  or  seeking  whom  and  what  he  may  devour,  and 
making  a  general  nuisance  of  himself. 

Again:  A  man  having  no  visible  means  of  support  is  not 
necessarily  a  vagrant.  He  may  have  the  wealth  of  Croesus, 
and  yet  that  wealth  may  not  be  visible.  Nor  is  a  man  who  has 
no  lawful  occupation  or  employment  by  which  to  earn  the 
means  of  living  necessarily  a  vagrant,  for  he  may  have  plenty 
of  money  and  yet  no  occupation.  Nor  is  a  man  who  is  without 
visible  means  and  is  also  without  a  lawful  occupation  or  em- 
ployment necessarily  a  vagrant,  for,  as  before  said,  although 
he  have  no  lawful  occupation,  and  no  lawful  employment, 
and  no  visible  means,  yet  if  he  have  enough  invisible  means 
to  support  himself  he  could  hardly  be  taken  up  as  a  vagrant, 
if  he  have  no  other  qualifications,  whether  he  has  or  has  not 
a  lawful  occupation  or  employment. 

Again :  A  man  may  have  no  means  of  support,  visible  or 
invisible,  and  no  occupation  or  employment  by  which  to  earn 
the  means  of  living,  and  yet  not  be  a  vagrant.  He  may  be  an 
honest  laborer,  out  of  a  job  and  destitute  of  means,  yet  look- 
ing for  a  job  and  able  and  willing  to  work,  but  unable  to  find 
any  work  to  do.  Such  a  man  is  not,  and  never  has  been  held 
to  be,  a  vagrant,  and  the  language  used  to  describe  vagrancy 
has  never  been  held  to  include  him,  and  yet  if  the  language 
be  strictly  construed  he  would  come  within  its  purview. 

So  it  appears  the  language  used  is  too  broad,  because  it 
embraces  those  who  may  be  innocent  and  worthy,  and  is 
too  narrow,  because  it  fails  to  embrace  all  who  come  within 
the  spirit  of  the  term  vagrant.  Nevertheless,  such  language, 
although  manifestly  inapt,  has,  through  all  the  years,  be«i 
taken  to  describe  a  vagrant.  This  is  because  something  which 
is  not  in  the  language  has  always  been  read  into  it,  so  that. 
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considering  as  a  part  of  the  language  what  has  been  read  into 
it,  the  language  itself  has  come  to  have  an  artificial  meaning, 
and  that  artificial  meaning  may  be  expressed  thus : 

"Whoever  is  without  means  of  support,  or  lawful  occupation  or 
employment  by  means  of  which  support  can  be  obtained,  and  who 
conducts  himself  in  such  a  manner  as  to  be  a  detriment  to  the  peace 
and  order,  or  offend  the  sense  of  decency,  or  shock  the  morals,  of 
the  community,  is  a  vagrant" 

This  reading  into  a  statute  or  an  ordinance  of  things  con- 
sonant to  the  spirit,  although  not  found  in  the  letter,  is  no  new 
thing  in  construction.  It  is  one  of  the  well-known  canons  of 
construction.  It  is  aptly  expressed  in  the  good  book,  "Not 
of  the  letter,  but  of  the  spirit;  for  the  letter  killeth,  but  the 
spirit  giveth  life."  And  the  cases  are  too  numerous  to  mention 
where  language  has  been  construed  to  mean  what  the  spirit 
signifies,  and  not  merely  what  the  language  imports.  For 
instance:  The  language  of  the  national  Constitution  is  that 
no  man  shall  be  convicted  of  a  crime,  except  by  the  verdict 
of  a  jury.  The  Congress  undertook  to  say  that  in  Alaska  in 
misdemeanor  cases  a  jury  of  six  was  sufficient.  A  defendant 
in  a  misdemeanor  case  demanded  a  jury  of  twelve,  and,  upon 
that  being  denied  him,  took  appeal.  The  Supreme  Court  of 
the  United  States  read  into  the  Constitution  the  words  "a 
jury  of  twelve."  Rassmussen  v.  U.  S.,  197  U.  S.  516,  25  Sup. 
Ct.  514,  49  L.  Ed.  862. 

The  court  said,  in  substance,  that  what  the  Constitution 
makers  must  have  meant  was  a  jury  of  twelve;  that  that 
was  the  only  jury  they  knew  anything  about — a  common-law 
jury. 

The  most  notable  of  recent  instances  of  reading  things  into 
the  letter  of  the  statute  so  that  the  spirit  should  shine  forth, 
occurs  in  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  Standard  Oil  Case.  There  the  word  "unreason- 
able" was  read  into  the  language  "combination  in  restraint  of 
trade,  so  that  it  is  made  to  read  "combination  in  unreason- 
able restraint  of  trade."  This  was  justified  by  reason  of  the 
fact  that  in  the  light  of  history  and  past  adjudications  "re- 
straint of  trade"  meant  unreasonable  restraint  of  trade.  As 
said  by  the  Chief  Justice,  "Originally  all  such  contracts  were 
considered  to  be  illegal,  because  it  was  deemed  they  were  in- 
jurious to  the  public  as  well  as  to  the  individuals  who  made 
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them.  In  the  interest  of  the  freedom  of  individuals  to  con- 
tract, this  doctrine  was  modified  so  that  it  was  only  when  a 
restraint  by  contract  was  so  general  as  to  be  coterminous  with 
the  kingdom  that  it  was  treated  as  void.  That  is  to  say,  if  the 
restraint  was  partial  in  its  operation  and  was  otherwise  rea- 
sonable, the  contract  was  held  to  be  void."  Therefore,  con- 
struing it  according  to  the  rule  of  reason  and  in  the  Jight  of 
history  and  attending  circumstances,  a  statute  which  in  words 
made  unlawful  all  combinations  in  restraint  of  trade,  came 
to  mean  not  all  combinations,  but  only  those  combinations 
which  were  not  partial  in  their  operations  and  which  were 
otherwise  reasonable.  Here  a  whole  clause  was,  by  the  spirit, 
supplied  to  the  language.  Standard  Oil  Co.  v.  U.  S.,  221  U.  S. 
1,  31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734. 

As  further  illustrating :  A  statute  of  the  state  of  Washing- 
ton provided  that  all  places  "where  women  are  employed  to 
draw  custom  and  to  dance"  were  nuisances  and  might  be 
abated  and  the  proprietors  prosecuted.  Now,  it  is  perfectly 
evident  that  by  a  strict  literal  construction  of  that  statute  the 
promoter  of  exhibitions  wherein  Pavlova  or  Isadora  Duncan 
or  Loie  Fuller  perform,  would  be  in  the  same  category  as  the 
keeper  of  a  dance  hall,  where  women  are  employed  to  draw 
customers  to  the  bar  to  take  a  drink  after  each  performance. 
Certainly  such  was  not  the  intention  of  the  Legislature  of  the 
state  of  Washington.  The  spirit  of  the  law  was  to  discounte- 
nance and  discourage  only  such  exhibitions  as  were  carried 
on  in  such  a  way  as  to  shock  the  morals  of  the  community. 
The  case  came  up  on  appeal  (not  habeas  corpus).  So  the 
Supreme  Court  of  the  state  read  that  meaning  into  the  stat- 
ute, saying: 

"It  is  further  contended  by  the  appellant  that  the  information  is 
fatally  defective  in  not  showing  that  the  manner  of  'drawing  custom' 
and  of  dancing,  for  which  the  women  are  alleged  to  have  been  em- 
ployed, was  such  as  to  shock  the  moral  sense,  or  to  interfere  with 
the  peace  and  good  order  of  the  community,  or  in  any  manner  what- 
ever to  affect  the  community,  or  to  constitute  a  nuisance.  That  por- 
tion of  the  information  to  which  appellant's  objection  is  directed 
follows  the  language  of  the  statute,  and  is  consequently  sufficient, 
unless  the  words  used  are  so  general  as  to  include  cases  not  intended 
by  the  Legislature  to  be  included  in  the  statute.  If,  therefore,  wo- 
men may,  within  the  meaning  of  the  statute,  in  any  case  lawfully 
be  employed  in  any  place  of  resort  to  draw  custom  or  to  dance,  then 
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the  information  should  have  stated  facts  showing  that  this  was  not 
one  of  those  cases,  notwithstanding  the  language  of  the  law  suggests 
no  exception.  It  is  the  Intention  of  the  Legislature  that  is  to  be  de- 
termined in  the  construction  of  statutes,  and  in  arriving  at  the  inten- 
tion it  is  sometimes  necessary  to  restrict  the  meaning  of  the  lan- 
guage used  by  the  lawmakers  so  as  not  to  include  therein  all  that  the 
words  express.  'It  is  a  familiar  canon  of  construction  that  the  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is  as  mudi 
within  the  statute  as  if  it  were  within  the  letter,  and  a  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute  unless  it 
be  within  the  intention  of  the  makers.'  Riggs  v.  Palmer  (N.  Y. 
App.)  115  N.  Y.  506,  22  N.  E.  189  [5  U  R.  A.  340,  12  Am.  St  Bap. 
819].  It  was  evidently  the  object  and  intention  of  the  Legisla- 
ture, in  passing  the  statute  under  consideration,  to  punish  all  persons 
engaged  in  any  business  which  openly  outrages  decency  and  tends  to 
corrupt  the  public  morals,  and  not  to  condemn  the  employing  of  wo- 
men, in  all  cases,  even  for  the  purpose  of  drawing  custom  and  danc- 
ing, regardless  of  the  effect  thereof  upon  the  community.  At  common 
law,  all  public  shows  of  a  scandalous  and  demoralizing  character 
were  nuisances,  without  regard  to  whether  the  persons  participating 
therein  were  men  or  women,  while  theaters  and  other  places  of  in- 
nocent amusement  were  favorably  recognized.  Taken  literally,  the 
language  of  our  statute  would  authorize  the  punishment  of  all  the- 
atrical managers  who  open  their  doors,  and  permit  the  public  to 
enter  and  witness  the  performance  of  even  the  greatest  of  female 
histrionic  or  terpsichorean  celebrities;  yet  no  one  would  for  a  mo- 
ment consider  that  such  was  the  intention  of  the  legislature. 
♦  ♦  ♦  We  are  therefore  of  the  opinion  that  the  Information  in 
this  case  should  have  gone  further,  and  shown  that  the  character  of 
the  women  alleged  to  have  been  employed,  or  the  manner  of  their 
deportment  and  quality  and  character  of  conversation,  was  such  as 
tended  to  draw  together  crowds  of  disorderly  persons,  or  to  debauch 
the  morals  of  those  resorting  to  the  place.  Liquor  selling  is  recog- 
nized by  our  law  as  a  legitimate  vocation,  and  we  think  that  even  a 
woman  may  be  employed  in  a  saloon  without  thereby  necessarily 
rendering  the  place  a  'nuisance,'  within  the  meaning  of  the  statute 
in  question."    State  v.  Brown,  7  Wash.  10,  34  Pac.  132. 

Says  one  author: 

"The  ordinance  will  be  construed  according  to  its  reason  and  spir- 
it. A  literal  interpretation  will  be  rejected,  if  such  would  defeat  its 
purpose.  In  construction,  words  will  sometimes  be  rejected.  Words 
of  an  ordinance  are  construed  the  same  as  words  of  a  statute.  The 
legislative  intent  will  control  the  construction  of  a  word  in  an  ordi- 
nance, though  the  word  is  inappropriate."    2  McQulllin,  p.  1741. 

And  so  into  this  ordinance,  words  notwithstanding,  there 
must  be  read  the  spirit  of  the  law;  there  must  be  read  the 
nieaning  which  the  words  had  originally,  and  which  through 
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long  years  they  have  stood  for,  and  what  they  stand  for  now ; 
there  must  be  read  into  it  all  the  tenor  of  our  institutions, 
the  conditions  of  society,  the  evils  to  be  remedied,  the  ends  to 
be  accomplished,  the  general  policy  and  history  of  the  people, 
all  the  harmony  of  the  law,  and  the  common  sense  of  our 
ancestors  and  of  ourselves.  There  are  many  Constitutions 
and  statutes  and  ordinances  which,  taken  literally,  lead  to 
glarihg  absurdities,  but  which,  when  read  in  the  light  of  the 
spirit,  are  radiant  with  justice  and  benevolence  and  common 
sense. 

Such  an  ordinance  is  this.  Reading  the  spirit,  and  not 
the  letter,  there  is  no  difficulty.  The  indigent,  but  unemployed, 
honest  man  has  nothing  to  fear  from  it.  It  is  not  aimed  in  his 
direction.  It  never  was  aimed  in  his  direction.  It  will  not  hit 
him,  except  by  inadvertence.  It  is  true  that  under  it  mistakes 
may  sometimes  be  made  and  the  innocent  suffer.  But  when 
was  this  otherwise  ?  At  what  stage  of  the  world's  history  was 
it  that  human  institutions  became  infallible?  In  what  decade 
have  mistakes  not  been  made?  And  he  who  would  devise  a 
scheme  by  which  the  innocent  will  never  suffer  for  the  sins 
of  others  deserves  and  will  receive  "a  monument  more  lasting 
than  brass  and  higher  than  the  royal  altitude  of  the  pyra- 
mids." Many  an  innocent  man  has  been  hanged  for  a  murder 
which  he  never  committed.  Shall  we,  on  that  account,  aban- 
don all  prosecutions  for  murder  ?  Many  a  man  has  been  sent 
to  prison  for  another  man's  crime.  Shall  we,  on  that  account, 
abolish  all  the  jails? 

It  is  true  that  under  the  strict  letter  of  this  ordinance  an 
honest  workingman  may  sometimes  suffer;  but  shall  we,  on 
that  account,  give  over  the  city  to  pimps,  macques,  harpies, 
loafers,  petty  thieves,  and  leering  mashers? 

If  the  ordinance  is  read  according  to  the  strict  letter,  such 
an  alternative  might  arise;  but  if  it  be  read  according  to  its 
spirit  no  such  dilemma  confronts  us.  Read  according  to  its 
spirit,  the  honest  man  is  as  safe  as  he  ordinarily  is  under  our 
necessarily  defective  institutions,  and  it  is  only  the  parasite 
and  the  degenerate  who  needs  slink  out  of  sight  at  the  ap- 
proach of  the  officers  of  the  law.  Such  men,  when  appre- 
hended, are  always  the  first  to  invoke  those  principles  of  law 
and  liberty  which  they  habitually  despise  and  disregard.  Such 
is  "the  homage  which  vice  pays  to  virtue." 
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All  good  citizens  must  take  their  chances.  They  have  to 
take  them  as  to  all  other  prosecutions.  Each  is  liable  to  be  ar- 
rested on  any  charge,  and  to  be  tried  before  a  jury,  to  ascer- 
tain whether  or  not  he  has  committed  the  crimfe  with  which  he 
is  charged.  Sometimes,  no  doubt,  a  worthy  citizen  will  be 
unjustly  arrested  or  convicted  under  this  ordinance;  but  the 
ordinance  is  not,  on  that  account  alone,  to  be  held  void. 

An  ordinance  may  be  too  comprehensive  in  its  provisions, 
and  cover  cases  which  the  city  has  no  power  to  control;  but 
that  is  no  reason  why  courts  should  refuse  to  enforce  it  in 
cases  over  which  the  jurisdiction  of  the  local  corporation  is 
unquestioned. 

An  ordinance  operating  unreasonably  and  oppressively  in 
particular  cases  only  may  be  enforced,  except  in  such  cases. 

An  ordinance  that  may  operate  reasonably  in  some  in- 
stances and  unreasonably  in  others  is  not  wholly  void,  and 
will  not  be  set  aside  in  toto.  Schwartz  Bros.  Co.  v.  Board  of 
Health  of  Jersey  City,  84  N.  J.  Law,  735,  87  Atl.  463. 

The  reasonableness  is  not  to  be  tested  by  application  to 
extreme  cases.  Commonwealth  v.  Cutter,  156  Mass.  52,  29 
N.  E.  1146;  In  re  Frazee,  63  Mich.  396,  30  N.  W.  72,  6  Am. 
St.  Rep.  310. 

The  court  therefore  holds  that  this  ordinance  is  not  void. 
When  certain  things  are  shown  in  evidence,  the  letter  of  the 
ordinance  will  not  apply,  because  the  spirit  will  kill  the  let- 
ter ;  in  such  cases  the  defendant  will  not  be  held  to  have  vio- 
lated the  ordinance  and  cannot  legally  be  punished.  It  may 
be  a  fact  that  the  petitioner  in  this  case  has  not  violated  the 
ordinance;  the  court  which  tried  him,  however,  says  that  he 
did.  That  court  heard  the  evidence.  This  court  cannot,  with- 
out hearing  evidence,  say  that  he  did  not  violate  the  ordinance. 
Let  him  appeal,  as  he  has  a  right  to  do.  On  such  an  appeal 
it  will  be  determined  whether  or  not  the  facts  shown  in  evi- 
dence expose  him  to  the  sanction  of  the  ordinance  as  read 
in  letter  and  spirit. 

Petitioner  having  been  charged  with  doing  the  things  pro- 
hibited by  that  sentence  of  the  ordinance  which  we  have  been 
considering,  and  having  been  found  guilty,  it  will  be  unneces- 
sary to  advert  to  the  question  as  to  whether  or  not  he  could  be 
held,  had  he  been  convicted  only  under  the  fifth  classification 
of  persons  deemed  to  be  vagrants. 
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Cases  have  been  cited  by  the  learned  counsel  for  petitioner 
in  which  convictions  have  been  annulled,  when  made  on  ordi- 
nances more  or  less  similar  to  that  in  question  here.  In  each 
instance  but  ont  the  case  came  up  on  appeal,  and  the  court 
decided  that,  as  applied  to  the  evidence  in  the  particular  case 
under  consideration  there,  it  would  be  unconscionable  to  sus- 
tain the  conviction  because,  as  so  applied,  the  ordinance  was 
discriminatory,  or  unreasonable,  or  oppressive,  or  open  to 
some  other  cogent  objection  appearing  in  the  proceedings.  But 
we  have  seen  that  each  case  stands  upon  its  own  footing  and 
that  "the  reasonableness  is  not  to  be  tested  by  application  to 
extreme  cases." 

Only  one  of  the  cases  cited  by  counsel  for  petitioner  was 
on  habeas  corpus.  That  was  In  re  Frasee,  supra,  the  Salva- 
tion Army  case;  and  the  reason  the  ordinance  in  that  case 
was  held  void  was  because  the  common  council  had  delegated 
to  an  individual,  the  mayor,  the  sole  power,  the  arbitrary  pow- 
er, the  unappealable  power,  to  say  who  should  and  who  should 
not  parade  the  public  street.  No  rules  had  been  prescribed; 
the  whole  matter  was  left  to  the  whim  of  one  man,  and  to 
parade  without  that  one  man's  permission  was  a  misdemeanor. 
He  could  give  or  withhold  his  permission  as  favor,  anger, 
hatred,  or  caprice  dictated.  No  wonder  the  writ  of  habeas 
corpus  was  granted. 

The  application  is  denied,  and  the  petitioner  is  remanded 
to  the  custody  of  the  city  jailer. 
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PECA  V.  HUDDL.ESTON  et  al. 
(Fonrth  Division.    Fairbanks.    March  18,  1915.) 
No.  2043. 

1.  Mines  and  Minerals  ^=9114 — Description  of  Property— Puead- 

INGS. 

A  mechanic's  lien  described  the  property  as  "bench  placer 
mining  claim  situate  on  left  limit  of  No.  21  Goldstream  creek," 
Fairbanks  precinct,  F^ourth  Judicial  division,  territory  of  Alaska. 
Beldf  a  sufiicient  description  of  the  property. 

2.  Mines  and  Minerals  ^=9l7(l) — Description  in  Location  Notice. 

The  custom  of  miners  Ini  describing  claims  in  reference  to  a 
"discovery  claim,"  as  "number  —  above"  or  "below  Discovery" 
and  with  regard  to  the  creek  claim,  as  "opposite  No.  —  on  the 
right  limit,"  or  the  "left,"  as  the  case  may  be.  examined,  and 
held  a  sufDcient  description  by  which  to  Identify  the  property. 

This  action  is  before  me  on  a  demurrer  to  the  complaint  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendants  or 
either  of  them.  The  defendants  present  for  the  consideration 
of  the  court  the  following  objections,  to  wit: 

That  the  description  of  the  property  sought  to  be  charged 
with  the  lien  is  not  sufficient  for  identification,  in  that  the 
name  of  the  claim  "bench  placer  mining  claim  situate  on  left 
limit  of  No.  21  Goldstream  creek,"  Fairbanks  precinct,  Fourth 
judicial  division,  territory  of  Alaska,  fails  to  identify  the  prop- 
erty with  the  required  degree  of  certainty. 

G.  B.  Erwin  and  M.  E.  Stevens,  both  of  Fairbanks,  for 
plaintiff. 

Cecil  H.  Clegg,  of  Fairbanks,  for  defendants. 

BUNNELL,  District  Judge.  In  the  staking  of  placer  min- 
ing claims  in  Alaska,  the  locators  have  sought  to  have  the 
name  given  to  a  claim  contain  a  description  of  it  with  refer- 
ence to  the  Discovery  claim.  With  Discovery  as  the  initial 
claim,  descriptive  names  such  as  "No.  1  above  Discovery," 
**No.  1  below  Discovery,"  are  sufficiently  accurate.  Coming, 
then,  to  the  claims  adjoining  those  located  in  the  creek  bed,  on 

^9See  same  topi2  A  KEY-NIJMBBR  in  all  Key-Numbered  DigesU  A  Indexes 
5A.R.— 16 
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either  side,  we  find  the  descriptive  words  of  "bench"  and 
"right"  or  "left"  limit,  as  the  case  may  be.  Those  claims  ad- 
joining the  line  of  claims  following  the  thread  of  the  creek 
bed  are  still  further  described  as  being  in  the  first  tier  on  the 
right  or  left  limit,  and  those  farther  removed  are  described 
as  to  remoteness  from  the  creek  bed  line  of  claims  by  such 
terms  as  "second,"  "third,"  or  "fourth"  tier,  on  the  right  or 
left  limit  of  a  designated  number  either  below  or  above  Dis- 
covery. 

Defendants  object  to  the  name  "bench  placer  mining  claim 
on  the  left  limit  of  No.  21  Coldstream  creek,"  and  insist  that, 
since  it  is  not  further  described  in  its  name  by  the  tier  in  which 
it  is  located,  the  name  as  above  is  wholly  insufficient  to  de- 
scribe the  property  sought  to  be  charged  with  the  lien.  It  is 
necessary  to  determine  exactly  what  this  name  means  in  the 
claim  of  lien.  It  cannot  generally  refer  to  some  claim  that 
may  be  in  the  first,  second,  third,  or  some  other  remote  tier 
of  benches  or  claims. 

The  word  "limit,"  in  Words  and  Phrases  Judicially  Defined, 
vol.  5,  page  4164,  is  defined  as  follows : 

"Liniit  means  boundary,  border,  the  outer  line  of  a  thing,  and 
nothing  else,  except  when  used  to  convey  the  Idea  of  restraint" 

And  in  volume  6  of  the  same  work,  page  4961,  the  word 
"on,"  when  it  is  used  in  the  sense  of  adjacent,  is  defined  as 
follows : 

"We  speak  of  a  town  or  city  as  situated  on  a  lake  or  river.  The 
subject-matter  defines  the  language,  so  that  everybody  understands 
at  once  that  the  place  is  on  the  bank  or  shore  of  the  lake  or  stream 
— ^is  hard  by  or  adjacent  to  it;  so  that  in  the  present  Instance  the 
language  of  the  declaration,  especially  when .  taken  in  connection 
with  the  other  descriptive  circumstances,  fairly  means  that  the  ex- 
cavation was  along  the  side  of  and  adjacent  to  the  alley,  just  as  the 
church  would  be  referred  to  as  situated  on  the  alley,  or  on  Church 
street,  yet  no  one  understanding  it  to  be  anywhere  but  adjacent  to 
the  street  or  alley,  or  along  the  side  of  one  or  the  other.*' 

And  in  the  sense  of  "contiguous  or  near"  (page  4963)  it  is 
defined  as  follows : 

**  *Oii  the  south  side  of  the  street*  is  not  equivalent  to  the  expres- 
sion 'south  of  the  street,'  but,  when  used  as  part  of  the  description 
of  a  lot,  properly  refers  only  to  a  lot  actually  bordering  on  a  street 
on  its  south  side,  so  that  a  complaint  in  ejectment,  describing  the 
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premises  sued  for  as  *lot  nine,  on  the  south  side  of  O  street/  is  not 
supported  by  evidence  as  to  a  lot  not  'bordering  on  the  street,  but 
south  of  the  street.  Illinois  Cent.  R.  Co.  v.  Baldwin,  28  South.  948, 
949,  77  Miss.  788." 

The  description,  then,  "bench  placer  mining  claim  situate 
on  left  limit  of  No.  21  Coldstream  creek,"  although  the  tier 
is  not  given,  has  a  definite  meaning  to  the  exclusion  of  any 
claim  in  any  tier  other  than  what  is  commonly  called  the  first 
tier.  It  designates  and  describes,  with  reference  to  Discovery, 
that  certain  placer  mining  claim  actually  bordering  on  the 
left-hand  side,  looking  downstream,  of  No.  21  Coldstream 
creek,  and  cannot  describe  a  claim  in  any  other  tier  opposite 
No.  21  Coldstream  creek,  left  limit,  not  bordering  on  said 
No.  21. 

The  third  edition  of  Lindley  on  Mines,  vol.  2,  p.  1050, 
contains  the  following  with  reference  to  bench  claims: 

"The  standard  size  of  placer  claims,  as  defined  by  the  local  rules 
in  Alaska,  is  a  parallelogram  1320x660  feet,  which  contains  an  area 
exactly  of  20  acres,  the  equivalent  of  two  10-acre  tracts  In  square 
form  placed  end  to  end,  the  direction  conforming  ordinarily  to  the 
course  of  the  stream  or  stream  bed,  upon  or  adjacent  to  which  (bench 
claims)  the  locations  are  made." 

Since  the  question  of  whether  No.  21  Coldstream  creek  is 
above  or  below  Discovery  has  not  been  raised,  it  is  to  be  pre- 
sumed by  the  court,  for  the  purpose  of  determining  the  ques- 
tion presented,  that  the  claims  on  Coldstream  creek  have  not 
been  located  both  above  and  below  Discovery. 

The  demurrer  is  therefore  overruled,  and  defendants  are 
given  ten  days  within  which  to  answer. 
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AMERICAN  BANK  OF  ALASKA  v.  DEISER  et  aL 

(Fourth  Division.     Fairbanks.     March  19,  1915.) 

No.  1960. 

Abatement  and  Revival  «=>81— Plea  in  Abatement— Time  of  Fil- 
ing. 

A  plea  in  abatement  comes  too  late  when  interposed  after  a 
general  demurrer. 

McGowan  &  Clark,  of  Fairbanks,  for  plaintiff. 
L.  K.  Pratt  and  H.  E.  Pratt,  both  of  Fairbanks,  for  de- 
fendants. 

BUNNELL,  District  Judge.  This  case  is  before  me  on 
plaintiff's  motion  to  strike  a  plea  in  abatement  interposed  by 
one  of  the  defendants,  Mrs.  P.  D.  Deiser,  to  strike  from  plea 
in  abatement,  and  for  judgment  on  the  pleadings. 

Since  the  filing  of  plaintiff's  amended  complaint,  the  records 
and  .files  of  this  case  show  that  the  defendant  Mrs.  P.  D.  Deiser 
has  appeared,  first  by  a  motion  to  strike  portions  of  amended 
complaint ;  second,  by  a  demurrer  to  amended  complaint ;  and, 
third,  by  a  plea  in  abatement.  The  defendant  P.  D.  Deiser 
has  entered  no  appearance,  and  order  of  default  as  provided 
by  statute  has  been  duly  entered. 

The  subject-matter  of  the  controversy  is  certain  real  prop- 
erty in  the  town  of  Fairbanks,  Alaska,  described  in  plaintiff's 
complaint,  and  mortgaged  to  plaintiff  by  the  defendant  P.  D. 
Deiser ;  also  a  certain  building  erected  on  said  real  estate  by  the 
defendant  Mrs.  P.  D.  Deiser,  after  the  recording  of  said  mort- 
gage, which  was  removed  by  the  defendant  Mrs.  P.  D.  Deiser 
immediately  prior  to  the  instituting  of  this  action  in  the  district 
court  for  the  Fourth  division. 

It  is  contended  by  the  plaintiff  that  the  building  so  removed 
is  subject  to  the  lien  created  by  the  mortgage.  This  the  defend- 
ant Mrs.  P.  D.  Deiser  seeks  to  avoid,  and  by  her  plea  in  abate- 
ment prays  the  court  that  this  action  abate  and  be  dismissed  as 
to  her. 

^=:>See  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Paragraph  4  of  the  prayer  to  plaintiff's  amended  complaint 
is  as  follows : 

"That  Mrs.  P.  D.  Delser  be  required  to  set  forth  what  interest, 
claim,  or  title  she  has,  claims,  or  asserts  in  the  building  hereinbefore 
described,  removed  from  the  mortgaged  premises  as  above  set  forth, 
and  for  a  decree  of  this  court  adjudging  that  said  claim,  title,  or 
right  is  subsequent  and  sulbservient  to  the  lien  of  plaintiffs  mort- 
gage thereon." 

Counsel  for  the  respective  parties  litigant  herein  have  pre- 
sented the  matter  exhaustively  on  what  may  eventually  be  the 
evidence  on  the  trial  of  the  isspes ;  but,  since  there  is  no  agreed 
statement  of  facts  covering  the  entire  subject-matter  of  the 
controversy,  it  is  not  within  the  province  of  the  court  to  proceed 
beyond  a  disposition  of  the  several  motions. 

Section  895  of  the  Compiled  Laws  of  Alaska  is  as  follows : 

"The  answer  of  the  defendant  shall  contain: 

"1.  A  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief. 

"2.  A  statement  of  any  new  matter  constituting  a  defense  or  coun- 
terclaim in  ordinary  and  concise  language  without  repetition." 

The  American  &  English  Encyclopedia  of  Law  &  Practice, 
p.  20,  under  subtitle  **  Distinction  Between  Pleas  in  Abate- 
ment and  Pleas  in  Bar,"  is  as  follows : 

"One  line  of  distinction  between  a  plea  in  abatement  and  a  plea 
in  bar  is  that  a  plea  in  abatement  sets  up  a  matter  tending  to  sus- 
pend the  suit  for  the  time  being  only,  without  preventing  its  recom- 
mencement at  some  future  time  when  the  facts  relied  on  for  the  sus- 
pension no  longer  exist.  A  plea  in  bar,  on  the  other  hand,  goes  to 
the  merits,  and,  if  sustained,  shows  that  the  action  cannot  be  main- 
tained at  any  time,  present  or  future.  Accordingly,  a  plea  which 
goes  neither  to  the  jurisdiction  of  the  court,  the  competency  of  the 
parties  as  suitors,  nor  the  sufficiency  of  the  writ,  and  does  not  aver 
another  suit  pending  between  the  same  parties  on  the  cause  of  ac- 
tion, but  merely  impugns  the  plaintiff's  right  of  action,  cannot  be  re- 
garded as  a  plea  in  abatement,  but  is  a  plea  in  bar.  Another  essen- 
tial difference  between  the  two  classes  of  pleas  is  that  a  plea  in 
abatement  must  not  only  point  out  the  plaintifiTs  error,  but  must 
also  indicate  in  what  manner  it  may  be  corrected,  or,  as  it  is  common- 
ly expressed,  the  plea  in  abatement  must  give  the  plaintiff  a  better 
writ,  while  in  the  case  of  pleas  in  bar  this  is  not  requisite." 

1  Cyc.  p.  130,  under  title  "Abatement  and  Revival/'  sub- 
title "Time  of  Presentation,"  is  as  follows : 


Digitized  by  VjOOQ  IC 


246  6  ALASKA  REPORTS 

"A  ground  of  abatement  existing  at  the  commencement  of  an  ac- 
tion, and  not  going  to  the  jurisdiction  of  the  court  over  the  subject- 
matter,  must  be  interposed  at  common  law,  where  it  is  not  waived 
by  appearance,  before  pleading  to  the  merits,  or  It  will  not  be  avail- 
able. As  a  general  demurrer  Is  considered  as  a  plea  to  the  merits, 
it  follows  that  defendant  cannot  plead  such  matter  in  abatement 
after  filing  a  general  demurrer." 

A  plea  in  abatement  as  such  comes  too  late  when  interposed 
after  a  general  demurrer.  If  the  subject-matter  of  defendant's 
plea  in  abatement  was  intended  in  bar,  it  is  improperly  named. 
The  right  to  answer  is  held  not  to  be  waived.  Plaintiff's  motion 
to  strike  defendant's  plea  in  abatement  is  sustained.  This  dis^ 
poses  of  the  motion  to  strike  from  defendant's  plea  in  abate- 
ment. Plaintiff's  motion  for  judgment  on  the  pleadings  is  de- 
nied, and  the  defendant  Mrs.  P.  D.  Deiser  is  given  ten  days 
within  which  to  answer. 

An  order  as  above  indicated  may  be  entered. 


UNITED  STATES  v.  POLAND  et  al. 

(Third  Division.    Valdez.     March  23,  1915.) 

No.  593. 

1.  Public     La37D8     ^=»35(2)— Soldier's     Additional     Homsstead 
Scrip. 

On  January  20,  1908,  a  patent  for  less  than  160  acres  of  land, 
situate  on  the  shore  of  Resurrection  Bay,  near  Seward,  Alaska, 
and  designated  as  United  States  survey  No.  241,  was  issued  to 
the  defendant  Poland,  as  assignee  of  the  rights  of  another  quali- 
fied locator,  under  the  soldier's  additional  homestead  laws  of  the 
United  States.  On  March  22,  1909,  a  second  patent  was  issued 
to  Poland,  for  another  tract  of  160  acres,  known  as  United 
States  survey  No.  242.  The  second  tract  adjoins  the  first,  on 
the  northerly  side,  but  does  not  reach  to  or  abut  on  the  waters 
of  the  bay.  On  a  suit  by  the  United  States  to  vacate  the  second 
patent  for  fraud,  held,  the  act  of  Congress  of  March  3,  1903  (32 
Stat.  1028,  c.  1002  [U.  S.  Comp.  St.  1916,  f  5046]),  provides  that, 
in  Alaska,  *'along  the  shore  of  any  navigable  water  a  space  of 
at  least  eighty  rods  shall  be  reserved  from  entry  between  all 
such  claims" ;  but  the  second  tract  in  this  case  is  not  along  the 
shore  of  any  navigable  water,  but  is  on  the  landward  side  of  the 
first  tract,  and  the  act  does  not  forbid  the  second  entry. 
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2.  Public     Lands     ^=s>35(2) — Soldieb's     Additional     Hombstead 
Scrip. 

The  defendant  entered  two  separate  tracts  of  160  acres  each, 
and  paid  for  them  with  soldier's  additional  homestead  scrip, 
under  the  provisions  of  the  act  of  Congress  of  March  3,  1903  (32 
Stat.  1028,  c.  1002  [U.  S.  Comp.  St.  1916,  f  5046]).  On  a  suit  to 
vacate  the  patent  to  the  second  entry  for  fraud,  held,  the  law 
does  not  restrict  one  individual  from  acquiring  title  to  two  or 
more  separate  tracts  under  the  act  in  question,  even  if  the  same 
be  adjoining  and  contiguous.  The  limitation  in  the  statute  is 
that  no  more  than  160  acres  shall  be  entered  in  any  single  body, 
but  it  does  not  prohibit  the  location  of  two  or  more  such  bodies, 
and  does  not  forbid  the  locations  on  contiguous  and  adjoining 
tracts  of  land. 

On  January  20,  1908,  a  patent  for  a  fraction  less  than  160 
acres  of  land,  situate  on  the  shore  of  Resurrection  Bay,  near 
Seward,  Alaska,  and  designated  as  United  States  survey  No. 
241,  was  issued  to  the  defendant  Poland,  under  laws  of  the 
United  States  relating  to  soldier's  additional  homesteads.  On 
the  22d  day  of  March,  1909,  a  second  patent  was  issued  to 
said,  defendant  Poland  for  160  acres  of  land  embraced  within 
United  States  survey  No.  242,  which  adjoins  the  said  sur- 
vey No.  241,  on  the  northerly  side,  applications  for  patent  to 
both  of  said  surveys  Nos.  241  and  242  having  been  made  on 
the  26th  day  of  April,  1906,  in  the  United  States  land  office 
at  Juneau,  Alaska. 

The  plaintiff  brings  this  action  to  cancel  the  patent  for  the 
land  embraced  in  said  survey  No.  242  for  the  reason  that  it 
is  in  violation  of  the  terms  of  an  act  of  Congress  approved 
March  3,  1903  (32  Stat.  1028,  c.  1002  [U.  S.  Comp.  St.  1916, 
§  5046],  being  section  101,  Comp.  Laws  Alaska  1913),  which 
provides  that  "no  more  than  160  acres  shall  be  entered  in  any 
single  body  by  such  scrip,  lieu  selection,  or  soldier's  addition- 
al homestead  right" ;  plaintiff's  contention  being  that  the  said 
two  surveys,  being  contiguous,  constitute  a  "single  body" 
within  the  meaning  of  said  law. 

Plaintiff's  complaint  alleges  that  the  Assistant  Commis- 
sioner of  the  General  Land  Office,  under  the  erroneous  and 
mistaken  belief  that  the  laws  gave  said  Poland  a  right  to  said 
land,  and  that  he  was  entitled  under  the  law  to  receive  pat- 
ent therefor,  mistakenly  and  erroneously,  without  authority, 
and  in  violation  of  law,  and  without  jurisdiction  so  to  do, 
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approved  the  entry  and  application  of  the  said  Poland  for  the 
land  embraced  within  said  survey  No.  242. 

The  complaint  further  alleges  that  Poland  filed  or  caused 
to  be  filed  in  the  United  States  Land  Office  at  Juneau,  Alas- 
ka— 

*'iii  support  of  his  said  application  for  a  patent  to  the  land  embraced 
in  said  survey  No.  242,  an  affidavit,  subscribed  and  sworn  to  by  H.  E. 
Revell  and  Frank  Ballaine,  which  affidavit  contained  the  following 
false  statement:  Said  tract  of  land  [referring  to  the  land  embraced 
in  said  survey  No.  242]  does  not  exceed  160  acres  in  extent,  and  Is  in 
frontage  less  than  160  rods  along  the  shore  of  any  navigable  water, 
and  is  more  than  eighty  rods  distant  from  any  other  survey  or  entry 
under  the  provisions  of  said  act  of  May  14,  1898 — the  act  referred  to 
in  said  statement  being  the  act  of  Ck>ngres8  entitled  *An  act  extend- 
ing the  homestead  laws  and  providing  for  a  right  of  way  for  rail- 
roads in  the  District  of  Alaska,  and  for  other  purposes'  approved 
May  14,  1898,  as  amended  by  the  act  of  Congress  entitled  'An  act 
to  amend  section  one  of  the  act  of  Congress  approved  May  four- 
teenth, eighteen  hundred  and  ninety-eight,  entitled  "An  act  extending 
the  homestead  laws  and  providing  for  a  right  of  way  for  railroads 
in  the  district  of  Alaska,"  approved  March  3.  1903.' " 

Wm.  N.  Spence,  U.  S.  Dist.  Atty.,  of  Valdez,  and  Guy  B. 
Brubaker,  Asst.  U.  S.  Dist.  Atty.,  for  the  United  States. 
S.  O.  Morf ord,  of  Seward,  for  defendants. 

BROWN,  District  Judge.  I  know  of  no  law  requiring  one 
location  or  survey  under  said  act  to  be  distant  80  rods  from 
any  other  survey  or  entry  made  under  the  provisions  of  the 
said  act.  Said  act  does  provide  that  "along  the  shore  of  any 
navigable  water  a  space  of  at  least  80  rods  shall  be  reserved 
from  entry  between  all  such  claims."  But  survey  No.  242  is 
not  along  the  shore  of  any  navigable  water,  but  is  on  the  north- 
erly or  landward  side  of  said  survey  No.  241,  which  is  along 
the  shore  of  Resurrection  Bay.  If  one  location  or  entry  under 
said  act  was  required  to  be  80  rods  distant  from  another  sur- 
vey or  entry  under  the  provisions  of  the  same  act,  it  would 
lead  to  a  manifest  absurdity,  in  that  each  location  or  survey 
would  stand  alone,  surrounded  by  vacant  lands  on  each  side 
and  corner,  a  distance  of  80  rods  in  each  direction. 

The  United  States  attorney  contends  that  the  intent  of 
Congress  in  enacting  this  law  was  to  restrict  one  individual 
from  acquiring  title  to  more  than  160  acres,  even  by  separate 
locations  and  entries  if  the  same  be  contiguous,  but  the  act 
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does  not  say  so.  It  simply  says  that  not  more  than  160  acres 
shall  be  entered  in  any  single  body.  The  words  "locate"  and 
**enter"  are  practically  synonymous,  each  being  a  step  or  pro- 
ceeding in  the  matter  of  acquiring  title  from  the  United  States 
to  public  lands. 

The  United  States  mining  laws  for  many  years  have  pro- 
vided that  no  location  of  a  placer  claim  shall  exceed  160  acres 
for  any  one  person  or  association  of  persons  (section  2330, 
Rev.  St.  [U.  S.  Comp.  St.  1916,  §  4629]),  but  it  has  never 
been  claimed  that  this  restricted  the  same  person  or  associa- 
tion of  persons  from  making  two  locations  immediately  ad- 
joining. The  same  reasoning  would  apply  to  one  case  as  to  the 
other;  but  in  this  case,  if  Congress  intended  to  restrict  an 
individual  from  locating  or  acquiring  title  to  more  than  one 
160-acre  tract  of  land,  it  would  have  been  very  easy  to  have 
expressed  that  intent.  It  seems  to  me  that  it  would  violate  all 
rules  of  statutory  construction  if  we  should  read  into  said  act 
something  which  was  not  expressed  in  it.  The  language  is 
plain,  clear,  and  complete,  and  does  not  require  any  forced 
construction  to  ascertain  its  meaning  or  intent. 

Congress,  wherever  it  has  sought  to  restrict  the  right  of  an 
individual  to  more  than  one  claim  or  to  a  certain  number  of 
acrec,  has  always  expressly  provided  such  restriction;  for 
instance,  in  limiting  an  individual  to  one  homestead,  or  one 
pre-emption  claim,  or  other  claims  upon  the  public  domain  of 
the  United  States.  The  only  limitation  sought  to  be  made 
upon  the  number  of  claims  which  can  be  located  in  Alaska 
was  by  an  act  of  Congress,  approved  August  1,  1912  (37  Stat. 
242,  c.  269),  being  section  129c,  Comp.  Laws  Alaska  1913, 
which  provides  that : 

"No  person  shaU  hereafter  locate,  cause  or  procure  to  be  located, 
for  himself,  more  than  two  placer  mining  claims  in  any  calendar 
month:  Provided,  that  one  or  both  of  such  locations  may  be  included 
within  an  association  claim." 

It  might  be  argued  that  it  is  a  useless  thing  to  provide  that 
no  more  than  160  acres  of  land  shall  be  entered  in  one  single 
body  under  said  act  of  March  3,  1903,  if  two  such  locations 
or  claims  could  be  entered  or  patented  and  they  adjoined  each 
other;  but  this  is  exactly  what  has  been  done  for  nearly  50 
years,  in  another  class  of  public  land  entries. 

In  the  case  of  placer  mining  claims,  of  160  acres,  it  might 
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just  as  well  be  asked,  why  should  a  claim  or  location  be  limited 
to  160  acres,  when  two  or  more  of  such  locations  may  be 
entered  by  the  same  locators  when  they  adjoin,  and  virtually 
constitute  one  body,  tract,  or  area  greatly  in  excess  of  the 
amount  limited  to  a  single  location?  The  answer  probably 
is  that  a  limitation  must  be  made  somewhere,  otherwise  one 
locator  could  locate  the  whole  country,  and  it  was  probably 
placed  at  160  acres  as  being  a  reasonable  area  to  be  included 
in  one  location ;  the  presumption  being  that  the  additional  ex- 
pense of  locating,  surveying,  and  other  expenses  attendant  up- 
on holding  and  patenting  the  ground,  will  operate  as  a  check 
on  excessive  locating  or  patenting  by  one  individual  or  asso- 
ciation. 

In  a  recent  case  in  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Shenk  v.  Aumiller,  217  Fed. 
%9,  the  court  says : 

"Reference  to  the  act  of  Au^st  30,  1890,  shows  that  Ck>xigreBS  ex- 
cluded from  entry  or  settlement  'under  any  of  the  land  laws 
*  *  *  more  than  320  acres  in  the  aggregate  under  aU  of  said 
laws.'  This  includes  everj'  classification.  In  the  construction  sub- 
sequently placed  upon  this  act  Congress  referred  to  only  two  classi- 
fications of  land:  (a)  Agricultural  lands ;  and  (b)  mineral  lands.  The 
primary  and  general  rule  of  statutory  construction  is  that  the  intent 
of  the  lawmaker  must  be  ascertained,  when  the  language  em^^oyed 
is  InTolved  and  the  intent  not  clearly  expressed.  The  purpose  for 
which  the  act  under  consideration  is  enacted  being  a  matter  of  first 
importance  in  arriving  at  the  solution  of  the  question  presented,  I 
think  it  is  proi)er  for  the  court  to  consider  that  the  conditions  of  the 
United  States  with  relation  to  increase  of  population  were  greatly 
changed  in  1890  from  the  conditions  existing  at  the  dates  of  the  en- 
actment of  the  various  public  land  laws,  and  that  the  spirit  of  the  ad- 
ministration of  the  public  land  laws  was  to  benefit  the  many  and  not 
the  few.  It  is  common  knowledge  that  in  1890  the  public  land  area 
open  to  settlement  was  becoming  very  limited.  It  appears  that  Con- 
gress adopted  a  new  policy  by  limiting  the  number  of  acres  to  be 
entered  by  a  person  'under  any  of  the  land  laws'  and  'under  all  of 
the  laws.' " 

Reasoning  from  like  considerations  in  this  case  it  may  be 
said  that  conditions  in  Alaska  are  very  dissimilar  from  what 
they  are  in  the  states  of  the  Union,  and  that  the  Congress  of 
the  United  States  recognized  this  by  fixing  320  acres  as  the 
amount  which  could  be  taken  in  a  homestead  in  Alaska.  There 
is  little  or  no  danger  of  monopolization  of  the  nonmineral 
lands  of  Alaska  by  an  excessive  number  of  entries  being  made 
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by  one  locator.  There  was  some  such  tendency  in  the  matter 
of  locating  mining  claims,  which  was  sought  to  be  checked 
by  the  'dCt  of  August  1,  1912,  above  referred  to.  The  only 
likelihood  of  any  monopoly  is  along  the  shore  line  of  navigable 
waters  and  this  is  sufficiently  guarded  against  by  the  provisions 
in  said  act  of  March  3,  1903,  reserving  80  acres  along  the  shore 
of  navigable  waters  between  entries  made  under  such  act. 

I  do  not  see  where  there  is  any  fraud  on  the  part  of  the 
defendant  Poland  in  entering  the  two  said  separate  tracts  of 
land  under  said  act,  even  though  the  same  adjoined  each  other, 
and  the  demurrer  will  have  to  be  sustained. 


CURRIER  V.  MIHALCIK. 

(Fourth  Division.    Fairbanks.    March  29,  1915.) 

No.  2054. 

t£bbitobies    ^=s»20 — liegislative    llmftations — process — statutes 
— Summons. 

CJongress  provided  in  the  act  of  June  6,  1900  (31  Stat.  339,  c. 
786,  §  45),  that  summons  in  civil  actions  in  Alaska  *'shaU  be 
served  by  the  marshal  or  any  deputy  or  by  a  person  specially 
appointed  by  him  or  by  the  court  or  Judge  thereof."  The  Leg- 
islature of  Alaska  (Session  Laws  1913,  p.  29),  amended  that  sec- 
tion by  providing  that  summons  might  also  be  served  "by  any 
person  over  the  age  of  twenty-one  years  who  is  competent  to 
be  a  witness  in  the  action."  In  the  organic  act  (Aug.  24,  1912, 
c.  387,  37  Stat.  512),  creating  the  Legislature,  its  powers  were 
limited  by  Congress  by  a  proviso  in  section  3  (U.  S.  Comp.  St. 
1916,  §  3530):  "And  the  Legislature  shall  pass  no  law  depriving 
the  Judges  and  officers  of  the  district  court  of  Alaska  of  any 
authority.  Jurisdiction,  or  function  exercised  by  like  Judges  or 
officers  of  district  courts  of  the  United  States."  Held,  the  amend- 
atory act  of  1913,  so  passed  by  the  Legislature  of  Alaska,  Is  not 
in  conflict  with  the  organic  act,  and  is  valid. 

(See  Ivory,  Adm'r,  v.  Nome  Consol.  Dredging  Co.,  page  , 

post,  where  the  court  in  the  Second  division  holds  contrary.) 

The  complaint  in  the  above-entitled  action  was  filed  in  this 
court  on  the  4th  day  of  September,  1914.  Summons  was  duly 
issued  by  the  clerk  of  the  court,  and  thereafter,  on  the  said 
4th  day  of  September,  1914,  Robert  E.  Willis,  designated  as  a 
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citizen  of  the  United  States  over  the  age  of  21  years,  made  the 
return  on  said  summons,  under  oath,  as  provided  in  chapter  21 
of  the  Session  Laws  of  Alaska  of  1913,  page  29,  which  is  as 
follows : 

Chapter  21.     (H.  B.  No.  51.) 

An  act  to  amend  section  forty-five  of  the  Code  of  Civil  Procedure  for 
Alaska  (Compiled  Laws  of  Alaska,  Sec.  877). 

Be  it  enacted  by  the  Legislature  of  the  Territory  of  Alaska: 

Section  1.  That  section  forty-five  of  title  two,  chapter  four  of  the 
act  of  June  6,  1900,  entitled  **An  act  making  further  provision  for 
a  dvil  government  for  Alaska  and  for  other  purposes,"  be  amended 
to  read  as  follows: 

Sec.  45.  Summons — Who  to  Serve,  and  When  Returnable, — That 
summons  shall  be  served  by  the  marshal,  or  any  deputy  marshal,  or 
by  any  person  over  the  age  of  twenty-one  years  who  is  competent  to 
be  a  witness  in  the  action,  other  than  the  plaintiff,  or  by  a  person 
specially  appointed  by  the  marshal  or  by  the  court  or  judge  thereof. 
The  summons  shall  be  returned  to  the  court  or  the  clerk  thereof 
with  whom  the  complaint  is  filed,  within  forty  days  after  its  delivery 
to  the  officer  or  other  person  with  proof  of  such  service,  or  that  the 
defendant  cannot  be  found.  The  marshal  or  other  person  to  whom 
the  summons  is  delivered  shall  indorse  thereon  the  date  of  such  de- 
livery: Provided,  however,  that  the  return  by  any  person  other  than 
an  officer  shall  be  by  affidavit  of  the  person  making  such  service 
endorsed  thereon. 

Approved  AprU  21,  19ia 

Thereafter  on  the  3d  day  of  October,  1914,  the  defendant 
filed  a  motion  to  quash  summons,  in  which  motion  it  is  contend- 
ed that  the  said  Robert  E.  Willis  had  no  power  or  authority  to 
serve  said  summons  for  the  following  reasons: 

(1)  That  the  act  of  the  territorial  Legislature  of  Alaska  desig- 
nated as  chapter  21,  approved  April  21,  1913,  and  entitled  "An  act  to 
amend  section  45  of  the  Code  of  Civil  Procedure  for  Alaska  (Com- 
piled Laws  of  Alaska,  sec.  877),"  which  purports  to  empower  any  xter- 
son  over  the  age  of  21  years,  who  is  competent  to  be  a  witness  in 
said  action,  other  than  the  plaintlflF,  to  serve  summons,  is  null  and 
void,  for  the  reason  that  the  subject  of  said  pretended  law  is  not 
expressed  in  its  title,  contrary  to  the  provisions  of  the  act  of  Con- 
gress approved  August  24,  1912,  entitled  "An  act  to  create  a  legis- 
lative assembly  in  the  territory  of  Alaska,  to  confer  legislative 
power  thereon  and  for  other  purposes." 

(2)  That  said  act  of  said  territorial  Legislature,  designated  as 
chapter  21,  approved  April  21,  1913,  and  entitled  "An  act  to  amend 
section  45  of  the  Code  of  Civil  Procedure  for  Alaska  (Compiled  Laws 
of  Alaska,  Sec.  877),"  which  purports  to  empower  any  person  over  the 
age  of  21  years,  who  is  competent  to  be  a  witness  in  the  action,  other 
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tluiii  the  plaintiff,  to  serve  a  summons,  is  null  and  void,  for  the 
reason  that  said  Alaska  Legislature  had  no  power  to  pass  said  legis- 
lation, and  said  act  was  contrary  to  the  express  provisions  of  section 
3  of  the  Organic  Act  creating  a  Legislature  for  the  territory  of  Alas- 
ka, and  defining  its  duties,  and  particularly  with  that  portion  there- 
of, which  provides  as  follows: 

"And  the  Legislature  shall  pass  no  law  depriving  the  Judge  and 
the  officers  of  the  district  court  of  Alaska  of  any  authority,  Jurisdic- 
tion or  function  exercised  by  like  Judges  or  other  officers  of  District 
Courts  of  the  United  States," 

The  convention  for  the  cession  of  the  Russian  possessions 
in  North  America  to  the  United  States  was  concluded  at  Wash- 
ington March  30,  1867.  Ratifications  were  soon  completed,  and 
on  June  20,  1867,  the  treaty  was  proclaimed. 

On  the  5th  of  March,  1872,  the  custom  laws  were  extended 
over  Alaska,  and  certain  authority  was  given  to  the  Secretary 
of  the  Treasury  in  the  matter  of  leasing  the  islands  of  St. 
Paul  and  St.  George. 

An  act  entitled  "An  act  providing  a  civil  government  for 
Alaska"  was  passed  by  Congress  May  17,  1884  (23  Stat.  24,  c. 
53),  in  which  act  the  general  laws  of  the  state  of  Oregon  in 
force  were  declared  to  be  the  law  in  Alaska  in  so  far  as  they 
might  be  applicable  and  not  in  conflict  with  the  provisions  of  the 
act  of  May  17,  1884,  or  the  laws  of  the  United  States. 

On  May  14,  1898,  Congress  approved  an  act  entitled  "An  act 
extending  the  homestead  laws  and  providing  for  right  of  way 
for  railroads  in  the  district  of  Alaska,  and  for  other  purposes." 
30  Stat.  409,  c.  299. 

The  act  of  Congress  of  March  3,  1899  (30  Stat.  1253,  c.  429), 
provides  a  Criminal  Code  and  a  Code  of  Criminal  Procedure, 
title  I  and  title  II,  respectively.  The  act  of  June  6,  1900  (31 
Stat.  321,  c.  786)  entitled  "An  act  making  further  provision  for 
a  civil  government  for  Alaska,  and  for  other  purposes,"  makes 
provision  for  the  establishment  of  the  executive  and  judicial 
departments,  under  title  I.  Title  II  provides  a  Code  of  Civil 
Procedure,  and  title  III  constitutes  the  Civil  Code  for  the 
territory. 

During  the  year  1900  Thomas  H.  Carter,  of  Montana,  caused 
to  be  published  what  is  commonly  known  as  "Carter's  Annotat- 
ed Alaska  Codes,"  covering  the  subject-matter  of  the  acts  of 
Congress  of  March  3,  1899,  and  of  June  6,  1900,  above  men- 
tioned.   For  convenience  the  work  is  divided  into  "the  Penal 


Digitized  by  VjOOQ  IC 


254  0  ALASKA  REPORTS 

Code,  consisting  of  13  chapters,  the  Code  of  Criminal  Proce- 
dure, consisting  of  44  chapters,  the  Political  Code,  consisting  of 
1  chapter,  the  Code  of  Civil  Procedure,  consisting  of  101  chap- 
ters, and  the  Civil  Code,  consisting  of  36  chapters."  This  pub- 
lication was  not  authorized  by  act  of  Congress,  and  must 
therefore  be  designated  as  a  private  code. 

By  the  act  of  Congress  of  August  24,  1912,  entitled  "An  act 
to  create  a  legislative  assembly  in  the  Territory  of  Alaska,  to 
confer  legislative  power  thereon,  and  for  other  purposes"  (37 
Stat.  512,  c.  387),  it  is  provided  in  section  19  of  said  act  as 
follows : 

"Sec.  19.  That  the  committee  on  territories  of  the  Senate  and 
the  committee  on  territories  of  the  House  of  Representatiyes  are 
hereby  authorized,  empowered,  and  directed  to  Jointly  codify,  com- 
pile, publish,  and  annotate  all  the  laws  of  the  United  States  appli- 
cable to  the  territory  of  Alaska,  and  said  committees  are  jointly 
authorized  to  employ  such  assistance  as  may  be  necessary  for  that 
purpose;  and  the  sum  of  five  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated,  to  cover  the  expenses  of  said 
work,  which  shall  be  paid  upon  vouchers  properly  signed  and  ap- 
proved by  the  chairmen  of  said  committee." 

By  virtue  of  the  authority  conferred  in  section  19  of  said 
act,  the  joint  committee  on  territories  of  the  Senate  and  House 
of  Representatives  compiled,  codified,  arranged,  annotated,  and 
published  all  the  laws  of  the  United  States  applicable  to  the 
territory  of  Alaska  enacted  by  Congress  prior  to  the  Sixty- 
Third  Congress,  and  entitled  the  same  "The  Compiled  Laws  of 
the  Territory  of  Alaska,  1912."  (Title  page  gives  date  as 
1913.    This  should  be  1912.) 

The  preliminary  chapters  of  this  compilation  consist  of  the 
"Preface,  Declaration  of  Independence,  Constitution  of  the 
United  States,  The  Treaty  of  Cession,  and  Decision  of  Alaska 
Boundary  Tribunal."  The  compilation  is  subdivided  into  16 
appropriate  titles,  containing  in  all  2,590  sections. 

This,  briefly  stated,  is  a  history  of  legislation  by  Congress 
for  Alaska. 

The  first  territorial  Legislature  for  the  territory  of  Alaska 
convened  at  Juneau,  Alaska,  on  the  3d  day  of  March,  1913, 
and  adjourned  May  1,  1913.  During  this  period  84  bills  were 
passed  by  the  Legislature.  These  constitute  the  Session  Laws 
of  Alaska  of  1913.    Of  these  59  are  the  subject  of  new  legisla- 
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tion,  2  purport  to  repeal  certain  laws  heretofore  existing,  21 
by  their  tenor  are  amendatory,  and  2  sieek  to  amend  by  "adding 
to*'  certain  sections  designated. 

Chapter  56  of  the  said  Session  Laws  of  1913  is  as  follows : 

Chapter  66.     (S.  B.  No.  62)  An  act  to  make  uniform  any  reference 
to  or  citation  of  the  Compiled  Laws  of  the  territory  of  Alaska. 
Be  it  enacted  by  the  Legislature  of  the  territory  of  Alaska: 
Section  1.  That  it  shall  be  valid  and  suffldeut  to  make  reference 
to  any  citation  of  "The  Compiled  Laws  of  the  Territory  of  Alaska 
1912,  compiled,   codified,   arranged,   and  annotated,   and  published 
under  authority  of  the  Act  of  Congress  of  August  24,  1912,  by  the 
Joint  Committee  on  Territories  of  the  Senate  and  House  of  Repre- 
sentatives,"  by  the   following  title,   to   wit:    "Compiled   Laws  of 
Alaska." 
Approved  April  28,  1913. 

Pratt  &  Pratt,  of  Centerville,  Ala.,  for  plaintiff. 
McGowan  &  Clark,  of  Fairbanks,  for  defendant. 

BUNNELL,  District  Judge.  It  is  urged  in  the  motion  to 
quash  summons  that  the  title  of  chapter  21,  page  29,  of  Session 
Laws  of  Alaska  1913,  is  null  and  void.  The  title  is  "An  act 
to  amend  section  forty-five  of  the  Code  of  Civil  Procedure  for 
Alaska  (Compiled  Laws  of  Alaska,  Sec.  877)." 

Section  8  of  the  Organic  Act,  entitled  "An  act  to  create  a 
legislative  assembly  in  the  territory  of  Alaska,  to  confer  legis- 
lative power  thereon,  and  for  other  purposes,"  is  as  follows : 

"Sec.  8.  Enacting  Clause — Subject  of  Ac*.— That  the  enacting 
clause  of  all  laws  passed  by  the  Legislature  shaU  be  'Be  it  enacted 
by  the  Legislature  of  the  Territory  of  Alaska.'  No  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its  title." 
U.  S.  Comp.  St  1916,  f  3535. 

The  territorial  Legislature,  in  fixing  a  title  for  chapter  21  of 
the  Session  Laws,  referred  to  a  certain  section  of  a  private 
compilation,  and  an  authorized  compilation. 

In  the  case  of  State  v.  Berka,  20  Neb.  375,  30  N.  W.  268, 
where  the  question  arose  of  designating  title  by  reference  to  a 
section  of  an  authorized  compilation,  it  is  stated : 

"This  compilation  was  made  by  authority  of  law,  under  the  pro- 
risions  of  the  act  of  February  26,  1881  (see  Comp.  St.  1881,  §§  529, 530), 
and,  when  made,  became  as  much  the  law  of  this  state  as  though 
made  directly  by  the  Legislature  itself.  It  reduced  the  laws  of  the 
state  into  one  compact  body,  and  became  its  own  evidence  of  the 
jorrectness  of  its  contents,  without  'further  proof  or  authentication.' 
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It  was  therefore  competent  for  the  Legislature,  In  amending  any  of 
Its  provisions,  to  refer  to  them  as  therein  contained,  without  in  any 
way  referring  to  the  original  acts  of  which  It  was  composed.  This 
question  was  before  this  court  in  Dogge  v.  State,  17  Neb.  140,  22  N. 
W.  Rep.  348,  and  It  was  there  held,  as  stated  in  the  syllabus  and 
opinion  written  by  the  present  Chief  Justice,  that,  'in  amending  an 
act,  it  may  be  designated  by  its  title  or  chapter  in  the  (compiled 
Statutes.'    We  adhere  to  the  rule  there  stated." 

In  33  Neb.  812,  51  N.  W.  287,  In  re  White,  it  is  stated  in  the 
syllabus : 

*'The  Compiled  Statutes,  having  been  published  under  authority 
of  law,  and  being  supposed  to  contain  all  the  laws  in  force  at  the 
date  of  publication,  may  be  amended  by  a  proper  reference  thereto ; 
and,  if  the  amendatory  act  clearly  points  out  the  portion  of  the 
statute  amended,  the  objection  that  the  amendment  is  of  the  Com- 
piled Statutes  will  be  unavailing." 

In  Lewis  v.  Dunne,  55  L.  R.  A.  842,  in  the  notes  under  sub- 
ject of  "Amendment,"  subtitle  "Sufficiency  of  Title,"  many 
citations  are  made  supporting  the  validity  of  entitling  by  refer- 
ence. Introductory  to  the  citations  holding  to  the  contrary,  it 
is  stated : 

"The  cases  hold,  almost  without  exception,  that  a  title  puri)ortlng 
to  amend  a  specified  section  of  a  Code  or  other  compilation  of  laws, 
without  further  designating  the  subject-matter,  is  sufficient,  and 
most  of  the  few  cases  to  the  contrary,  it  will  be  seen,  can  no  longer 
be  held  as  law,  even  in  the  jurisdictions  where  they  were  rendered.** 

Of  similar  import  are  the  following :  State  v.  Jones,  9  Idaho, 
693,  75  Pac.  819;  Heller  v.  People,  2  Colo.  App.  459,  31  Pac. 
773;  Steele  v.  Erskine  at  al.,  98  Fed.  215,  39  C.  C.  A.  173; 
Marston  v.  Humes,  3  Wash.  267,  28  Pac.  520;  Simon  v. 
Northrup,  27  Or.  487,  40  Pac.  560,  30  L.  R.  A.  171. 

The  general  rule  is  set  forth  in  36  Cyc.  page  1058,  F,  "Title 
of  Amendatory  Act" : 

"The  title  of  an  amendatory  act  must  indicate  the  subject  of  the 
amendment  by  reference  to  the  act  or  title  of  the  act  to  be  amended 
or  the  substance  thereof." 

The  private  compilation  by  Carter  simply  gives  subjects  to 
the  respective  titles  of  the  act  of  March  3,  1899,  and  the  act  of 
June  6,  1900.  This  question  would  not  have  arisen,  had  the 
Legislature  designated  the  titles  of  amendatory  acts  by  refer- 
ence to  the  respective  sections  of  the  respective  titles,  instead  of 
to  the  subject  given  to  the  title  in  the  private  compilation.    But, 
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in  addition  to  the  reference  to  the  subject  given  to  a  title  and 
the  section  thereof,  reference  is  made  parenthetically  to  an  au- 
thorized compilation. 

For  a  period  of  13  years  prior  to  the  convening  of  the  first 
territorial  Legislature  at  Juneau,  "Carter's  Code"  had  been  used 
generally  by  the  bar  in  Alaska.  It  was  an  accepted  compilation. 
The  "Alaska  Reports"  mention  and  refer  to  Carter's  Code  in  a 
majority  of  the  cases  reported.  The  name  is  not  unfamiUar 
to  the  Ninth  Circuit  Court  of  Appeals,  nor  to  the  Supreme 
Court  of  the  United  States. 

"An  act  to  amend  section  forty-five  of  the  Code  of  Civil 
Procedure  for  Alaska  (Compiled  Laws  of  Alaska,  Sec.  877)" 
may  not  seem  entirely  appropriate  to  a  severe  critic ;  however, 
it  contains  the  required  elements  of  sufficiency,  and  is  there- 
fore held  to  be  a  clear  designation  by  reference  to  the  section  of 
the  statute  intended  to  be  amended. 

IL  Coming  now  to  the  second  point  raised  by  defendant's 
motion  to  quash  summons  as  set  forth  in  paragraph  IV  thereof, 
hereinbefore  stated,  the  last  sentence  of  section  3  of  the  Organic 
Act  is  as  follows : 

"And  the  Legislature  shall  pass  no  laws  depriving  the  judges  and 
officers  of  the  district  court  of  Alaska  of  any  authority,  jurisdiction, 
or  function  exercised  by  like  judges  or  officers  of  District  Ck>urts  of 
the  United  States." 

Section  877,  Compiled  Laws  of  Alaska,  prior  to  amendment 
by  the  first  territorial  Legislature,  stated : 

**The  summons  shall  be  served  by  the  marshal  or  any  deputy  or  by 
a  person  specially  appointed  by  him  or  by  the  court  or  judge  there- 
of. The  summons  shall  be  returned  to  the  court  or  clerk  thereof 
with  whom  the  complaint  is  ffied  within  forty  days  after  its  de- 
livery to  the  officer  or  other  person  for  service,  with  proof  of  such 
service  or  that  the  defendant  cannot  be  found.  The  marshal  or 
other  person  to  whom  the  summons  is  delivered  shall  endorse  thereon 
the  date  of  such  delivery," 

As  amended  it  reads  as  follows : 

"That  summons  shall  be  served  by  the  marshal,  or  any  deputy  mar- 
shal or  by  any  person  over  the  age  of  twenty-one  years  who  is  com- 
petent to  be  a  witness  in  the  action,  other  than  the  plaintiff,  or  by  a 
person  specially  appointed  by  the  marshal  or  by  the  court  or  judge 
thereof.  The  summons  shall  be  returned  to  the  court  or  the  clerk 
thereof  with  whom  the  complaint  is  filed,  within  forty  days  after  its 
delivery  to  the  officer  or  other  person  with  proof  of  such  service,  or 
that  the  defendant  cannot  be  found.  The  marshal  or  other  person 
6A.R,— 17 
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to  whom  the  summons  is  delivered  shall  indorse  thereon  the  date  of 
such  delivery:  Provided,  however,  that  the  return  hy  any  person 
other  than  an  officer  shall  be  by  affidavit  of  the  person  making  such 
service  indorsed  thereon." 

Provision  is  therefore  made  by  amendment,  so  that  summons 
may  be  served  by  any  person  over  the  age  of  21  years,  com- 
petent to  be  a  witness  in  the  action,  other  than  the  plaintiff, 
provided  that  the  return  of  such  person  shall  be  by  affidavit  of 
the  person  making  the  service. 

If  the  amendment  made  by  the  territorial  Legislature  is  re- 
pugnant to  the  last  sentence  of  section  3  of  the  Organic  Act, 
defendant's  motion  to  quash  summons  must  prevail. 

The  three  following  definitions  of  "summons"  from  volume 
7,  page  6787,  Words  and  Phrases  Judicially  Defined,  are  suffi- 
cient to  generally  determine  what  is  intended  by  the  term : 

"A  summons  is  not  a  process,  but  merely  a  notice  given  by  the 
plaintiff's  attorney  to  the  defendant  that  proceedings  have  been  in- 
stituted, and  that  judgment  therein  will  be  taken  against  him  if  he 
fails  to  answer. 

"A  summons  is  a  notice  to  bring  a  party  into  court;  but  if  the 
summons  Is  never  issued  or  served,  and  yet  the  party  voluntarily 
comes  into  court  and  tries  the  case,  neither  he  nor  the  adverse  party 
can  be  heard  to  say  that  the  Judgment  is  void,  or  even  voidable. 

"A  summons  is  the  paper  which  gives  Jurisdiction  to  the  court 
over  the  person  of  the  party  brought  in." 

Cyc.  vol.  39,  p.  804,  states  that: 

"A  United  States  marshal  is  a  ministerial  officer  pertaining  to  the 
organization  of  the  federal  Judicial  system,  whose  duties  are  similar 
to  those  of  a  sheriff." 

Cyc.  vol.  31,  p.  1153,  defines  "practice"  in  law  to  be: 

"The  mode  of  proceeding  by  which  a  legal  right  is  enforced ;  that 
which  regulates  the  formal  steps  in  an  action  or  other  Judicial  pro- 
ceeding ;  the  course  of  procedure  in  courts ;  the  form,  manner,  and 
order  in  which  proceedings  have  been  and  are  accustomed  to  be 
had;  the  form,  manner,  and  order  of  conduction  and  carrying  on 
suits  or  prosecutions  in  the  courts  through  their  various  stages; 
according  to  the  principles  of  law,  and  the  rules  laid  down  by  the 
respective  courts." 

And  in  volume  32,  page  405,  of  the  same  work,  "procedure" 
is  defined  to  be: 

''A  general  term  including  pleadings,  process,  evidence,  and  prac- 
tice— in  fact,  every  step  that  may  be  taken  from  the  beginning  to  the 
end  of  a  case." 
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The  Supreme  Court  of  the  United  States  in  the  case  of 
United  States  v.  Wigger,  235  U.  S.  276,  35  Sup.  Ct.  42,  59 
L.  Ed.  226,  on  appeal  from  this  court,  where  the  question  was 
raised  as  to  the  authority  of  the  territorial  Legislature  to  amend 
section  2152  of  the  Compiled  Laws  of  Alaska,  which  reads, 
"That  the  indictment  must  charge  but  one  crime,  and  in  one 
form  only ;  except  that  where  the  crime  may  be  committed  by 
use  of  different  means  the  indictment  may  allege  the  means  in 
the  alternative,"  to  read,  "When  there  are  several  charges 
against  any  person  for  the  same  act  or  transaction,  or  for  two 
or  more  acts  or  transactions  connected  together,  or  for  two  or 
more  acts  or  transactions  of  the  same  class  of  crimes  or  offens- 
es, which  may  be  properly  joined,  instead  of  having  several  in- 
dictments the  whole  may  be  joined  in  one  indictment  in  sepa- 
rate counts ;  and  if  two  or  more  indictments  are  found  in  such 
cases,  the  court  may  order  them  to  be  consolidated"  (Rev.  St. 
U.  S.  §  1024  [U.  S.  Comp.  St.  1916,  §  1690]),  states  in  the 
opinion : 

"Aa  already  remarked,  legislative  power  was  first  conferred  upon 
the  territory  by  the  act  of  August  24,  1912  (37  Stat  512,  c.  387). 
From  the  provisions  of  this  act,  *That  all  the  laws  of  the  United 
States  heretofore  passed,  establishing  the  executive  and  Judicial  de- 
partments in  Alaska,  shall  continue  in  full  force  and  effect  until 
amended  or  repealed  by  act  of  Congress,'  the  District  Court,  after  a 
review  of  the  other  legislation  to  which  attention  has  been  called, 
drew  the  conclusion  that  the  laws  concerning  procedure  in  actions 
prosecuted  in  the  name  of  the  United  States  and  by  its  officers  are 
an  essential  and  integral  part  of  the  laws  establishing  the  executive 
and  Judicial  departments,  and  that  therefore  these  can  be  amended 
or  repealed  only  by  act  of  Congress.  With  this  view  we  are  unable  to 
concur.  It  seems  to  us  that,  by  the  language  employed,  Congress 
intended  to  draw  a  clear  distinction  between  those  laws  by  which 
the  executive  and  Judicial  departments  had  been  established  in  the 
territory  and  those  minor  regulations  that  had  to  do  with  practice 
and  procedure.  Those  enactments  by  which  Congress  had  provided 
for  the  appointment  of  executive  and  Judicial  officers  for  the  terri- 
tory, and  had  marked  out  the  powers,  authority,  and  Jurisdiction 
of  each,  and  provided  safeguards  for  their  maintenance,  are  properly 
within  the  category  of  laws  'establishing'  those  departments.  These 
laws,  and  not  those  merely  regulating  the  procedure,  were  by  the 
act  of  1912  continued  in  force  until  amended  or  repealed  by  act  of 
Congress." 

It  does  not  appear  that  the  United  States  marshal,  by  the 
amendment  as  above  set  forth,  has  been  deprived  of  any  author- 
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ity,  jurisdiction,  or  function.  He  stands  as  an  officer  of  the 
court  to  perform  such  services  as  may  be  required  of  him  by 
virtue  of  his  office.  The  territorial  Legislature  amended  a  sec- 
tion of  the  statute  making  it  possible  for  the  plaintiff  in  an  ac- 
tion to  secure  service  of  summons  by  one  other  than  the  United 
States  marshal.  It  appears  to  the  court  to  be  one  of  those  minor 
regulations  having  to  do  with  practice  and  procedure  within 
the  scope  of  authority  of  the  territorial  Legislature  under  and 
by  virtue  of  the  act  to  create  a  legislative  assembly  in  the  terri- 
tory of  Alaska,  to  confer  legislative  power  therein,  and  for 
other  purposes. 

The  motion  to  quash  summons  is  therefore  denied,  and  the 
defendant  is  given  ten  days  within  which  to  answer. 


VAN  SCHUYVER  CO.  v.  BREBDMAN. 

(Third  Division.     Valdez.     April  21,  1915.) 

No.  709. 

L.  Corporations  «=»661(2) — Foreign — Process. 

The  plaintiff,  an  Oregon  corporation,  brought  this  suit  to  col- 
lect $600  from  defendant  for  goods  sold  to  him  in  Alaska  by  one 
of  plaintiff's  traveling  salesmen.  The  debt  is  not  denied,  but 
defendant  sets  up  the  defense  that  the  plaintiff  corporation  is 
not  authorized  to  maintain  the  action,  because  it  has  not  com- 
plied with  the  provisions  of  chapter  23,  S§  654-660,  Comp.  Laws 
Alaska  1913,  requiring  foreign  corporations,  before  doing  busi- 
ness in  Alaska,  to  file  with  the  secretary  of  the  territory  and  the 
clerk  of  the  district  court  of  the  division  in  which  it  expects  to 
do  business  a  duly  authenticated  copy  of  its  articles  of  lucor- 
poration,  a  statement  of  its  financial  condition,  and  a  list  of 
its  oflicers,  its  written  consent  to  be  sued  In  the  territory,  and 
the  name  of  an  agent  upon  whom  service  may  be  made.  The 
plaintiff  does  not  claim  to  have  compiled  with  these  require- 
ments, but  contends  It  Is  engaged  in  an  interstate  business  In 
Alaska,  not  having  a  place  of  business  therein,  but  selling  goods 
through  traveling,  salesmen  only.  Held,  on  the  authority  of  In- 
ternational Harvester  Co.  v.  Com.  of  Kentucky,  234  U.  S.  579, 
34  Sup.  Ct.  »44,  58  L.  Ed.  1479,  that  the  plaintiff  was  wigaged 
In  doing  business  In  Alaska  without  having  compiled  with  the 
said  statute,  and  has  no  right  to  maintain  this  action.  Com- 
plaint dismissed. 
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2.   TeHBITOBIES  $=»11 — FOREICiN  OOBPOBATIONS — ACT  OF  GONQBESS. 

Ck)ngress  has  authority  to  require  foreign  coiporations  to 
file  a  copy  of  its  articles  of  incorporation,,  a  statement  of  its 
condition,  a  list  of  its  officers,  its  consent  to  be  sued,  and  tne 
name  of  an  agent  upon  whom  service  of  process  may  be  made, 
before  doing  business  in  Alaska.  Such  legislation  is  constitu- 
tional and  valid. 

The  plaintiflf,  a  corporation  organized  under  the  laws  of  the 
state  of  Oregon,  brings  this  action  to  collect  some  $600  from 
the  defendant,  for  goods,  wares,  and  merchandise  sold  de- 
fendant by  one  of  plaintiff's  traveling  salesmen  in  Alaska.  It 
is  admitted  that  the  defendant  received  these  goods  and  has 
not  paid  for  them,  but  he  sets  up  the  defense  that  the  plain- 
tiff corporation  is  not  authorized  to  maintain  this  action,  for 
the  reason  that  it  has  not  complied  with  the  laws  of  Alaska 
(passed  by  the  Congress  of  the  United  States)  requiring  for- 
eign corporations  doing  business  in  Alaska  to  file  with  the 
secretary  of  the  district  an  authenticated  copy  of  their  ar- 
ticles of  incorporation,  appointment  of  agent  upon  yhom  serv- 
ice of  process  may  be  made,  and  also  annual  statements  or 
reports,  setting  forth  the  amount  of  its  capital  stock,  amount 
of  its  assets  and  liabilities,  etc.  Act  June  6,  1900,  c.  786,  31 
Stat.  528;  Comp.  Laws  Alaska  1913,  c.  23,  p.  329. 

Plaintiff  alleges  in  its  amended  complaint  that  it  "is  not, 
and  during  all  the  times  herein  mentioned  was  not,  doing 
business  in  the  territory  of  Alaska,  so  as  to  bring  it  within  the 
provisions  of  chapter  23  of  the  Civil  Code  of  Alaska,"  etc. 

Donohoe  &  Dimond,  of  Valdez,  for  plaintiff. 
R.  E.  Capers,  of  Cordova,  for  defendant. 

BROWN,  District  Judge.  The  plaintiff  does  not  claim  that 
it  has  fully  complied  with  said  chapter  23,  but  contends  that 
it  is  engaged  only  in  an  interstate  business  in  Alaska,  not 
having  a  place  of  business  therein,  but  selling  goods  through 
traveling  salesmen  or  agents  only. 

Upon  this  question  there  are  great  numbers  of  conflicting 
cases  from  the  courts  of  all  the  states,  and  from  the  Supreme 
Court  of  the  United  States.  The  general  settled  doctrine  may 
be  said  to  be  that  laws  similar  to  those  in  said  chapter  23 
are  held  to  be  unconstitutional,  as  being  a  burden  on  interstate 
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commerce  or  regulating  such  commerce,  when  applied  to  cor- 
porations carrying  on  business  in  states  other  than  its  home 
state,  only  through  or  by  traveling  salesmen  or  solicitors. 

Without  undertaking  to  review  the  conflicting  authorities 
as  to  what  constitutes  "doing  business"  in  such  state,  a  very 
recent  decision  by  the  Supreme  Court  of  the  United  States 
seems  to  be  decisive  on  this  question.  In  the  case  of  Inter- 
national Harvester  Company  of  America  v.  Commonwealth  of 
Kentucky,  234  U.  S.  579,  34  Sup.  Ct.  944,  58  L.  Ed.  1479, 
an  almost  identical  state  of  facts  existed  as  in  the  case  at  bar. 
The  Harvester  Company  issued  the  following  instructions  to 
its  agents  (which  is  taken  by  the  court  as  being  a  fair  state- 
ment of  the  facts) : 

'The  company's  transactions  hereafter  with  the  people  of  Ken- 
tucky must  be  on  a  strictly  interstate  commerce  basis.  Travelers 
negotiating  sales  must  not  hereafter  have  any  headquarters  or  place 
of  business  in  that  state,  but  may  reside  there.  Their  authority 
must  be  limited  to  taking  orders,  and  all  orders  must  be  taken  sub- 
ject to  the  approval  of  the  general  agent  outside  of  the  state,  and 
all  goods  must  be  shipped  from  outside  of  the  state,  after  the  orders 
have  been  approved.  Travelers  do  not  have  authority  to  make  a  con- 
tract of  any  kind  in  the  state  of  Kentucky.  They  merely  take 
orders  to  be  submitted  to  the  general  agent.  If  any  one  in  Kentucky 
owes  the  company  a  debt,  they  may  receive  the  money,  or  a  check, 
or  a  draft  for  the  same,  but  they  do  not  have  any  authority  to  make 
any  allowance  or  compromise  any  disputed  claims.  When  a  matter 
cannot  be  settled  by  payment  of  the  amount  due,  the  matter  must  be 
submitted  to  the  general  collection  agent,  as  the  case  may  be,  for 
adjustment,  and  he  can  give  the  order  as  to  what  allowance  or  what 
compromise  may  be  accepted.  All  contracts  of  sale  must  be  made 
f.  o.  b.  from  some  point  outside  of  Kentucky,  and  the  goods  become 
the  property  of  the  purchaser  when  they  are  delivered  to  the  car- 
rier outside  of  the  state.  Notes  for  the  purchase  price  may  be  taken, 
and  they  may  be  made  payable  at  any  bank  in  Kentucky.  All  con- 
tracts of  every  and  any  kind  made  with  the  people  of  Kentucky 
must  be  made  outside  of  that  state,  and  they  will  be  contracts  gov- 
erned by  the  laws  of  the  various  states  in  which  we  have  general 
agencies  handling  interstate  business  with  the  people  of  Kentucky. 
For  example,  contracts  made  by  the  general  agent  at  Parkersburg, 
W.  Va.,  will  be  West  Virginia  contracts." 

The  court,  through  Mr.  Justice  Day,  says: 

"Taking  this  as  the  method  of  carrying  on  the  affairs  of  the 
Harvester  Company  in  Kentucky,  does  It  show  a  doing  of  business 
within  that  state  to  the  extent  which  will  authorize  the  service  of 
process  upon  its  agents  thus  engaged? 
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"Upon  this  question  the  case  is  a  close  one,  but  upon  the  whole  we 
agree  with  the  conclusion,  reached  by  the  Court  of  Appeals,  that  the 
Harvester  Company  was  engaged  In  carrying  on  business  in  Ken- 
tucky. We  place  no  stress  upon  the  fact  that  the  Harvester  Com- 
pany had  previously  been  engaged  in  doing  business  in  Kentucky, 
and  had  withdrawn  from  that  state  for  reasons  of  its  own.  Its  mo- 
tives cannot  affect  the  legal  questions  here  involved.  In  order  to 
hold  it  responsible  under  the  process  of  the  state  court,  it  must  ap- 
pear that  it  was  carrying  on  business  within  the  state  at  the  time 
of  the  attempted  service.  As  we  have  said,  we  think  it  was.  Here 
was  a  continuous  course  of  business  In  the  solicitation  of  orders 
which  were  sent  to  another  state,  and  in  response  to  which  the  ma- 
chines of  the  Harvester  Company  were  delivered  within  the  state  of 
Kentucky.  This  was  a  course  of  business,  not  a  single  transaction. 
The  agents  not  only  solicited  such  orders  In  Kentucky,  but  might 
there  receive  payment  in  money,  checks,  or  drafts.  They  might  take 
notes  of  customers,  which  notes  were  made  payable,  and  doubtless 
were  collected,  at  any  bank  in  Kentucky.  This  course  of  conduct  of 
authorized  agents  within  the  state  in  our  Judgment  constituted  a 
doing  of  business  there  in  such  wise  that  the  Harvester  Company 
might  be  fairly  said  to  have  been  there,  doing  business,  and  amenable 
to  the  process  of  the  courts  of  the  state.*' 

The  facts  in  the  case  at  bar  are  practically  identical  with 
that  in  the  case  just  quoted.  The  plaintiff.  Van  Schuyver 
Company,  had  traveling  salesmen  selling  goods  in  Alaska. 
Many  sales  were  made  to  defendant.  The  salesmen  made  col- 
lections in  some  instances  and  the  company,  as  in  the  Har- 
vester Case,  claimed  that  a  contract  of  sale  was  not  consum- 
mated until  its  approval  in  Portland,  Or. 

It  is  true  that  this  case  arose  over  a  question  as  to  the 
amenability  of  the  Harvester  Company  to  process  served  upon 
it  or  one  of  its  agents  in  the  state  of  Kentucky,  but  on  the 
question  as  to  whether  or  not  it  was  "doing  business"  within 
the  state  of  Kentucky  the  case  seems  to  me  controlling.  It 
may  be  said  that  the  Harvester  Company  was  "doing  business" 
within  the  state  of  Kentucky  in  the  sense  only  that  it  was 
thereby  rendered  amenable  to  service  of  process  out  of  the 
courts  of  Kentucky,  but  it  was  not  "doing  business"  within  the 
meaning  of  the  corporation  laws  requiring  foreign  corpora- 
tions to  file  its  articles  of  incorporation,  reports,  appointment 
of  agent,  etc.,  before  it  was  authorized  to  do  business,  or  to 
bring  suit  upon  its  contracts  in  such  state.  But  if  it  was  "do- 
ing business"  for  one  purpose,  it  was  doing  business  for  all 
purposes  that  were  lawful,  and  within  the  meaning  of  all 
laws  that  were  valid  and  constitutional. 
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The  only  reason  why  laws  similar  to  those  in  chapter  23  of 
the  Civil  Code  of  Alaska  have  been  held  unconstitutional  when 
applied  to  foreign  corporations  doing  business  in  another  state 
only  by  traveling  salesmen  or  solicitors  is  that  such  applica- 
tion of  said  laws  imposed  a  burden  on  interstate  commerce 
or  attempted  to  regulate  interstate  commerce,  which  right  or 
power  is  by  the  Constitution  of  the  United  States  expressly 
reserved  to  the  Congress  of  the  United  States. 

Counsel  for  the  plaintiff  has  suggested  that  Congress,  in 
legislating  for  Alaska,  acts  only  as  the  local  or  state  Legisla- 
ture might  for  its  state;  but  the  fact  remains  that  Congress 
has  the  power  under  the  Constitution  to  legislate  on  this  sub- 
ject and  having  exclusive  jurisdiction  over  the  territories,  as 
Alaska,  it  has  legislated,  and  such  legislation  cannot  be  held 
unconstitutional.  On  the  whole,  the  effect  of  such  legislation 
is  beneficial,  and  corporations  seeking  the  benefits  of  the  trade 
and  commerce  of  this  territory  are  put  to  no  great  hardship 
in  complying  with  the  laws  above  mentioned.  The  complaint 
will  have  to  be  dismissed.  Findings  and  judgment  may  be 
prepared  accordingly. 


CLINE  V.  EASTMAN  et  aL 

(Fourth  Division.     Fairbanks.    April  28,  1915.) 

No.  2082. 

Mines  and  Minerals  ^=:»68(2) — Forfeiture — Mining  Lease. 

The  lessor  demanded  a  forfeiture  of  the  mining  lease  because 
of  alleged  neglect  and  violations  of  its  terms.  The.  evidence 
shows  the  ground  is  spotted  and  a  low-grade  proposition,  that 
the  lessee  worked  it  in  the  usual  way,  with  reasonable  care 
and  in  a  miner  like  manner.  Heldj  injunction  and  forfeiture  de- 
nied. 

The  plaintiff  in  his  complaint  alleges  that  he  was,  on  the 
25th  day  of  October,  1913,  the  owner  and  entitled  to  the  pos- 
session of  that  certain  lot,  piece,  or  parcel  of  placer  mining 
ground  situate  on  Ester  creek,  a  tributary  of  Cripple  creek, 
in  the  Fairbanks  precinct  and  recording  district.  Fourth  ju- 
dicial division  of  Alaska,  known  and  described  as  the  lower 
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or  downstream  900  feet  in  length  by  597  feet  in  width  of 
placer  mining  claim  No.  7  below  Discovery,  first  tier,  left 
limit,  on  said  Ester  creek,  together  with  the  buildings,  shafts, 
tunnels,  drifts,  ditches,  flumes,  and  other  improvements  then 
situate  on  said  described  premises;  that  on  said  25th  day  of 
October,  1913,  he  leased  said  premises  to  defendant  W.  A. 
Eastman  in  accordance  with  the  terms  of  a  certain  lease  at- 
tached to  plaintiff's  complaint  and  marked  Exhibit  A;  that 
on  the  13th  day  of  November,  1914,  the  defendant  assigned 
to  defendants  Carlin  and  Bindle  a  two-thirds  interest  in  ^aid 
lease;  that  since  the  25th  day  of  October,  1913,  by  virtue  of 
said  lease  the  defendant  Eastman,  and  since  the  13th  day  of 
November,  1914,  by  virtue  of  said  assignment  of  a  two-thirds 
interest,  the  said  Eastman  and  his  codefendants,  Carlin  and 
Bindle,  have  been  in  possession  of  said  premises. 

By  the  terms  of  said  lease  above  referred  to  plaintiff  does 
let,  lease,  and  demise  said  premises  unto  the  defendant  EsCst- 
man  for  a  period  of  three  years,  beginning  October  25,  1913. 
Among  other  provisions  specified  in  said  lease  are  the  follow- 
ing: 

"That  said  lessee  shall  proceed  immediately  to  said  ground  and 
at  once  commence  the  work  of  mining  thereon  and  therein,  and  shall 
pursue  such  work  thus  begun  continuously  during  the  life  of  this 
agreement  in  a  workmanlike  and  minerlike  manner.  He  sfiall  give 
notice  to  the  lessor  or  his  duly  authorized  agent  of  all  clean-ups  upon 
said  claim,  and  permit  the  lessor  or  his  duly  authorized  agent  to  be 
present  thereat  That  said  lessee  shall  keep  securely  and  at  his 
own  risk  all  the  gold  and  precious  metals  extracted  from  the  ground, 
and  on  the  demand  of  the  lessor  he  shall  deliver  to  said  lessor,  or 
his  duly  authorized  agent  or  order,  ten  per  cent.  (10%)  of  the  net 
product  of  said  mine  in  full  consideration  for  all  the  purposes  here- 
by let,  leased,  and  demised;  the  remainder  the  lessee  shall  retain 
in  full  compensation  for  all  labor  performed  under  this  agreement. 
The  lessee  agrees  to  keep  an  accurate  account  of  all  the  expenses 
incurred  by  him  in  operating  said  ground,  and  said  accounts  shall  be 
open  at  all  proper  times  to  inspection  by  the  lessor,  and  no  payment 
to  the  lessor  on  account  of  royalty  shall  be  made  until  all  operating 
expenses  are  paid,  after  which  the  lessor  shall  be  entitled  to  his  10% 
of  the  net  product  of  said  mine.  The  lessor  retains  the  right  to 
enter,  pan  and  rock  upon  the  said  premises  at  any  time  for  the  pur- 
pose of  determining  the  character  of  the  ground  and  the  proper 
conduct  of  the  work;  but  the  lessee  is  to  have  sole  supervision  of 
said  mining  operations,  and  the  right  to  employ  such  labor  as  he 
deems  necessary.  Any  violation  of  the  terms  or  conditions  herein 
and  hereby  agreed  to  by  the  lessee  shall  forfeit  his  rights  to  aU  re- 
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suits  that  may  have  accrued  prior  to  said  violation,  and  the  lessor 
may  enter  into  possession  of  said  premises." 

The  plaintiff  alleges  that  said  Eastman  proceeded  to  said 
described  premises  and  commenced  the  work  of  mining  there- 
in and  thereon;  that  the  said  Eastman  failed  and  neglected 
to  carry  on  such  work  continuously,  as  in  said  lease  provided ; 
that  the  said  Eastman  negligently  permitted  two  shafts  there- 
tofore existing  upon  said  premises  to  slough  and  cave  in  and 
become  a  total  loss  to  the  plaintiflF,  to  his  damage  in  the  sum 
of  $1,600;  that  the  said  Eastman,  since  his  possession  and 
working  of  said  premises,  has  carelessly  and  negligently  han- 
dled the  bedrock,  and  gold-bearing  gravel,  earth,  rock,  and 
sand  mined  upon  and  in  said  premises,  and  that  the  said  East- 
man, since  his  possession,  has  carelessly  and  negligently  in- 
curred large  expenditures  for  labor,  material,  supplies,  and 
repairs ;  that  said  Eastman  has  made  clean-ups  without  noti- 
fying plaintiff  or  his  duly  authorized  agent  of  the  same  and 
without  the  knowledge  of  plaintiflF  or  his  agent. 

By  reason  of  the  foregoing  allegations  on  the  part  of  the 
plaintiflF,  the  plaintiflF  prays  the  court  to  enjoin  defendant  from 
further  mining  said  premises,  and  to  decree  said  lease  for- 
feited. 

The  answering  defendants  admit  being  in  possession  of  said 
premises,  but  deny  any  violation  on  their  part  of  the  terms  of 
said  lease. 

L.  R.  Gillette  and  H.  A.  Day,  both  of  Fairbanks,  for  plain- 
tiflF. 

G.  B.  Erwin  and  M.  E.  Stevens,  both  of  Fairbanks,  for  de- 
fendants. 

BUNNELL,  District  Judge.  The  question  arises:  Under 
what  conditions  and  circumstances  shall  the  court  declare  a 
forfeiture  of  a  mining  lease,  and  deliver  possession  to  the 
lessor?  Have  the  provisions  of  the  lease,  or  any  of  them, 
been  violated  substantially,  to  the  damage  of  the  lessor,  the 
plaintiflF?  and  will  a  technical  violation,  if  it  results  in  no 
substantial  damage  to  the  lessor,  warrant  the  court  in  de- 
claring a  forfeiture  ? 

L  The  plaintiflF  contends  that  defendants  have  failed  to  car- 
ry on  work  continuously,  as  provided  in  the  lease.    If  "con- 
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tinuously"  means  three  shifts  per  day,  with  a  large  crew  of 
men,  this  covenant  of  the  lease  has  been  violated.  The  evi- 
dence shows  that  Eastman  placed  considerable  machinery  up- 
on the  ground  and  employed  a  crew  of  men  to  work  the  prop- 
erty; that  he  failed  to  take  out  enough  to  pay  the  labor  and 
cost  of  operations ;  that  the  ground  is  spotted,  and  is  what  is 
commonly  called  "a  low-grade  proposition" ;  that  several  at- 
tempts were  made  to  operate  the  property  by  a  change  of 
management  Is  the  court  justified  in  saying  that  if  more  men 
had  been  employed,  and  more  or  different  machinery  been 
used,  the  result  would  have  shown  a  profit?  Anything  that 
tends  towards  the  operations  of  the  property — ^moving  ma- 
chinery to  the  workings,  cutting  wood  for  the  future,  estab- 
lishing suitable  camp,  and  hauling  supplies — ^are  elements  of 
operations,  and,  if  performed  in  good  faith,  are  entitled  to 
a  reasonably  liberal  construction.  Between  the  owner,  be- 
lieving his  claim  contains  unlimited  wealth,  and  the  layman, 
who  has  operated  at  a  loss,  there  is  no  point  of  reconciliation 
capable  of  mathematical  demonstration.  The  lease  in  ques- 
tion fails  to  define  what  is  meant  by  ''continuously  working." 
It  is  indefinite  and  uncertain.  The  evidence  warrants  the 
court  in  saying  that  this  provision  of  the  lease  has  not  been 
violated. 

2.  It  is  provided  in  the  lease  that  the  lessee  is  to  have  sole 
supervision  of  the  mining  operations  on  the  property,  and  the 
right  to  employ  such  labor  as  he  deems  necessary.  Plain- 
tiff complains  that  certain  shafts  on  the  property  have 
been  allowed  to  slough  and  cave  in,  and  that  plaintiff 
has  sustained  damages  thereby  to  the  extent  of  $1,600. 
The  evidence  shows  that  shafts  Nos.  1  and  2  have  slough- 
ed and  caved  in,  and  that  the  property  is  now  being  oper- 
ated through  shaft  No.  3,  constructed  by  Eastman  since 
he  began  to  operate  the  property.  There  is  no  provision  in  the 
lease  requiring  the  defendant  Eastman  to  maintain  the  shafts 
already  existing  on  the  property  at  the  time  he  entered  into 
possession,  nor  has  any  evidence  been  introduced  showing  that 
the  plaintiff  has  been  damaged  by  the  sloughing  of  shafts  Nos. 
1  and  2  in  the  sum  of  $1,600,  or  any  other  sum. 

3.  It  is  contended  that  defendant  Eastman  has  carelessly 
and  negligently  handled  the  bedrock  and  gold-bearing  gravel, 
earth,  rock,  and  sand  mined  upon  arid  in  said  premises,  and 
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has  carelessly  and  negligently  incurred  large  expenditures  for 
labor,  material,  supplies,  and  repairs.  The  evidence  presented 
to  the  court  on  this  subject  is  conflicting.  The  testimony  of 
Cline  and  witnesses  supporting  his  contention  does  not  dis- 
close such  a  knowledge  of  facts  on  their  part  concerning  the 
operation  of  this  property  as  will  warrant  the  court  in  say- 
ing their  position  is  correct.  It  does  appear  that  the  mining 
operations  have  not  been  successful  from  the  standpoint  of 
either  the  lessor  or  the  lessee.  The  evidence  shows  that  the 
ground  is  difficult  and  expensive  to  work,  the  run  of  the  pay 
hard  to  locate,  and,  as  one  witness  has  testified,  averaging  only 
from  30  to  35  cents  per  square  foot  of  bedrock.  It  is  not 
shown  by  satisfactory  evidence  that  the  values  have  not  been 
saved  from  the  dirt  sluiced,  nor  is  there  any  evidence  that  the 
supplies  purchased  were  unnecessary,  or  have  been  improperly 
used  or  left  unused. 

4.  Considerable  evidence  has  been  introduced  to  show  that 
clean-ups  have  been  secretly  made.  This  defendants  deny. 
And  the  explanation  in  regard  to  it  convinces  the  court  that 
the  plaintiff  has  no  good  ground  for  complaint  in  this  regard. 
Cline  was  upon  the  ground  several  times,  and  remained  there 
during  a  portion  at  least  of  the  sluicing.  He  was  in  a  position 
to  know  what  was  being  done.  It  does  not  appear  that  there 
was  any  attempt  to  conceal  from  him  the  result  of  the  mining 
operations.  The  court  is  convinced  that  Eastman  and  his 
associates  used  proper  means  to  locate  the  pay,  and  that  their 
method  of  prospecting  was  in  good  faith  and  warranted  under 
the  circumstances. 

5.  The  books  of  account  and  system  of  keeping  a  record  of 
the  mining  transactions  do  not  appear  to  the  court  as  being 
worthy  of  commendation.  Such  as  it  was,  there  is  nothing 
to  show  that  Cline  was  not  fully  aware  of  the  method  used. 
On  the  other  hand,  it  would  appear  that,  if  he  had  desired  to 
investigate  the  books  of  account,  the  privilege  would  have  been 
readily  granted. 

6.  Cline  cannot  stand  idly  by,  registering  no  substantial  ob- 
jections, and  predicate  a  complaint  for  forfeiture  of  the 
lease  for  the  reason  .that  the  operation  of  this  property  is  not 
satisfactory  to  him.  Eastman  and  his  associates  have  every- 
thing to  gain  by  making  a  success,  rather  than  failure,  of  the 
venture.  The  evidence  shows  to  the  court  that  they  have  act- 
ed in  good  faith,  and  certainly  the  court  would  not  in  equity 
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take  from  the  defendants  the  winter's  dump  and  turn  it  over 
to  Cline. 

The  question  of  whether  or  not  this  is  an  unfavorable  or 
favorable  lease  is  not  before^the  court;  neither  can  the  court 
consider  the  fact  that  Cline  could  make  a  better  deal  if  this 
lease  was  declared  forfeited. 

This  action  is  not  for  an  accounting.  The  question  is: 
Have  the  defendants  violated  the  lease  in  any  substantial  par- 
ticular, thereby  entitling  plaintiff  to  a  decree  of  forfeiture  of 
the  lease?  Findings  in  conformity  with  the  views  herein 
expressed,  together  with  judgment  and  decree,  may  be  pre- 
pared and  submitted. 


AT^ASKA  JUNEAU  GOLD  MINING  CO.  v.  NORTHERN  LUMBER 

MILLS. 

(First  DlYision.      Juneau.    April  30,  1915.) 

No.  1020-A. 

1.  Navigable  Watebs  ^=»43(2) — Wiiabves — Right  to  Constbuot. 

The  upland  owner  in  Alaska  has  the  same  right  of  free  and 
unobstructed  access  to  navigable  waters  in  front  of  his  lands, 
and  in  the  same  way,  as  the  abutter  on  any  other  highway ;  and 
be  has  thei  right  to  construct  a  wharf  between  his  land  and 
deep  water,  to  facilitate  his  access  to  and  from  the  navigable 
waters,  and  for  wharfage  purposes. 

2.  Navigable  Watebs  ^=»39(3) — Littobal  Rights — Access. 

The  upland  owner's  right  of  access  from  his  land  to  the 
navigable  waters  across  the  foreshore  is  only  an  easement  for 
use  in  facilitating  such  access.  If  he  has  no  use  for  the  access, 
the  mere  right  of  access  is  ineCFective.  , 

3.  Navigable  Watebs  ^=»43(4) — Obstbuctions — Injunction. 

If  the  owner  of  upland  abutting  on  navigable  waters  in 
Alaska  has  other  and  equally  convenient  means  of  access  to  it, 
and  will  not  suffer  any  material  damage  by  the  alleged  obstruc- 
tion, equity  will  not  interfere. 

4.  Navigable  Watebs  ®=»39(2)— Tidelands — Littobal  Rights. 

Before  an  owner  of  uplands  abutting  on  the  navigable  wa- 
ters in  Alaska  can  prevent  others  from  using  said  lands  he  must 
show:  (1)  That  he  is  the  littoral  proprietor;  (2)  that  he  desires 
to  use  the  tidelands  to  get  to  deep  water ;   (3)  that  the  use  con- 
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templated  to  be  made,  and  the  methcMl  of  availing  himself  of  the 
use,  is  reasonable;  (4)  and  that  the  access  Is  being  interfered 
with. 

5.  Navigable  Waters  ^=»30(3) — Streets — ^Tidelands. 

Where  the  town  of  Juneau  laid  out  a  street  on  the  inshore 
edge  of  the  tidelands,  next  to  the  upland  owner's  boundary  line, 
and  raised  and  planked  it  above  high-water  mark,  but  without 
acquiring  any  right  thereto  from  the  upland  owner,  or  without 
any  dedication  or  his  consent  in  any  way,  such  street  did  not  cut 
off  the  upland  owner's  littoral  right  of  free  and  unobstructed 
access  to  the  navigable  waters  in  front  of  his  land  and  across 
said  street  and  tidelands. 

6.  Navigable  Waters  ^=»43(4) — Injunction — Tidelands. 

The  plaintiff's  right  of  access  not  being  limited  to  the  right 
of  mere  physical  passage  over  the  tideland,  but  embracing  also 
the  right  to  use  the  foreshore  in  such  way  as  may  be  needed  for 
the  complete  and  innocent  enjoyment  of  that  right,  it  follows 
that  he  is  entitled  to  an  injunction  against  any  interference  with 
that  right. 

Hellenthal  &  Hellenthal,  of  Juneau,  for  plaintiifs. 
John  Rustgard,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  It  would  serve  no  good  pur- 
pose to  review  the  many  authorities  cited  by  the  parties  to  this 
suit  as  to  rights  of  an  upland  owner  in  Alaska,  for  those 
rights  have  so  often  received  consideration  from  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit  that  it  is  too  late  to  ques- 
tion, in  this  court  at  least,  the  doctrines  announced  by  our  ap- 
pellate court. 

Plaintiff  contends  that  the  upland  owner  is  entitled  to  "wharf 
out,"  while  defendant  controverts  this  contention.  By  the 
plaintiff  the  court  is  referred  to  the  case  of  Dalto^  v.  Hazelet, 
182  Fed.  562, 105  C.  C.  A.  99,  where  our  Circuit  Court  of  Ap- 
peals sustained  the  right  of  Hazelet  to  wharf  out ;  and  by  de- 
fendant the  court  is  referred  to  the  language  of  Judge  Gilbert 
in  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  794,  87  C.  C.  A. 
568,  22  L.  R.  A.  (N.  S.)  673,  as  follows :  "While  it  had  not  the 
right  to  wharf  out  on  the  tidelands  in  front  of  its  property" — 
and  to  other  cases  in  which  the  "right  to  wharf  out"  is  in  gen- 
eral language  denied. 

There  is  no  conflict  between  the  principles  enunciated  in  these 
two  cases  from  our  appellate  court.     It  is  laid  down  in  the 
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case  of  Columbia  Canning  Co.  v.  Hampton,  161  Fed.  64,  88 
C.  C.  A.  224,  and  the  case  of  Barron  v.  Alexander,  206  Fed. 
272,  124  C.  C.  A.  336,  and  in  several  other  cases  from  the  Court 
of  Appeals,  that  the  upland  owner  has  the  "right  of  access  to 
navigable  water."  Access  for  the  upland  owner  to  and  from 
the  navigable  water  does  not  mean  necessarily  access  for  him 
merely  as  a  pedestrian,  or  as  an  equestrian,  or  as  a  teamster. 
It  means  access  to  or  from  the  water  in  the  usual  way  by 
which  such  access  is  attained  and  enjoyed;  and  that  is  depend- 
ent upon  the  purpose  for  which  such  access  is  desired,  and  up- 
on the  reasonableness  of  the  manner  in  which  it  is  proposed 
to  make  such  right  available.  The  right  of  access  to  and 
from  the  deep  water  is  analogous  to  the  the  right  of  access  en- 
joyed by  an  abutter  upon  any  other  highway.  The  latter  has 
the  right  to  use  his  land  for  the  purposes  for  which  he  desires 
and  for  which  it  is  susceptible.  Usually  the  only  Useful  in- 
strumentality which  can  approach  the  upland  from  the  naviga- 
ble water  is  one  that  is  capable  of  navigating  the  navigable 
water,  to  wit,  ships,  boats,  and  other  water  craft.  Those  are 
the  things  which  navigate  the  highway,  and  those  are  the  things 
which  bring  to  the  upland  that  which  the  owner  desires  to  use 
upon  it,  and  it  is  by  means  of  these  that  the  owner  leaves  his 
land  to  navigate  the  highway.  Ships  are  ineflFective  unless  they 
proceed  from  one  place  to  another,  and  they  cannot  usually 
land  without  wharves  and  docks  to  tie  to,  and  usually  they 
cannot  discharge  their  freight  except  by  means  of  wharves. 
If  it  be  necessary  for  such  "navigators  of  the  highway"  to  have 
a  wharf  to  which  to  make  fast  in  order  that  this  right  of  access 
may  be  enjoyed  by  the  upland  owner,  then  the  latter  has  a  right 
to  construct  on  the  shore  such  a  wharf  as  may  be  appropriate. 
He  may  do  this,  not  because  he  has  a  right  to  erect  a  structure 
on  the  shore,  but  because  he  has  a  right  of  access  to  the  deep 
water,  and  he  cannot  enjoy  that  right  except  by-  means  of  a 
wharf.  The  right  to  build  a  wharf  in  such  cases  is  not  a  major 
right,  not  an  independent  right,  not  an  all-sufficient  right.  It 
is  a  qualified  right,  having  no  potency  whatsoever  except  in  so 
far  as  it  is  referable  and  appurtenant  to,  and  is  a  part  of,  that 
other  right,  called  the  right  of  access.  The  owner  of  a  right 
of  access  certainly  has  the  right  to  make  his  right  of  access 
practical. 

''It  is  a  general  rule  that,  when  the  use  of  a  thhig  is  granted, 
everything  is  granted  by  which  the  grantee  may  enjoy  such  use.    By 
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analogy,  we  may  reason  that  the  riparian  owner's  right  of  access  to 
the  navigable  waters  in  front  of  his  upland  comprehends,  necessarily 
and  Justly,  whatever  is  needed  for  the  complete  and  innocent  en- 
joyment of  that  right"  Trustees  of  Brookhaven  v.  Smith,  188  N.  Y. 
87,  80  N.  E.  670. 

And  SO  in  the  case  of  Dalton  v.  Hazelet,  182  Fed.  573,  105 
C.  C.  A.  99,  our  Circuit  Court  of  Appeals  held  that  Hazelet, 
although  not  having,  and  not  claiming  to  have,  any  right  or 
title  to  the  soil  below  high-water  mark,  yet  had  the  right  to 
build  a  wharf  from  his  upland  to  the  deep  water  in  order  to 
facilitate  his  access  to  and  from  that  deep  water,  using  the 
following  language : 

"We  think  that,  imder  the  facts  stated,  the  plaintiff  is  entitled  to 
be  reUeved  against  this  obstruction;  that,  while  in  a  territory  a 
grant  of  land  bordering  on  or  bounded  by  navigable  waters  conveys 
to  the  grantee  no  right  or  title  to  the  shore  or  soil  below  high-water 
mark,  nevertheless  such  a  grantee  has  the  right  to  a  free  and  un- 
obstructed access  to  such  waters.  1  Farnham  on  Waters,  2d7.  But 
how  shall  the  littoral  owner  have  access  to  navigable  waters  where 
shoal  water  intervenes?  The  Supreme  Ck>urt  has  answered  this 
question  in  Dutton  v.  Strong,  06  U.  S.  [1  Black]  25-32  [17  L.  Ed. 
29],  where  the  court  said:  *  Wherever  the  water  of  the  shore,  so  to 
speak,  is  too  shoal  to  be  navigable,  there  is  the  same  necessity  for 
such  obstructions  as  in  the  bays  and  arms  of  the  sea,  and  where 
that  necessity  exists  it  is  difficult  to  see  any  reason  for  denying  to 
the  adjacent  owner  the  right  to  supply  it ;  but  the  right  must  be  un- 
derstood as  terminating  at  the  point  of  navigability,  where  the  neces- 
sity for  such  erections  ordinarily  ceases.' " 

In  Re  Union  Depot  Street  Ry.  &  Transfer  Co.,  31  Minn. 
301,  17  N.  W.  629,  47  Am.  Rep.  789,  it  is  said : 

"This  expression,  *to  the  point  of  navigability,*  must  be  understood 
as  giving  the  right  to  the  extent  necessary  to  make  the  abutting 
property  reasonably  available  at  any  ordinary  stage  of  water  for 
any  kind  of  navigation  for  which  the  stream  is  used,  and  for  which 
it  is  adapted.  ♦  ♦  ♦  It  must  have  reference  not  only  to  an  ordi- 
narily low  stage  of  water,  but  also  the  size  and  kind  of  vessels 
which  navigate  the  stream,  and  the  kind  of  business  done  upon  it." 

There  is  nothing  in  Columbia  Canning  Co.  v.  Hampton,  nor 
in  Barron  v.  Alexander,  nor  in  any  other  decision  of  the 
Circuit  Court  of  Appeals  to  which  this  court's  attention  has 
been  directed,  which  is  not  in  strict  conformity  with  the  doc- 
trine announced. 
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In  the  Columbia  Canning  Company  Case  it  was  neither  al- 
leged nor  proven  that  the  plaintiff *s  right  of  access  was  cut  off. 
In  that  case  the  plaintiff  founded  his  action  on  an  alleged  right 
in  himself  to  keep  anybody  else  from  erecting  a  structure  on  the 
tideland  in  front  of  his  upland  because  it  would  interfere  with 
a  fish  trap  which  he  wanted  to  build  on  the  tideland  (the  right 
to  erect  such  fish  trap  not  being  at  all  referable  to  any  right 
of  navigation  or  any  right  of  access).  The  complaint  did  not 
allege  that  the  upland  owner's  access  was  being  interfered  with, 
and  the  Circuit  Court  simply  held  that  the  complaint  did  not 
state  a  cause  of  action.  In  the  Barron  Case  the  lower  court 
found  as  a  matter  of  fact  that  the  erection  being  made  by  Alex- 
ander did  not  interfere  with  any  right  of  access  inhering  in 
Barron,  and  the  Circuit  Court  of  Appeals  simply  sustained  the 
holding.  In  neither  case  was  it  held  that  the  upland  owner  had 
not  the  right  to  wharf  out  in  aid  of  his  right  of  access. 

The  Right  of  Access  is  an  Easement  Only. 

It  is  said  in  Yates  v.  Milwaukee,  77  U.  S.  (10  Wall.)  504, 
19  L.  Ed.  984,  this  right  is— 

"a  right  of  which,  when  once  it  is  vested,  the  owner  can  only  be 
deprived  in  accordance  with  the  established  law,  and  if  necessary 
that  it  be  taken  for  the  public  good,  upon  due  compensation." 

Having,  then,  that  right  of  which  he  cannot  be  deprived  by 
the  government,  except  on  due  compensation,  certainly  an 
intruder  cannot  deprive  him  of  it,  nor  can  any  other  person 
who  has  no  greater  right  than  he  has.  The  upland  owner 
having  no  property  right  in  the  soil  of  the  foreshore,  but 
only  a  right  of  access  to  and  from  "navigable  water,  the  right 
is  only  an  easement. 

It  is  only  for  the  purpose  of  use  in  getting  to  the  highway 
that  the  right  of  access  is  given ;  if  the  upland  owner  has  no 
use  for  the  access,  the  mere  right  of  access  is  ineffective. 
This  is  indicated  by  the  following  language  in  Gould  on 
Waters  (2d  Ed.)  §  149,  p.  304: 

"But  a  littoral  proprietor,  like  a  riparian  proprietor,  has  a  right 
to  the  water  frontage  belonging  by  nature  to  his  land,  although  the 
only  practical  advantage  of  it  may  consist  in  the  access  thereby 
afforded  him  to  the  water,  for  the  purpose  of  using  the  right  of  navi- 
gation. This  right  of  access  is  his  only,  and  exists  by  virtue  and  in 
respect  of  his  riparian  property.  It  exists,  in  the  case  of  tide  waters, 
5A.R.— 18 
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even  when  tbe  shore  is  the  sovereign's  property,  both  when  the  tide 
is  out  and  when  It  is  in.  It  is  distinct  from  the  public  right  of  navi- 
gation, and  an  interruption  of  it  is  an  encroachment  upon  a  private 
right,  whether  caused  by  a  public  nuisance,  or  authorized  by  the 
Legislature." 

Use  Must  be  Reasonable. 

This  easement,  this  right  of  access,  like  all  other  easements, 
is  subject  to  the  general  rules  that  the  use  must  be  reasonable. 
Hedges  v.  West  Shore  Railroad,  150  N.  Y.  150,  44  N.  E. 
691,  55  Am.  St.  Rep.  660.  And  "what  shall  be  deemed  a  rea- 
sonable and  proper  use  of  a  way  depends  largely  on  the  local 
situation  and  on  the  public  usage."    14  Cyc.  1207. 

If  the  easement  is  not  susceptible  to  the  use  for  which  it 
was  dedicated,  there  can  be  no  injury  for  which  an  injunction 
will  lie.  2  Beach,  Equity  Jurisprudence,  §  713,  citing  Ruge 
V.  Apalachiacola  Co.,  25  Fla.  672,  6  South.  489;  Prince  v. 
McCoy,  40  Iowa,  533;  Bigelow  v.  Hartford,  14  Conn.  565, 
36  Am.  Dec.  502. 

If  the  owner  of  the  dominant  estate  has  other  and  equally 
convenient  means  of  access  to  it,  and  will  not  suffer  any  ma- 
terial damage  by  the  alleged  obstruction,  equity  will  not  inter- 
fere.   2  Beach,  Injunction,  §  1017. 

As  said  in  Van  O'Linda  v.  Lothrop,  21  Pick.  (38  Mass.) 
297,  32  Am.  Dec.  261 : 

"What  may  be  deemed  a  reasonable  and  proper  use  of  a  way,  pub- 
lic or  private,  must  depend  much  on  the  local  situation,  and  much 
on  public  usage.  The  general  use  and  the  acquiescence  of  the  public 
is  evidence  of  the  right.  The  owner  of  land  may  make  such  rea- 
sonable use  of  a  way  adjoining  his  land,  as  is  usually  made  by  others 
similarly  situated.  As  to  the  reasonableness  of  the  use,  it  may  be 
laid  down,  that  in  a  populous  town  where  land  is  very  valuable  it  is 
not  unreasonable  to  erect  buildings  and  fences  on  the  line  of  the 
street  and  to  place  doors  and  gates  in  them,  so  as  when  opened  to 
swing  over  the  street." 

"Where  a  way  is  granted  or  reserved  without  any  limitation  as 
to  its  use  it  will  not  necessarily  be  confined  to  the  purposes  for  which 
the  land  was  used  at  the  time  the  way  was  created  but  may  be 
used  for  any  purpose  to  which  the  land  accommodated  by  the  way 
may  naturally  and  reasonably  be  devoted."  14  Cyc.  1207,  and  cases 
cited  in  note  95. 

In  Barnes  v.  Midland  Ry.  Co.,  193  N.  Y.  386,  85  N.  E.  1096, 
127  Am.  St.  Rep.  962,  the  court  said: 

"It  is  enough  to  say  that,  either  as  littoral  owner  or  by  virtue 
of  its  letters  patent,  the  defendant  had  the  right  to  construct  and 
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maintain  a  pier  that  was  reasonably  adapted  to  the  purpose  for 
which  it  was  primarily  intended,  and  that  was  to  provide  a  means  of 
passage  from  the  upland  to  the  sea.  To  the  extent  that  the  reason- 
able exercise  of  this  right  necessarily  Interfered  with  the  right 
of  the  public  to  pass  along  the  foreshore,  the  former  was  paramount 
and  the  latter  was  subordinate;  and  the  logical  corollary  to  thiat 
proposition  Is  that,  just  in  so  far  as  the  attempted  exercise  of  the 
littoral  or  riparian  right  passed  the  prescribed  bounds  of  necessity 
and  reason,  the  conditions  were  reversed  and  the  right  of  passage 
along  the  foreshore  remained  the  paramount  right.  That  is  so  be- 
cause the  littoral  or  riparian  owner,  in  his  capacity  as  such,  ac- 
quires only  those  rights  in  the  foreshore  which  are  necessary  to 
enable  him  to  make  a  reasonable  use  of  his  upland;  and  the  prin- 
cipal attribute  of  such  use  is  access  to  and  egress  from  the  open 
water.  The  defendant,  therefore,  has  the  right  to  erect  and  maintain 
a  pier  for  the  purpose  of  connecting  its  upland  with  the  sea.  Just  so 
far  as  it  was  a  necessary  consequence  of  the  reasonable  exercise  of 
that  right  to  obstruct  the  foreshore  and  thus  to  limit  the  free  and  con- 
venient passage  of  the  public  the  defendant's  rights  are  superior; 
♦  ♦  ♦  to  the  extent  that  the  defendant  transcends  these  bounds, 
the  rights  of  the  public  remain  unaffected." 

It  is  urged  that  to  accord  to  the  upland  owner  tliis  right 
of  access  would  lead  to  monstrous  results.  The  inquiry  is 
made:  If  a  person  owns  a  mile  or  more  of  water  front,  and 
is  not  using  and  is  not  needing  the  foreshore  for  the  purpose 
of  having  access  to  or  from  the  navigable  water,  is  he  entitled 
to  sit  still  and  say  to  every  one  else:  "Although  I  am  not 
using  this  foreshore  for  any  useful  purpose,  yet  you  shall 
not  erect  any  structure  thereon,  because  that  will  preclude  me 
from  using  the  right  of  access  ten  years  from  now."  The 
court  has  been  cited  to  one  case  which  seems  to  subscribe  to 
such  a  doctrine,  to  wit,  Reeves  v.  Backus  Co.,  83  Minn.  339, 
86  N.  W.  337.  That  is  a  Minnesota  case,  and  in  that  state 
the  fee  in  the  land  to  the  center  of  the  stream  is  in  the  ripari- 
an owner.  The  answer  to  the  question  is  found  in  a  considera- 
tion of  the  fact  that  the  right  of  access  is  an  easement  only, 
and  that  that  easement  must  be  exercised  reasonably. 

In  the  case  of  Cobum  v.  Ames,  52  Cal.  at  page  398,  28 
Am.  Rep.  634,  it  was  said: 

"Assuming  as  we  do,  for  the  purposes  of  this  decision,  that  the 
riparian  owner  is  entitled  to  wharf  out  to  deep  water,  it  is  clear,  we 
think,  that  this  right  is  in  the  nature  of  a  franchise  or  privilege,  to 
be  exercised  or  not  by  him  at  his  election.  He  may  never  see  fit  to 
avaU  himself  of  the  privilege;    and  it  cannot  be  pretended  that. 
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while  declining  to  avail  himself  of  his  right  to  wharf  out,  he  Is. 
nevertheless,  entitled  to  the  possession  of  the  land  below  high-water 
mark,  on  the  theory  that  at  some  future  time  he  may  possibly  change 
his  mind  and  desire  to  erect  a  wharf,  ♦  ♦  ♦  '  and  might  prevent 
others  indefinitely  from  engaging  in  the  enterprise.  A  theory  which 
works  this  result  cannot  and  ought  not  to  be  upheld.  ♦  ♦  ♦  In 
this  state,  there  are  numerous  large  landed  estates,  held  in  private 
ownership,  which  front  for  many  miles  on  the  shore  of  the  ocean, 
and  on  navigable  bays  and  inlets  within  the  ebb  and  flow  of  the 
tide;  and  if  the  doctrine  were  tolerated  that  each  of  these  pro- 
prietors, while  himself  declining  to  erect  and  maintain  the  docks, 
piers,  and  wharves  which  are  necessary  for  the  convenience  of 
commerce,  nevertheless,  in  virtue  merely  of  his  riparian  rights,  might 
maintain  ejectments  for  all  such  structures  erected  by  others,  which, 
when  recovered,  he  might  either  demolish  or  cease  to  use  in  aid  of 
commerce,  it  is  not  difficult  to  foresee  the  disastrous  consequences 
which  would  result  from  such  a  doctrine." 

In  the  case  of  Barron  v.  Alexander,  4  Alaska,  591,  a  for- 
mer judge  of  this  court,  citing  and  quoting  from  many  of  the 
cases  here  quoted  from,  announced  that  the  right  of  access  did 
not  necessarily  mean  access  in  a  line  drawn  *'at  right  angles 
to  the  shore  line*';  reasonable  access,  according  to  circum- 
stances, was  all  the  upland  owner  was  entitled  to.  Judge 
Lyons  there  quotes  approvingly  from  the  decision  in  Taylor 
V.  Commonwealth,  102  Va.  759,  47  S.  E.  875,  102  Am.  St. 
Rep.  865,  as  follows: 

"In  the  case  before  us  the  property  of  the  plaintiff  is  used  merely 
for  farming  purposes.  There  has  not  been  erected,  and  as  far  as 
the  record  discloses  there  is  no  purpose  to  erect,  any  pier  or  wharf. 
She  is  engaged  in  no  business  requiring  such  access  to  the  channel  of 
the  stream  as  cannot  be  fully  enjoyed  consistently  with  every  right 
which  the  state  has  exercised,  or  which  it  has  delegated  to  others. 
The  commonwealth  holds  as  trustee  a  vast  body  of  land  covered  by 
the  flow  of  the  tide,  precisely  as  in  the  case  before  us,  for  the  bene- 
fit of  her  citizens.  It  is  not  only  her  right,  but  her  duty,  as  such 
trustee,  to  render  this  property  productive.  Is  it  reasonable  that  the 
commonwealth,  holding  title  to  the  soil,  is  to  be  wholly  subordinated 
in  the  use  of  it  to  the  use  with  which  another  is  clothed  merely  by 
virtue  of  being  an  owner  of  the  adjoining  shore,  when  the  rights  of 
each  and  all  can  be  fully  protected  without  diminution  and  without 
hindrance.  If  the  time  should  come  when  the  river  front  of  the 
plaintiff  shall  be  divided  into  lots  whose  owners  find  it  necessary  to 
their  profitable  enjoyment  to  erect  piers  and  wharves  upon  them,  if 
they  engage  in  business  which  shall  require  exclusive  access  to  the 
channel  of  the  stream,  it  may  be  that  a  case  could  then  be  presented 
more  meritorious  than  that  which  we  have  under  consideration,  and 


Digitized  by  VjOOQ  IC 


ALASKA   JUNEAU   Q.  MIN.  CO.  V.  NORTHERN  L.  MILLS        277 

in  the  light  of  changed  conditions  the  court  may  be  again  called 
upon  to  consider  the  respective  rights  of  the  riparian  owner  and 
those  remaining  in  the  commonwealth,  or  which  have  been  granted 
by  her  to  others." 

From  the  foregoing  it  would  appear  that  the  claimant  of 
littoral  rights  must  show — 

(1)  That  he  is  a  littoral  proprietor , 

(2)  That  he  desires  to  use  the  tidelands  to  get  to  deep 
water ; 

(3)  That  the  use  contemplated  to  be  made,  and  the  method 
of  availing  himself  of  the  use,  is  reasonable; 

(4)  That  the  access  is  being  interfered  with. 

Is  Plaintiff  a  Littoral  Proprietor? 

Plaintiffs  acquired  the  General  Grant  lode  claim  from  the 
grantors  of  defendant  and  before  the  defendant  acquired  any 
rights.  The  mining  claim  was  bounded  by  the  beach;  the 
conveyance  was  on  record  at  the  time  defendant  purchased. 
Defendant  must  be  held  to  have  known  that  the  mining  claim 
was  bounded  by  the  beach.  His  grantor,  Jorgenson,  reserved 
only  1,000  feet  along  the  shore;  presumably  that  is  all  he 
needed. 

Not  only  that,  plaintiff  is  a  littoral  proprietor  by  virtue  of 
the  Indian  occupation,  to  which  it  succeeded.  Indeed,  it 
does  not  seem  to  be  seriously  contended  that  plaintiff  does 
not  own  the  upland;  but  it  is  contended  that  his  littoral 
rights  are  cut  off  by  the 

Street. 

Defendant  contends  that  the  plaintiff  has  no  littoral  rights, 
because,  as  he  asserts,  the  city  of  Juneau  has  opened  up  a 
street  in  front  of  plaintiff's  upland,  and  thereby  a  public 
right  intervened  (and  does  now  intervene)  between  the  upland 
and  the  deep  water,  and  insomuch  as  plaintiff  did  not  object 
to  the  opening  up  of  the  street  his  mouth  is  now  closed. 

This  contention  that  there  is  such  a  street  rests  upon  the 
following  evidence: 

In  1912  the  city  of  Juneau  planked  over  a  strip—  feet 
in  width  running  in  front  of  plaintiff's  upland.  This  suit  was 
brought  August  6,   1913.     From  1912  to  the  last-mentioned 
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date  the  public  have  constantly  used  said  street  to  such  an 
extent  that  it  has  become  one  of  the  principal  streets  of  the 
town.  Plaintiff  has  never  taken  any  steps  to  prevent  the 
public  from  so  using  the  "street." 

However,  the  evidence  also  shows  that  that  portion  of  this 
so-called  street  which  is  in  front  of  the  premises  in  dispute  is 
between  high  and  low  water  mark;  that  is,  on  the  tidelands. 
Now,  the  public  had  a  right  to  pass  to  and  fro  over  that  strip 
of  shore,  whether  there  was  or  was  not  a  street  there,  pro- 
vided there  was  no  interference  with  plaintiff's  access  to  deep 
water.  The  planking  over  of  that  space  and  calling  it  a  street 
did  not  in  any  way  increase  the  public  right  of  passage,  nor 
decrease  or  interfere  with  plaintiff's  right  of  access.  Plain- 
tiff therefore  was  and  is  in  no  position  to  protest.  It  does 
not  appear  that  he  has  at  any  time  had  any  standing  in  equity 
to  protest.  An  application  by  him  for  an  injunction  against 
the  so-called  street  would  at  once  have  been  met  wfth  the  an- 
swer that  his  right  of  access  has  not  been  impaired.  Having, 
then,  no  standing  to  make  complaint,  he  cannot  be  prejudiced 
by  the  fact  that  he  made  no  complaint. 

Plaintiff  has  never  convened  any  of  his  upland  to  the  city, 
nor  dedicated  it  to  the  public  use,  nor  in  any  way  signified  his 
assent  to  the  cutting  off  of  any  of  the  upland  rights,  nor  been 
shown  even  to  have  knowledge  that  such  a  claim  was  in  con- 
templation. No  upland  rights  have  been  condemned.  To  say 
that  the  mere  pronouncement  by  the  city  that  "this  piece  of 
shore  land,  which,  like  all  other  shore  land,  has  been  a  pas- 
sageway without  cutting  off  littoral  rights,  shall  from  now  on 
be  a  passageway  which  shall  cut  off  littoral  rights,"  would 
be  to  make  an  untenable  statement.  Certainly  such  a  mere 
pronouncement  could  not  have  that  effect  in  one  short  year. 

The  Miocene  Ditch  Case,  146  Fed.  680,  77  C.  C.  A.  106, 
and  the  other  cases  cited  by  defendant  on  this  point,  depend  on 
the  law  of  estoppel.  In  each  case  cited  the  complainant  had 
it  in  his  power  to  prevent  the  taking  of  his  land  without  com- 
pensation. He  chose  to  take  no  such  steps.  He  stood  idly 
by  while  large  sums  were  expended,  and  the  courts  held  that 
he  was  relegated  to  his  action  for  damages.  But  here  the  up- 
land owner  had  no  cause  for  complaint,  because  his  rights 
were  not  being  interfered  with. 

The     court  therefore  experiences  no  difficulty  in  finding 
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that  the  plaintiff  is  the  owner  of  the  upland,  and  has  the  usual 
littoral  rights. 

We  pass,  then,  to  a  consideration  of 

The  Access  Desired. 

What  IS  the  nature  and  extent  of  the  access  desired?  Is 
that  nature  and  extent  reasonable?  How  does  plaintiff  pro- 
pose to  avail  himself  of  that  right  of  access?  Is  that  way 
reasonable  ?    These  are  all  pertinent  questions. 

Plaintiff  has  shown  that  it  is  the  owner  of  a  large  number 
of  quartz  claims  in  the  mountains  back  of  Juneau  and  that  it 
desires  to  develop  them  by  transporting  the  ore  taken  and  to 
be  taken  therefrom  to  the  mills  which  are  to  be  situated  upon 
the  mill  sites  which  it  has  acquired  on  the  upland  back  of  the 
tideland  in  controversy.  The  testimony  of  Mr.  Bradley,  the 
manager  of  the  plaintiff  company  (as  supplemented  by  Plain- 
tiff's Exhibit  Y),  is  to  the  effect  that  on  the  upland  just  back  of 
the  proposed  wharf  is  to  be  situated  a  turbo-electric  power 
house  and  an  oil  tank  of  capacity  30,000  gallons,  and  that 
higher  up  on  the  upland  are  to  be  situated  mills  with  an  ulti- 
mate capacity  of  8,000  tons  per  day.  A  pilot  mill  of  50 
stamps  has  been  erected  and  is  in  operation,  and  more  than 
$1,000,000  has  been  expended  in  getting  ready  for  the  more 
extensive  operations.  The  tunnel  through  the  mountain  for 
the  transportation  of  ore  from  the  mine  to  the  mill  has  been 
completed,  and  the  hauling  of  ore  through  it  is  in  active  opera- 
tion. The  company  has  raised  $4,000,000  more  for  the  pros- 
ecution of  the  works. 

The  space  on  Defendant's  Exhibit  Y,  marked  in  red  "Pro- 
posed Wharf,**  is  the  site  of  the  obstructions  complained  of. 
This  space  lies  wholly  on  tideland,  and  in  front  of  the  upland 
of  which  plaintiff  is  the  owner.  Mr.  Bradley  further  testified 
that  on  that  space  plaintiff  intended  to  build  a  wharf  immedi- 
ately for  the  receiving  of  coal,  and  that  on  this  wharf  would 
be  built  coal  bunkers  for  the  landing  and  storage  of  coal  to 
be  used  in  connection  with  the  works.  He  testified  that  plain- 
tiff contemplates  the  immediate  erection  of  the  said  8,000-ton 
milling  plant,  and  that  such  an  undertaking  will  require  a  tre- 
mendous amount  of  materials — ^iron  work,  steel  work,  heavy 
machinery,  etc. — and  that  this  must  all  be  landed  and  assem- 
bled, so  that  it  can  be  handled  in  the  proper  way  and  in  the 
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proper  sequence,  and  that  the  yarding  of  such  a  vast  amount 
of  materials  and  machinery  requires  considerable  area,  so  lo- 
cated that  the  materials  may  be  most  conveniently  handled. 
When  asked  if  there  was  any  other  space  available  for  that 
purpose,  he  answered : 

''There  is  a  small  amount  of  space  between  the  two  points  marked 
'Warehouse';  but  we  haven't  considered  that,  because  that  alone  is 
not  sufficient" 

The  court  can  see  how  this  might  be  the  case.  If  in  the 
construction  of  these  mills  everything  could  move  like  clock- 
work, if  all  material  could  be  delivered  on  the  wharf  bit  by 
bit  exactly  when  needed,  if,  when  landed,  it  could  be  iipm-edi- 
ately  removed  from  the  landing  place  and  installed,  it  is 
likely  that  a  wharf  smaller  than  that  desired  might  answer  all 
purposes;  but  the  very  nature  and  magnitude  of  the  enter- 
prise precludes  this  possibility.  Not  mining  machinery  of 
every  kind  is  kept  in  stock.  Much  of  it  has  to  be  made  to 
order,  of  particular  dimensions,  and  after  special  patterns.  It 
requires  time  in  the  making.  It  is  not  all  made  by  the  same 
concerns.  It  will  not  all  be  delivered  at  the  same  time,  nor  in 
the  same  vessels.  It  is  not  at  all  unthinkable  that  that  which  is 
needed  at  a  later  date  may  be  delivered  at  an  earlier  date. 
In  such  cases  a  vast  amount  of  shifting  must  be  done.  That 
which  is  delivered  before  needed  must  be  moved  to  give  place 
to  later  shipments.  It  is  reasonable  to  suppose  that  large 
vessels,  each  freighted  with  particular  kinds  of  material,  may 
have  to  be  accommodated  at  the  wharf  at  one  and  the 
same  time.  Lines  will  have  to  be  run  at  angles  and  for  con- 
siderable distances  to  hold  these  vessels.  The  court  has  no 
reason  to  question  the  good  faith  of  the  enterprise,  nor  to 
doubt  Mr.  Bradley's  statement  that  all  this  space  will  be  need- 
ed, and  that  the  company  purposes  to  proceed  immediately. 
The  witness  furnished  no  figures  or  estimates,  and  contented 
himself  with  the  general  statement ;  but  this  was  sufficient  on 
direct  examination,  and  he  was  not  cross-examined  on  that 
point.  The  court  concludes  that  the  figures  and  estimates 
could  have  been  given  and  would  have  borne  him  out.  It  all 
seems  reasonable,  and  there  is  no  evidence  to  the  contrary. 

It  may  be  true  that  the  plaintiflf  has  other  water  frontage 
further  down  the  channel  where  it  might  make  a  wharf.  The 
court  expresses  no  opinion  on  that  point,  for  the  question  is 
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not  whether  or  not  some  other  place  might  be  put  up  with, 
but  whether  or  not  the  place  which  is  desired  is  reasonable 
and  proper.  It  surely  is  not  unreasonable  to  desire  that  the 
landing  place  of  the  materials  shall  be  as  near  to  the  place  of 
proposed  use  as  it  is  practicable  to  have  it. 

It  is  found,  therefore,  that  the  proposed  use  of  the  right  of 
access  is  necessary  and  reasonable. 

The  plaintiff's  right  of  access  not  being  limited  to  the  right 
of  mere  physical  passage  over  the  tideland,  but  embracing  also 
the  right  to  use  the  foreshore  in  such  way  "as  may  be  needed 
for  the  complete  and  innocent  enjoyment  of  that  right,"  it 
follows  that  he  is  entitled  to  an  injunction  against  any  inter- 
ference with  that  right. 

It  may  be  a  hardship  on  defendant  thus  to  be  confined  to 
the  1,000-foot  reservation  made  in  the  deed  to  plaintiff's 
grantors ;  but  I  cannot  see  how  that  is  to  be  avoided.  One 
man's  necessities  cannot  be  made  the  measure  of  another 
man's  rights.  When  Jorgenson  reserved  the  1,000- foot  strip, 
presumably  that  is  all  he  wanted.  The  sovereignty  grants  the 
upland,  and  thereby  burdens  the  tideland  with  the  easement; 
and  any  one  occupying  the  tideland  does  so  subject  to  the 
easement.  That  is  defendant's  situation  as  to  any  occupancy 
outside  of  the  1, 000-foot  reservation. 

The  findings  and  decree  will  be  for  the  plaintiff.  I  am 
not  so  sure,  however,  about  the  form  of  the  injunctive  part  of 
the  decree.  Until  these  obstructions' actually  interfere  with  the 
work  of  building,  plaintiff  has  no  right  to  injunction.  Let 
the  decree  be  so  framed  that,  in  case  there  is  built  a  wharf 
smaller  than  the  one  contemplated,  or  in  case  no  wharf  at  all 
be  constructed,  defendant  will  not  have  been  needlessly  de- 
prived of  the  advantage  which  his  occupancy  and  use  of  the 
tideland  has  obtained  for  it.  There  must  be  precedents  for 
such  form  of  injunction.  Counsel  might  examine  Crocker  v. 
Manhattan,  31  Misc.  Rep.  687,  66  N.  Y.  Supp.  84,  modified 
in  61  App.  Div.  226,  70  N.  Y.  Supp.  492 ;  McCann  v.  Chasm 
Power  Co.,  151  App.  Div.  304,  136  N.  Y.  Supp.  383;  Loukes 
v.  Payne,  140  App.  Div.  776,  125  N.  Y.  Supp.  850. 
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SMITH  y.  WHEHLER  et  aL 

(Fourth  Division.     Fairbanks.     May  10,  1915.) 
No.  1887. 

1.  Mines  and  MiNEBAiiS  ^=»41 — Adverse  Suit— Patents. 

Pending  a  suit  in  ejectment  for  mining  ground  the  defend- 
ants gave  proper  notice  tlirougb  the  United  States  General  Land 
Office  and  applied  for  a  patent  to  the  claim.  The  first  publica- 
tion of  the  notice  was  on  February  24,  1913.  Act  Cong.  June  7, 
1910,  c.  265,  36  Stot  459  (U.  S.  Comp.  St  1916,  {  5053),  provided 
that  an  adverse  claim  "may  be  filed  at  any  time  during  the  six- 
ty-day period  of  publication  or  within  eight  months  thereafter." 
The  adverse  claim  was  not  filed  until  December  26,  1913.  Held, 
it  was  not  filed  within  the  time  required  by  the  statute  to  sus- 
pend the  action  of  the  laud  ofiice,  and  the  court  lost  Jurisdiction 
when  the  time  for  adverse  expired.  Judgment  for  the  defend- 
ants. 

2.  Mines  and  Minebals  ^=3>41 — Complaint  in  Advebse  Suit. 

A  complaint  in  an  adverse  suit  regarding  a  mining  claim  in 
Alaska  must  allege  the  pendency  of  the  patent  proceedings  by 
the  defendant  and  the  filing  of  the  adverse  by  the  plaintiff. 
Such  allegations  are  necessary,  that  the  court  may  determine 
whether  or  not  it  has  Jurisdiction  of  the  cause. 

tf.  Mines  and  Minerals  ^=^41 — ^Aovebse  Suit— Pleading. 

The  mere  pendency  of  an  action  of  ejectment  at  the  time  pat- 
ent application  is  made  is  not  sufficient  to  suspend  the  proceed- 
ings. An  adverse  must  be  filed  in  the  land  office  before  institut- 
ing the  action,  and  the  filing  of  an  adverse  is  essential  to  the 
sufficiency  of  the  complaint.  Tbe  allegation  of  an  adverse  claim, 
however,  may  be  made  in  a  supplementary  complaint. 

4.  Mines  and  Minerals  ^=»43 — Patent  Proceedings. 

The  title  conveyed  by  a  patent  to  a  mining  claim  relates 
back  to  the  inception  of  the  right  by  location,  and  gold  dust  ex- 
tracted during  the  time  becomes  the  property  of  one  who  located 
and  has  held  continuous  possession  to  patent. 

This  is  an  action  in  ejectment.  The  facts  as  set  forth  in 
the  pleadings  are  briefly  as  follows: 

On  the  8th  of  March,  1913,  the  plaintiff  herein  filed  his 
complaint  in  this  action  with  the  clerk  of  the  court.  It  is 
alleged  therein  that  plaintiff  ever  since  the  24th  day  of  Octo- 
ber, 1911,  has  been  and  now  is  the  owner  in  fee,  as  to  all 

^=9See  same  topic  A  KBT-NUMBER  in  all  Key-Numbered  Digefita  A  Indexes 
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the  world  except  the  United  States  of  America,  and  ever  since 
said  time  has  been  and  now  is  entitled  to  the  possession  of  that 
certain  tract  of  placer  mining  ground  situate  in  the  Fairbanks 
precinct,  territory  of  Alaska,  and  known  and  described  as  the 
Flatiron  Fraction  on  the  left  limit  of  Ester  creek ;  that  on  or 
about  the  18th  day  of  June,  1912,  the  defendants  herein 
wrongfully,  unlawfully,  and  forcibly  entered  upon  said  prem- 
ises, against  the  rights  of  this  plaintiff,  took  possession  of  the 
same  and  the  whole  thereof,  wrongfully  and  unlawfully  with- 
held from  plaintiff  possession  of  said  premises  and  the  whole 
thereof,  and  still  continue  so  to  do,  to  plaintiff's  damage  in 
the  sum  of  $5,000.  Motion  for  injunction,  supported  by  affi- 
davits, and  order  to  show  cause,  follow,  together  with  in- 
junction. On  the  24th  day  of  March,  1913,  defendants  Wheel- 
er, Beegler,  and  Franklin,  demurred  to  plaintiff's  complaint, 
assigning,  among  other  reasons,  the  following :      ' 

^'Because  the  court  has  no  Jurisdiction  of  the  subject-matter  of 
the  action;  the  United  States  land  office  at  Faira)anks  having  as- 
sumed Jurisdiction  of  the  issues  involved  therein  prior  to  the  com- 
mencement thereof." 

On  the  27th  of  March,  1913,  further  injunctive  relief  was 
granted.  Within  the  time  provided  by  statute  defendants 
Wheeler,  Beegler,  and  Franklin  filed  their  separate  answer 
and  separate  amended  answer,  denying  plaintiff's  ownership 
of  said  premises,  except  a  small  strip  containing  about  one 
or  two  acres  at  the  southerly  end  of  said  Flatiron  Fraction, 
and  affirmatively  allege  that  on  or  about  June  6,  1908,  defend- 
ants Wheeler,  Wagner,  Beegler,  and  one  Wichman,  under  and 
by  virtue  of  the  laws  of  the  United  States  and  the  territory 
of  Alaska,  marked  the  boundaries  of  the  Happy  Home  Asso- 
ciation placer  claim,  completed  their  location  during  the  month 
of  September,  1908,  and  ever  since  said  date  have  continu- 
ed to  be  the  owners  and  in  the  actual  possession  of  said 
claim,  modified  only  by  a  recital  of  the  sale  of  the  interest 
owned  by  Wichman  to  defendant  Wheeler,  and  lease  of  said 
premises  to  defendants  Kinney,  Franklin,  and  one  E.  J. 
Homer,  who  subsequently  assigned  his  interest  in  said 
lease  to  defendants  Kinney  and  Franklin;  that  said  Happy 
Home  Association  placer  claim  includes  within  its  exterior 
boundaries  all  of  the  ground  described  by  the  plaintiff  in  his 
complaint,  and  called  by  him  the  Flatiron  Fraction,  except  a 
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small  strip  at  the  southerly  end  thereof,  containing  from  one  to 
two  acres;  that  at  all  times  hereinbefore  mentioned  defend- 
ants Wheeler,  Wagner,  Beegler,  and  the  said  Wichman,  and 
their  lessees,  have  been  in  the  actual,  open,  and  exclusive 
possession  of  said  Happy  Home  Association  placer  claim,  con- 
ducting extensive  mining  c^rations  thereon. 

By  his  reply,  filed  May  7,  1913,  plaintiff  generally  denies 
the  affirmative  matter  contained  in  defendants'  answer. 

Thereafter  various  proceedings  were  had  in  the  matter  of 
injunctive  relief.  The  files  show  the  separate  answer  and 
amended  separate  answer  of  defendant  Kinney,  and  reply 
thereto.  On  January  17,  1914,  defendants  Wheeler,  Heeler, 
Kinney,  and  Franklin  filed  their  supplemental  answer,  and  on 
February  19,  1914,  their  amended  supplemental  answer,  in 
which  it  is  alleged  that  Beegler,  by  conveyance  from  Wheeler 
and  Wagner,  holds  legal  title  to  said  premises  for  convenience 
in  patent  proceedings;  that  prior  to  the  commencement  of 
this  action  the  said  Beegler — 

"commenced  patent  proceedings  before  the  Land  Department  of  the 
United  States  by  causing  to  be  made  a  survey  and  plat  *No.  801'  of 
and  to  the  said  Happy  Home  Association  claim  and  procuring  the 
approval  thereof  by  the  surveyor  general  of  the  territory  of  Alaska, 
and  by  filing  his  application  for  leave  to  purchase  the  said  Happy 
Home  Association  and  for  a  patent,  which  said  plat,  survey,  approv- 
al, and  application  to  purchase  and  for  patent  were  filed  in  the 
ITnited  States  land  oflice  at  Fairbanks  on  the  21st  day  of  February, 
1913,  which  said  land  office  had  and  has  exclusive  Jurisdiction  of 
said  patent  proceedings,  including  the  title  and  right  of  possession 
of  said  Association  claim;  that  thereafter  a  notice  of  such  applica- 
tion to  purchase  and  for  patent,  pursuant  to  the  regulations  of  the 
Land  Department  was  duly  published  in  the  Weekly  Times,  a  news- 
paper published  at  Fairbanks,  Alaska,  and  of  jjeneral  circulation  in 
the  said  city  and  vicinity,  the  first  publication  thereof  occurring  in 
the  said  paper  on  February  24,  1913;  that  thereafter  such  proceed- 
ings were  had  in  the  said  United  States  land  office  that  on  the  26th 
day  of  December,  1913,  the  said  Michael  Beegler  made  final  proof  of 
his  right  to  purchase  and  to  a  patent  for  the  said  Happy  Home  As- 
sociation and  was  permitted  by  the  land  officers  at  Fairbanks  to  do 
so,  and  then  and  there  paid  to  the  United  States  the  full  purchase 
price  thereof  and  received  from  the  said  land  officers  a  receipt  for 
such  money  so  paid,  and  in  addition  a  certificate  of  final  entry  of  the 
said  Association ;  that  during  the  pendency  of  the  said  patent  pro- 
ceedings in  the  irnlted  States  land  office  at  Fairbanks,  Alaska,  to 
wit,  from  and  including  February  24,  1913,  up  to  and  including  De- 
cember 25,  1913  (the  said  plaintiff  being  a  party  thereto),  no  adverse 
claim  to  the  application  of  the  said  Michael  Beegler  to  purchase  and 
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for  patent  to  the  said  Happy  Home  Association  was  at  any  time  filed 
by  tbe  plaintiff,  George  Smith,  in  the  said  United  States  land  office." 

In  plaintiff's  reply  to  the  foregoing  amended  supplemental 
answer,  it  is  stated  in  paragraph  II : 

''That  plaintiff  admits  that  the  defendant  Michael  Beegler  did, 
prior  to  the  commencement  of  this  action,  cause  to  be  made  survey 
No.  801,  of  said  Happy  Home  Association  claim  and  filed  in  the 
United  States  land  office  at  Flairbanks,  Alaska,  on  or  about  the  21fit 
day  of  February,  1913,  his  alleged  application  for  a  patent  to  said 
alleged  Happy  Home  Association  claim,  and  admits  that  the  first 
alleged  publication  for  patent  was  made  in  the  Weekly  Times  at  ' 
Fairbanks,  Alaska,  on  February  24,  1913." 

And  for  a  further  reply  plaintiff  alleges  in  paragraph  III 
that: 

"On  or  about  the  21st  day  of  February,  1913,  the  defendant  Mi- 
chael Beegler,  acting  for  himself  and  as  trustee  for  his  codefendants 
G.  Wheeler  and  M.  Wagner,  and  as  trustee  for  defendants  J.  C.  Kin- 
ney and  C.  W.  Franklin,  lessees  of  that  portion  of  the  Happy  Home 
Association  claim  in  controversy  herein,  filed  his  application  for 
patent  in  the  United  States  land  office  at  Fairbanks,  Alaska,  for 
said  Happy  Home  Association  claim  and  caused  notice  of  such  appli- 
cation for  patent  to  be  published  in  the  Weekly  Times,  a  newspaper 
published  at  Fairbanks,  Alaska,  and  of  general  circulation  in  said 
city  and  vicinity,  and  that  the  first  publication  of  said  notice  was 
made  on  the  24th  day  of  February,  1913. 

"IV.  That  before  the  expiration  of  eight  months  following  the 
sixty-day  period  of  publication,  from  and  after  said  24th  day  of  Feb- 
ruary, 1913,  and,  to  wit,  on  the  26th  day  of  December,  1913  (Decem- 
ber 25,  1913,  being  Christmas  Day  and  a  legal  holiday),  plaintiff  filed 
in  the  land  office  of  the  United  States  at  Fairbanks,  Alaska,  his  ad- 
verse claim  against  the  entry  for  patent  of  the  said  Michael  Beegler 
for  all  that  portion  of  the  alleged  Happy  Home  Association  claim  in 
conflict  with  plaintiff's  said  claim,  said  Flatiron  Fraction,  said 
ground  in  conflict  being  all  of  the  said  Flatiron  EYaction,  saving 
and  excepting  a  small  portion  thereof,  to  wit,  a  strip  containing  about 
one  acre  of  ground  along  the  southerly  end  line  of  said  Flatiron 
Fraction.    ♦    ♦    ♦ 

"VI.  That  on  the  27th  day  of  December,  1913,  said  adverse  of  this 
plaintiff  above  described  was  by  the  action  of  the  honorable  register 
and  receiver  of  said  United  States  land  office  at  Flairbanks,  Alaska, 
rejected,  and  thirty  days  from  notice  thereof  was  then  and  there 
allowed  to  plaintiff  by  said  land  office  within  which  to  appeal  from 
said  order  of  rejection  of  said  adverse,  to  the  honorable  Commis- 
sioner of  the  General  Land  Office  at  Washington,  D.  C.  That 
said  notice  of  said  rejection  was  received  by  plaintiff  on  the  5th 
day   of  January  1914.     That  within  thirty  days  from  and  after 
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said  notice,  and,  to  wit,  on  the  26th  day  of  January,  1914,  plaintiff 
duly  filed  In  said  United  States  land  office  his  notice  of  appeal,  from 
said  action  rejecting  plalntifTs  said  adverse,  to  the  said  Ck)mmlssion- 
er  of  the  General  Land  Office,  and  at  said  time  and  place,  and  W-th 
said  notice  of  appeal,  filed  plalntlfiTs  specification  and  assignment  of 
errors,  and  thereby  perfected  said  appeal.  That  said  appeal  Is  now 
pending  and  undetermined  before  said  Commissioner  of  the  General 
Land  Office." 

On  March  5,  1914,  M.  Wagner  by  his  separate  answer  set 
forth  substantially  the  same  matters  and  things  theretofore 
set  forth  by  his  codefendants. 
The  following  motions  are  before  the  court: 
vl)  Defendants  Wheeler,  Wagner,  Kinney,  and  Franklin 
move  to  strike  out  plaintiff's  reply  to  amended  supplemental 
answer.    (The  same  was  dismissed  at  the  hearing.) 

(2)  Plaintiff's  motion  to  strike  from  answer  of  M.  Wagner. 

(3)  Defendants'  motion  for  judgment  on  the  pleadings  in 
favor  of  the  defendants. 

(4)  Defendants'  motion  for  a  judgment  dismissing  the  ac- 
tion with  prejudice  on  the  ground  that  the  court  is  without 
jurisdiction  of  the  subject-matter  of  the  action. 

Morton  E.  Stevens,  of  Fairbanks,  for  plaintiff. 
Louis  K.  Pratt  and  Harry  E.  Pratt,  both  of  Fairbanks, 
for  defendants. 

BUNNELL,  District  Judge.  For  the  purpose  of  arriving 
at  a  determination  of  the  issues  presented  by  counsel,  the 
court  deems  it  unnecessary  to  assign  reasons  for  overruling 
and  denying  motions  2  and  3. 

The  complaint  herein  was  filed  on  the  8th  day  of  March, 
1913.  Defendants'  amended  supplemental  answer  alleges  the 
filing  by  M.  Beegler,  one  of  the  defendants  herein,  of  applica- 
tion for  leave  to  purchase  the  Happy  Home  Association 
placer  claim  and  for  a  patent,  together  with  approved  survey 
and  plat,  in  the  United  States  land  office  at  Fairbanks,  Alaska, 
on  the  21st  day  of  February,  1913,  and  that  thereafter  a  no- 
tice of  such  application  to  purchase  and  for  patent,  pursuant 
to  the  regulations  of  the  Land  Department,  was  duly  pub- 
lished in  the  Weekly  Times,  a  newspaper  published  at  Fair- 
banks, Alaska,  and  of  general  circulation  in  the  said  city  and 
vicinity,  the  first  publication  thereof  occurring  in  the  said 
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paper  on  February  24,  1913,  also  final  proof  of  right  to  pur- 
chase and  to  a  patent,  payment  of  the  full  purchase  price,  and 
the  receipt  of  a  certificate  of  final  entry  of  said  Happy  Home 
Association  placer  claim,  and  further  alleges  that*  the  plaintiff 
has  never  filed  as  required  by  law  any  adverse  claim  in  the 
said  United  States  land  office  to  said  apphcation  to  purchase 
and  for  a  patent. 

Plaintiff  in  his  reply  admits  the  foregoing  allegations  of 
defendants,  except  that  on  the  26th  day  of  December  plain- 
tiff did  file  in  the  United  States  land  office  at  Fairbanks, 
Alaska,  his  adverse  claim  against  the  entry  for  patent  of  said 
Beegler  for  said  Happy  Home  Association  placer  mining 
claim. 

Chapter  265,  page  459,  of  the  United  States  Statutes  at 
Large,  vol.  36,  part  1  (U.  S.  Comp.  St.  1916,  §  5053),  is  as 
follows : 

''An  act  extending  the  time  in  which,  to  file  adverse  claims  and  in- 
stitute adverse  suits  against  mineral  entries  in  the  district  of 
Alaska. 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

"That  in  the  district  of  Alaska  adverse  claims  authorized  and  pro- 
vided for  in  section  twenty-three  hundred  and  twenty-five  and  twen- 
ty-three hundred  and  twenty-six,  United  States  Revised  Statutes, 
may  be  filed  at  any  time  during  the  sixty-day  period  of  publication 
or  within  eight  months  thereafter,  and  the  adverse  suits  authorized 
and  provided  for  in  section  twenty-three  hundred  and  twenty-six, 
United  States  Revised  Statutes,  may  be  instituted  at  any  time  within 
sixty  days  after  the  filing  of  said  claims  in  the  local  land  office." 

Section  2326,  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1916,  §  4623),  provides  in  part  as  follows: 

"Where  an  adverse  claim  is  filed  during  the  period  of  publication, 
it  shall  be  upon  oath  of  the  person  or  i)ersons  making  the  same,  and 
shall  show  the  nature,  boundaries,  and  extent  of  such  adverse  claim, 
and  all  proceedings,  except  the  publication  of  notice  and  making  and 
filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  controversy 
shall  have  been  settled  or  decided  by  a  court  of  competent  Jurisdic- 
tion, or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  ad- 
verse claimant,  within  thirty  days  after  filing  his  claim,  to  commence 
proceedings  in  a  court  of  competent  Jurisdiction,  to  determine  the 
question  of  the  right  of  possession,  and  prosecute  the  same  with  rea- 
sonable dUigence  to  final  judgment;  and  a  failure  so  to  do  shall  be 
a  waiver  of  his  adverse  claim/' 
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The  regulations  of  the  Land  Department  require  that  the 
adverse  notice  must  set  forth  (page  1788,  vol.  3,  Lindley  on 
Mines) : 

"The  nature  and  extent  of  the  interference  or  conflict;  whether 
the  adverse  party  claims  as  a  purchaser  for  valuable  consideration 
or  as  a  locator;  if  the  former,  a  certified  copy  of  the  original  loca- 
tion, the  original  conveyance,  a  duly  certified  copy  thereof  or  an  ab- 
stract of  title  from  the  office  of  the  proper  recorder  should  be  fur- 
nished ;  or  if  the  transaction  was  a  merely  verbal  one,  he  will  nar- 
rate the  circumstances  attending  the  purchase,  the  date  thereof,  and 
the  amount  paid,  which  facts  should  be  supported  by  the  affidavit  of 
one  or  more  witnesses,  if  any  were  present  at  the  time,  and  if  he 
claims  as  a  locator  he  must  file  a  duly  certified  copy  of  the  location 
from  the  office  of  the  proper  recorder." 

Commenting  on  the  sufficiency  of  the  adverse  claims,  see 
page  1794;  also  page  1796. 

Such,  then,  is  the  nature  of  an  adverse  claim  in  patent 
proceedings.  It  must  be  filed  in  the  United  States  land  office 
having  jurisdiction  of  the  proceedings  within  the  time  re- 
quired by  statute,  and,  having  been  filed,  it  is  incumbent  upon 
the  adverse  claimant  to  institute  the  proper  suit  within  the 
time  allowed  by  statute  in  the  court  of  competent  jurisdiction. 
Upon  the  filing  of  the  adverse  claim,  the  powers  of  the  Land 
Department  are  suspended,  except  the  publication  of  notice 
and  making  and  filing  the  affidavit  thereof,  until  such  time  as 
the  adverse  claim  is  waived  or  the  courts  have  determined  the 
merits  of  the  adverse  claim. 

Coming  now  to  the  matter  of  suit  in  a  court  of  competent 
jurisdiction  to  determine  the  merits  of  the  adverse  claim,  it 
is  necessary  that  the  complaint,  in  order  to  state  a  cause  of 
action  must  allege  the  pendency  of  the  patent  proceedings  by 
the  defendant,  and  further  allege  the  filing  of  an  adverse 
thereto  by  the  plaintiff.  Such  allegations  are  necessary  in  or- 
der that  the  court  may  determine  whether  or  not  it  has  juris- 
diction of  the  cause.  Lindley  on  Mines  (3d  Ed.)  §§  713,  755, 
and  756,  also  page  2404;  Mattingly  v.  Lewishon,  8  Mont. 
259,  19  Pac.  310;  Mont  Blanc  Con.  Gravel  Mining  Co.  v. 
Debour,  61  Cal.  264;  Marshall  Silver  Mining  Co.  v.  Kirtley, 
12  Colo.  410,  21  Pac.  492;  Mars  v.  Fino  Mining,  7  S.  D. 
605,  65  N.  W.  19;  Upton  v.  Santa  Rita  Mining  Co.,  14  N. 
M.  96,  89  Pac.  275 ;  Warnekros  Bros.  v.  Cowan,  13  Ariz.  42, 
108  Pac.  238;   Allen  v.  Myers  et  al.,  1  Alaska,  114;   Cronin 


Digitized  by  VjOOQ  IC 


SMITH  T.  WHEELEB  289 

V.  Bear  Creek  Mining  Co.,  32  Pac.  204;^  Lily  Mining  Co.  v. 
Kellogg,  27  Utah,  111,  74  Pac.  518;  Rose  v.  Richmond  Min- 
ing Co.,  17  Nev.  25,  27  Pac.  1105;  Wolverton  v.  Nichols, 
119  U.  S.  485,  7  Sup.  Ct.  289,  30  L.  Ed.  474;  Perego  v. 
Dodge,  163  U.  S.  160,  16  Sup.  Ct.  971,  41  L.  Ed.  113. 

No  merit  is  found  in  the  contention  that  this  action  by 
virtue  of  the  respective  pleadings  can  be  considered  in  the 
light  of  an  action  to  determine  the  rights  of  the  parties  hereto 
under  the  provisions  of  sections  2325  and  2326,  United  States 
Revised  Statutes,  as  amended  by  Act  June  7,  1910,  36  Stat- 
utes at  Large,  459.  Such  an  action,  in  order  to  entitle  the 
plaintiff  to  the  relief  sought,  must  comply  strictly  with  the 
provisions  of  the  statute.  An  adverse  must  be  filed  in  the 
Land  Office  before  instituting  the  action,  and  it  is  held  that  an 
allegation  of  the  filing  of  an  adverse  is  essential  to  the  suffi- 
ciency of  the  complaint.  This  action  was  not  instituted  until 
after  proceedings  by  the  defendant  herein,  Beegler,  had  been 
initiated  in  the  land  office. 

In  section  755,  third  edition  of  Lindley  on  Mines,  it  is 
stated : 

"That  when  an  application  is  made  for  patent  by  one  of  the  con- 
tending parties  during  the  pendency  of  an  action  previously  com- 
menced which  involved  the  right  of  possession  of  the  property,  the 
adverse  claimant  may  file  his  adverse  claim  in  the  land  office,  and 
thereupon,  by  supplemental  pleadings  in  the  pending  action,  convert 
it  into  an  action  under  section  2326  of  the  Revised  Statutes,  and  no 
new  suit  need  be  brought,  and  in  such  case  the  plaintiff  cannot  dis- 
miss so  as  to  leave  the  adverse  without  a  suit  supporting  it." 

It  cannot  be  held  that  this  suit  is  within  the  rule.  Jones  v. 
Pacific  Dredging  Co.,  9  Idaho,  186,  72  Pac.  956;  Axiom  Min- 
ing Co.  V.  Little,  6  S.  D.  438,  61  N.  W.  44L 

For  authorities  determining  the  sufficiency  of  such  supple- 
mental pleadings  as  would  be  required  if  this  were  a  case  com- 
ing within  the  provisions  of  section  755  above  referred  to, 
see  Enc.  Pleadings  and  Practice,  vol.  21,  pp.  18,  19;  Mitchell 
V.  Taylor,  27  Or.  377,  41  Pac.  119;  Hill  v.  Den,  121  Cal. 
42,  53  Pac.  642;  Wittenbrok  v.  Bellmer,  57  Cal.  12;  Bush  v. 
Pioneer  Mining  Co.,  179  Fed.  78,  102  C.  C.  A.  372. 

Plaintiff  alleges  in  his   reply  that  his  adverse  claim  was 

1  Reported  in  full  in  the  Pacific  Reporter;  reported  as  a  memoran- 
dum decision  without  opinion  in  3  Idaho,  614. 
5A.R,— 19 
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filed  in  the  land  office  on  the  26th  day  of  December,  1913, 
but  admits  that  the  eight  months  period  following  the  sixty 
days  period  of  publication  expired  on  December  25,  1913,  a 
legal  holiday.  The  first  publication  was  on  February  24, 
1913.  The  filing  came  too  late,  and  was  so  determined  by  the 
register  and  receiver  of  the  land  office,  which  decision,  upon 
appeal  to  the  Commissioner  of  the  General  Land  Office,  was 
affirmed. 

It  is  stated  in  Lindley  on  Mines  (3d  Ed.)  §  738,  as  follows : 

"In  Alaska  an  adverse  claim  may  be  filed  during  tbe  period  of 
publication  or  within  eight  months  thereafter.  Notices  of  mineral 
applications  which  are  required  to  be  posted  and  published  contain 
in  themselves  no  words  of  citation,  and  do  not  purport  by  their  own 
terms  to  fix  the  time  for  adverse  action.  FoUowing  the  language  of 
the  statute,  such  a  publication  is  simply  a  notice  that  such  applica- 
tion has  been  made,  and  the  statute  constitutes  the  citation  and  fixes 
the  time  for  adverse  action. 

"As  we  have  heretofore  noted,  when  a  publication  is  ordered  in  a 
weekly  newspaper,  nine  consecutive  insertions  are  necessary,  the  first 
day  of  insertion  being  excluded  in  estimating  the  sixty  days.  The 
adverse  claim,  however,  must  be  filed  within  the  60  days.  Such  a 
claim  filed  on  the  sixty-second  day  has  been  held  to  be  too  late. 

"The  department  at  one  time  held  that  a  filing  on  or  before  the 
sixty-third  day  was  within  the  time.  This  requirement  as  to  time 
is  mandatory  and  jurisdictionaL  It  is  a  short  statute  of  limitations, 
and  there  is  no  authority,  either  Judicial  or  executive,  to  extend  or 
abridge  the  period;  nor  is  it  subject  to  extension  by  act  of  the  par- 
ties. It  is  wholly  beyond  their  control.  The  fact  that  the  publica- 
tion of  the  notice  is  prolonged  beyond  the  period  prescribed  by  the 
statute  will  not  extend  the  time  to  file  the  adverse  claim.  In  com- 
puting the  sixty-day  period,  the  date  of  the  first  publication  is  ex- 
cluded. 

"At  one  time  it  was  held  that  if  the  sixtieth  day  falls  upon  Sun- 
day, or  upon  a  day  set  apart  by  the  laws  of  the  state  as  a  legal  holi- 
day, the  adverse  claimant  would  have  all  the  next  business  day  with- 
in which  to  file  his  claim.  This  ruling  has  been  abrogated,  however, 
and  the  cases  upon  which  it  rests  have  been  expressly  overruled,  so 
that,  when  the  last  day  for  filing  an  adverse  claim  falls  on  Sunday 
or  a  holiday,  it  is  too  late  to  file  it  the  day  following.*'  Holman  v. 
Central  Montana  Mines  Co.,  34  Land  Dec.  568;  McCormack  v.  Night 
Hawk  &  Nightingale  Gold  Mining  Co.,  29  Land  Dec.  374;  Gross  v. 
Hughes  et  al.,  29  Land  Dec.  467 ;  Bumside  et  al.  v.  O'Connor  et  al., 
30  Land  Dec.  67-70;  Selma  Oil  Claim,  33  Land  Dec.  187;  Deniss  et 
al.  V.  Sinnott,  35  Land.  Dec.  304;  Undley  on  Mines  (3d  Ed.)  §  756; 
Meyer  v.  Hot  Springs  Imp.  Co.,  169  Fed.  628,  95  C.  C.  A.  156 ;  Shefer 
V.  Magone  (C.  C.)  47  Fed.  872;  Hermann  et  aL  v.  United  States  (C. 
C.)  66  Fed.  721 ;  Johnson  et  al.  y.  Meyers  et  al.,  54  Fed.  417,  4  C.  C. 
A.  399. 
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No  reason  can  be  found  for  failing  to  observe  the  provisions 
of  sections  2325  and  2326  of  the  Revised  Statutes  of  the 
United  States  generally  and  specifically  as  applied  to  Alaska 
under  amendment  by  act  of  Congress  of  June  7,  1910,  36 
Statutes  at  Large  459.  The  land  office  acquired  jurisdiction 
of  the  Happy  Home  Association  placer  mining  claim  by  virtue 
of  the  filing  therein  by  Beegler  on  the  21st  day  of  February 
1913.  The  plaintiflf  failed  to  avail  himself  of  the  provisions 
of  the  statute  to  temporarily  suspend  the  jurisdiction  of  the 
land  office  and  vest  the  same  in  a  court  of  competent  jurisdic- 
tion to  determine  the  respective  rights  of  the  parties  litigant. 
When  patent  proceedings  were  instituted,  the  Land  Depart- 
ment became  the  main  forum,  to  be  aided  in  certain  issues,  if 
the  adverse  claimant  appeal,  by  an  auxiliary  forum.  Both 
forums  were  limited  specifically  by  the  plain  provisions  of 
statute. 

Under  certain  conditions  a  suit  can  be  maintained  in  the 
District  Court  where  patent  proceedings  are  pending  in  the 
Land  Department  without  filing  an  adverse. 

As  stated  in  Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup. 
Ct.  192,  37  L.  Ed.  1189,  the  provisions  of  Revised  Statutes, 
§§  2325  and  2326,  for  filing  adverse  claims  before  the  regis- 
ter, does  not  apply  when  there  is  no  dispute  as  to  location  or 
boundaries,  and  the  controversy  only  arises  upon  the  claim  of 
one  party  to  have  acquired  t'he  interest  of  the  other  by  legal 
proceedings.  This  action  obviously  does  not  fall  within  such 
conditions. 

It  appears  from  the  pleadings  herein  that  previous  applica- 
tions for  a  dismissal  of  this  action  have  been  denied,  and  that 
the  court  has  from  time  to  time  granted  injunctive  relief,  re- 
sulting in  the  depositing  in  the  registry  of  this  court  by  the 
defendants  herein  gold  dust  of  the  value  of  about  $14,000. 
Upon  the  hearing  of  the  motions  herein  counsel  for  defend- 
ants stated  to  the  court  that  a  copy  of  the  decision  of  the 
Commissioner  of  the  General  Land  Office,  sustaining  the  de- 
cision of  the  register  and  receiver  of  the  land  office  at  Fair- 
banks, on  the  appeal  taken  by  plaintiff  for  the  rejection  of 
plaintiff's  alleged  adverse  filed  December  26,  1913,  had  been 
received;  also  copy  of  decision  of  the  Secretary  of  the  Inte- 
rior affirming  the  decision  of  the  Commissioner  of  the  General 
Land  Office;    that  the  defendant  Beegler  had  received  final 
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certificate ;  and  counsel  has  stated  that  patent  for  said  Happy 
Home  Association  placer  mining  claim  from  the  United  States 
has  been  received  by  the  said  Beegler. 

It  is  stated  in  Lindley  on  Mines  (3d  Ed.)  §  783,  that  it  is 
accepted  as  a  well-established  rule  of  law  that  the  title  con- 
veyed by  a  mining  patent  relates  back  to  the  inception  of  the 
right ;  that  is,  to  the  location  upon  which  the  patent  proceed- 
ings are  based.  This  principle  is  observed  in  the  following 
cases :  Las  Vegas  &  T.  R.  Co.  v.  Summerfield,  35  Nev.  229, 
129  Pac.  303;  Reed  v.  Munn,  148  Fed.  737,  80  C.  C.  A.  215; 
Heydenfeldt  v.  Daney  C.  &  S.  M.  Co.,  93  U.  S.  634,  23  L. 
Ed.  995;  St.  Louis  Smelting  Co.  v.  Kemp,  104  U.  S.  636, 
26  L.  Ed.  875;  Deffebach  v.  Hawke,  115  U.  S.  392,  6  Sup. 
Ct.  95,  29  L.  Ed.  423;  Deno  v.  Griffin,  20  Nev.  249,  20  Pac. 
308;  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont.  378,  5  Pac. 
570;  Talbott  v.  King,  6  Mont.  76,  9  Pac.  434;  Kahn  v.  Old 
Telegraph  Min.  Co.,  2  Utah,  174'. 

It  therefore  appears  that  the  gold  dust  deposited  in  the  reg- 
istry of  the  court  by  the  defendants,  as  directed  in  the  re- 
spective orders  granting  injunctive  relief,  should  be  returned. 
As  a  condition  precedent  to  the  delivery  of  the  gold  dust  to  the 
defendants,  they  will  be  required  to  file  in  this  court  certified 
copies  of  the  above-mentioned  deci^n  of  the  Secretary  of  the 
Interior  and  patent. 

This  action  may  be  dismissed,  on  the  ground  that  the 
court  is  without  jurisdiction  of  the  subject-matter  of  the  ac- 
tion. Judgment  of  dismissal,  in  accordance  with  the  views 
herein  expressed,  may  be  submitted. 
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In  re  GILMORa 

(First  Division.    Juneau.    May  15,  1915.) 

No.  11,  Bankruptcy. 

L  Baitkbuptct  ^=»54— Insolvency. 

At  the  time  the  petition  of  creditors  was  filed  to  declare  the 
debtor  a  bankrupt,  his  assets  amounted  to  $9,000,  and  his  debts 
to  but  $8,679.  Held,  since  his  assets  exceeded  his  liabilities,  the 
court  finds  that  the  solvency  of  the  defendant  has  been  proved, 
and  the  petition  to  adjudge  him  a  bankrupt  is  dismissed. 

2.  Bankruptcy  ^=s>54—ExEicpnoNB— Homesteads. 

In  marshaling  the  assets  and  liabilities  of  an  alleged  bank- 
rupt's estate,  to  determine  whether  he  is  solvent  or  insolvent, 
there  shall  be  no  allowance  or  deduction  made  from  the  assets 
on  account  of  a  homestead  or  other  exemption,  since  the  whole 
estate  must  be  considered  upon  the  theory  that  the  defendant 
has  suflicient  property  with  which  he  may  pay  his  debts,  if  he 
chooses  to  do  so. 

In  this  matter  a  petition  was  filed  by  certain  creditors  seek- 
ing to  have  one  P.  F.  Gilmore  adjudged  a  bankrupt.  The  pe- 
tition was  filed  on  November  27,  1914,  and  it  alleges,  in  sub- 
stance, that  on  July  28,  1914,  the  said  P.  F.  Gihnore  trans- 
ferred, conveyed,  and  concealed  his  property  with  the  intent 
to  hinder,  delay,  and  defraud  his  creditors.  The  petitioning 
creditors  appeared  by  their  attorneys  Messrs.  Gunnison  & 
Robertson,  and  the  defendant  appeared  in  his  own  proper 
person.    Evidence  was  heard  in  behalf  of  both  parties. 

At  the  hearing  the  court  permitted  the  defendant  to  amend 
his  answer,  so  as  to  allege  that  on  the  day  the  petition  was 
filed  he  was  solvent. 

Gunnison  &  Robertson,  of  Juneau,  for  creditors. 
P.  F.  Gilmore,  in  pro.  per. 

JENNINGS,  District  Judge.  Subdivision  "b"  of  section  3, 
chapter  3,  of  the  Bankruptcy  Act  of  1898  (30  Stat  546  [U.  S. 
Comp.  St.  1916,  §  9587]),  provides: 

^=»See  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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"A  petition  may  be  filed  against  a  person  who  is  insolvent  and  who 
has  committed  an  act  of  bankruptcy  within  four  months  after  the 
commission  of  said  act/'  etc. 

''c.  It  shall  be  a  complete  defense  to  any  proceedings  in  bank- 
ruptcy instituted  under  the  first  subdivision  of  this  section  to  allege 
and  prove  that  the  party  proceeded  against  was  not  insolvent  as  de- 
fined in  this  act,  at  the  time  of  filing  the  petition  against  him,  and  if 
solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceed- 
ings shall  be  dismissed,  and  under  said  subdivision  1  the  burden  of 
proving  solvency  shall  be  on  the  alleged  bankrupt." 


"The  first  subdivision  of  this  section"  provides  that  it  is 
an  act  of  bankruptcy  for  a  debtor — 

(1)  to  convey,  transfer,  conceal  or  remove  any  part  of  hia  proper- 
ty with  intent  to  hinder,  delay  or  defraud  creditors. 

Thus  it  will  be  seen  that,  if  the  bankrupt  proves  that  he 
was  solvent  at  the  time  of  the  filing  of  the  petition,  the  pro- 
ceedings must  be  dismissed.  The  question,  therefore,  in  this 
case  is :  Was  the  alleged  bankrupt  insolvent  on  the  27th  day 
of  November,  1914? 

In  order  to  determine  this,  we  must  have  reference  to  the 
definition  of  insolvency  which  is  contained  in  section  1,  chap- 
ter 1,  subdivision  15  of  said  act,  where  the  language  is  as 
follows : 

"A  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property,  exclusive  of  any  proper- 
ty which  he  may  have  conveyed,  transferred,  concealed,  or  removed 
or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud,  hin- 
der, or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient 
in  amount  to  pay  his  debts."    U.  S.  CJomp.  St  1916,  f  9585. 


Let  us  balance,  therefore,  as  of  November  27,  1914  (the 
date  of  filing  the  petition  of  involuntary  bankruptcy  in  this 
case),  the  liabilities  of  the  alleged  bankrupt  against  his  then 
assets,  in  order  to  see  whether  or  not  he  was  then  insolvent. 

As  to  his  assets :  The  evidence  shows  that  on  that  date  Gil- 
more  owned,  exclusive  of  the  property  which  he  is  alleged  to 
have  transferred  to  hinder  and  delay  his  creditors,  the  follow- 
ing real  estate,  to  wit:     Lot  11,  in  block  13,  and  lot  6,  in 
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block  19.  The  former  is  his  home  property,  and  the  latter  is 
his  business  property,  and  is  known  as  the  "Market."  In  or- 
der to  establish  the  value  of  these  two  pieces  of  property,  the 
plaintiff  introduced  two  witnesses,  namely,  Mr.  Powers  and 
Mr.  Deppe,  and  the  defendant  also  gave  testimony.  Tfie  evi- 
dence shows  that  Mr.  Powers  is  a  broker  in  the  real  estate 
business,  and  is  a  man  of  intelligence  and  experience  in  the 
matter  of  valuing  property.  He  places  the  value  of  the  home 
property  at  between  $3,500  and  $4,000,  and  Mr.  Deppe  places 
it  at  $3,500.  The  court  finds  that  it  is  probably  worth  $3,- 
750. 

The  market  property  was  valued  by  Mr.  Deppe  at  $4,500, 
and  by  Mr.  Powers  at  $5,000,  and  by  the  defendant  at  $7,- 
500.    The  court  accepts  Mr.  Powers'  estimate. 

That  would  make  the  value  of  the  two  pieces  of  property 
$8,750. 

.  The  defendant  also  produced  a  list  of  accounts,  amounting 
to  about  $1,500,  which  he  said  was  due  him  and  which  he 
considered  as  good.  The  court  is  not  disposed  to  accept  his 
statement  that  all  these  accounts  are  good,  but  it  has  no  doubt 
that  on  November  27,  1914,  some  of  them  were  good.  From 
the  evidence,  I  think  that  said  accounts  are  worth  not  more 
than  $250. 

The  above  are  all  the  assets  shown  to  be  possessed  by  the 
alleged  bankrupt  on  November  27,  1914.     They  amount  to: 

Lot  11,  block  13 13,750.00 

Lot  6,  block  19 5,000.00 

Accounts    250.00 

Making  a  total  of $9,000.00 


So  that,  allowing  as  an  asset  only  one-sixth  of  the  par  value 
of  the  outstanding  accounts,  and  placing  the  value  of  the  real 
estate  at  the  figure  given  by  plaintiff's  witness  Powers,  the 
assets  amount  to  $9,000. 

But  it  is  contended  that  the  full  value  of  the  home  property 
should  suffer  a  deduction  of  $2,500,  because,  under  our  ex- 
emption laws,  that  much  is  exempt  from  execution  as  a  home- 
stead, and  that  raises  the  inquiry  as  to  whether  or  not,  in 
considering  the  question  of  the  solvency  or  insolvency  of  an 


Digitized  by  VjOOQ  IC 


296  5  ALASKA  BBP0BT9 

alleged  bankrupt,  the  bankrupt's  exemption  should  be  deducted 
from  the  value  of  the  property  which  he  has. 

This  inquiry  is  answered  in  the  negative  in  the  case  of  In 
re  Baumann  (D.  C.)  96  Fed.  946,  and  in  the  case  of  In  re 
Hines  (D.  C.)  144  Fed.  142.  As  the  latter  is  a  case  from  Ore- 
gon, decided  by  Judge  Wolverton,  then  judge  of  the  United 
States  District  Court,  but  now  a  member  of  the  Circuit  Court 
of  Appeals,  it  is  of  peculiar  interest  in  this  jurisdiction.  The 
language  of  Judge  Wolverton  in  deciding  that  point  is  as  fol- 
lows: 

"Nor  should  property  exempt  by  the  state  law  from  execution  be 
deducted  from  the  debtor's  assets  in  ascertaining  whether  they  are, 
at  a  fair  valuation,  suflacient  in  amount  to  pay  his  debts.  This  has 
been  directly  decided  in  the  case  of  In  re  Baumann  (D.  C.)  96  Fed. 
946.  The  question  came  up  on  a  construction  of  such  subdivision  15 
of  section  1  of  the  Bankruptcy  Act.  Mr.  Justice  Hammond  says, 
relative  to  the  provision:  *This  is  probably  as  arbitrary  •  •  • 
as  Is  to  be  found  in  the  statute.  It  was  intended  to  wipe  out,  as 
with  a  sponge,  all  that  confusion  which  is  to  be  found  in  previous 
bankruptcy  statutes  and  decisions  as  to  the  meaning  of  the  word  *'in- 
solvency."  It  had  also  the  more  comprehensive  purpose  of  designat- 
ing with  absolute  fixity  the  only  class  of  persons  upon  whom  the  in- 
voluntary features  of  the  bankruptcy  statute  should  operate,  name- 
ly, those  whose  property  was  not  sufficient  in  amount  to  pay  their 
debts.  It  does  not  proceed  upon  any  theory  that  the  debts  wlU  in 
fact  be  paid  by  the  appropriation  of  the  property  to  that  end,  nor 
upon  the  theory  that  as  a  matter  of  fact  it  is  available  for  compulso- 
ry payment,  but  upon  the  theory  that  the  defendant  has  sufficient 
property  with  which  he  may  pay  his  debts  if  he  chooses  to  do  so. 
♦  ♦  ♦  Moreover  the  language  of  the  above-quoted  section  is  ex- 
plicit. There  is  not  the  least  ambiguity  about  its  meaning.  It  leaves 
no  room  for  any  construction  by  implication  or  otherwise.  Obvious- 
ly, it  was  intended  to  give  us  a  rule  in  mathematics,  the  terms  of 
which  are  absolute.'  So  arguing,  and  in  further  consideration  that 
the  act  has  made  one  exception,  and  one  only,  that  of  property  con- 
veyed or  concealed  with  intent  to  defraud,  it  was  concluded  that  it 
was  clearly  not  the  intendment  of  CJongress  to  make  another  excep- 
tion in  relation  to  exempt  property.  The  reasoning  of  the  learned 
justice  is  strong  and  cogent,  and  his  conclusion  irresistible.  The 
language  of  the  act  is  very  plain,  without  am>biguity  or  double 
meaning,  and,  when  it  is  found  that  one  exception  is  expressly  made, 
it  excludes,  by  almost  absolute  inference,  a  deduction  that  another 
was  also  intended,  so  that,  upon  a  simple  construction  of  the  act 
it  is  manifest  that  it  was  not  the  purpose  or  intendment  of  the  law- 
giver that  exempt  property  should  be  deducted  in  ascertaining  the 
amount  of  the  debtor's  property  at  a  fair  valuation." 
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Now,  taking  up  the  liabilities : 

The  testimony  shows  that  on  said  date  his  unquestioned 
debts  were  as  follows: 
Miners'  &  Merchants'  Bank,  one  note I  792.79 

"                    "             •'          *•        786.67 

614.16 

Charles  M.  Taylor,  two  notes 1,117.48 

Charles  H.  Cosgrove,  four  notes 2,254.24 

Greenbaum,  Well  &  Michels 234.21 

Pacific  Coast  Syrup  Company 84.10 

Albers  Brothers  Milling  Company 29.20 

Boyd  Rubber  Company 93.75 

Bomstein  &  Son 115.90 

Godwin  &  Company 339.51 

J.  B.  Powels  &  Company — 

Amount  of  Judgment $575.74 

Interest  thereon  from  April  3,  1914,  to  Novem- 
ber 27,  1914,  at  8  per  cent 29.96 

Costs    35.00 

640.70 

Electric   Light    Company 89.35 

Independent  Cracker  Company 64.07 

Fischer  Flouring  Mills  Company 62.80 

J.  W.  Fales  Paper  Company 62.79 

Making  a  total  of $7,281.72 

In  addition  to  the  above  let  there  be  counted  as  Uabillties 
the  reasonable  attorneys'  fees  of — 
Mr.  Cosgrove,  which  were  properly  chargeable  on  the 

two  notes  which  were  due  on  said  date $150.00 

Also  reasonable  attorney's  fees  which  had  accrued 

on  Mr.  Taylor's  note 100.00 

Also  reasonable  attorney's  fees  which  had  accrued 

on  one  note  of  the  Miners'  &  Merchants'  Bank, 

for  $500 100.00         350.00 


$7,631.72 


Beside  that,  there  are  the  following  claims  of  indebted- 
ness disputed  by  the  alleged  bankrupt: 

Agen  &  Company $  85.43 

Pacific  Net  &  Twine  Company 282.95 

Townsend  Creamery  Company 207.06 

Turner  &  Pease 429.56 

Brown  &  Bigelow 41.60 

Making  a  total  of 1,047.50 

Making  a  grand  total  of  liabilities,  according  to  contention 
of  petitioners,  on  November  27,  1914,  of $8,679.22 
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As  the  assets  exceed  the  liabilities  by  more  than  $300,  the 
court  finds  that  the  solvency  of  the  defendant  has  been  proven, 
and  it  concludes  as  a  matter  of  law  that  the  petition  to  adjudge 
the  defendant  a  bankrupt  should  be  dismissed. 

Let  findings  be  prepared  accordingly. 


BELL  V.  THE  FLORENCE  S. 

(Fourth  Division.    Fairbanks.     May  27,  1915.) 

No.  2060. 

Pilots  ^=»13 — Bvidewce— Liens. 

Where  the  master  of  a  vessel  also  elaims  a  lien  as  pilot  on  a 
separate  employment  for  additional  services  for  the  same  period 
for  which  he  acted  as  master,  the  special  hiring  in  the  dual  ca- 
pacity must  be  established  by  clear  and  convincing  proofs.  It 
may  be  that,  if  the  services  rendered  as  master  and  pilot  can  be 
satisfactorily  segregated,  the  master  would  be  entitled  to  a  lien 
for  the  services  he  renders  his  vessel  distinctively  as  pilot 

The  libel  herein  was  filed  by  William  Bell  on  the  14th  day 
of  September,  1914.  Thereafter  h.  W.  Rowe,  Paul  Dougher- 
ty, R.  E.  Leber,  S.  E.  Nelson,  and  E.  J.  Smythe,  by  leave  of 
court  first  had  and  obtained,  according  to  the  rules  and  prac- 
tice in  admiralty,  were  joined  as  parties  libelant  with  the 
libelant  William  Bell.  An  answer  was  filed  by  Kittie  M. 
Hensley,  the  owner  of  the  Florence  S,  admitting  in  part  and 
denying  in  part  the  claim  of  the  libelants  Bell,  Rowe,  Dough- 
erty, Leber,  and  Nelson,  and  admitting  the  claim  of  E.  J. 
Sm)rthe.  The  evidence  has  been  heard  by  the  court,  and  the 
case  is  submitted  for  determination. 

L.  R.  Gillette,  of  Fairbanks,  and  G.  E.  Gardner,  of  Oro- 
ville,  Cal.,  for  libelant. 
Leroy  Tozier,  of  Fairbanks,  for  claimant. 

BUNNELL,  District  Judge.  An  exhaustive  statement  of 
the  claims  of  the  respective  libelants  is  considered  unnecessary. 
The  evidence  is  conflicting,  and  it  is  with  difficulty  that  a  deter- 
mination of  the  merits  of  the  respective  claims  can  be  reached. 

^=»See  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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The  following  claims  are  found  to  be  due  and  owing,  and 
maritime  liens  against  the  Florence  S,  her  tackle,  etc. : 

Wmiam  Bell,  cook,  balance,  years  1911-1914 ...$1,454.47 

Paul  Dougherty,  fireman,  balance 355.00 

L.  W.  Rowe,  engineer,  balance 370.25 

S.  E.  Nelson,  laborer,  salving  boat,  1914 213.33 

R.  E.  I^ber,  engineer,  salving  boat,  1914 424.00 

E.  J.  Smythe,  master  and  pilot: 

Supplies  prior  to  1914 $477.00 

Representing    owner    under    contract    salving 
boat  April  20  to  May  20,  1914 600.00 

Supplies  during  1914 137.50      1,214.50 


The  claims  for  services  and  supplies  prior  to  the  year  1914 
are  held  to  be  of  equal  rank.  All  claims  for  services  and  sup- 
plies during  the  year  1914,  since  the  same  were  for  the  salv- 
ing of  the  Florence  S,  on  the  upper  Tanana,  are  held  to  be  of 
equal  rank  and  to  have  preference  in  order  of  payment  over 
claims  incurred  prior  to  the  year  1914.  Cyc.  vol.  26,  pp.  802- 
809,  subject  Priorities,  X,  and  cases  cited. 

The  evidence  regarding  the  claim  of  E.  J.  Smythe  as  master 
and  pilot  is  conflicting.  The  owner  Hensley  admits  the  claim 
and  the  hiring  of  Smythe  as  master  and  pilot  at  an  agreed 
wage  of  $400  per  month,  of  which  amount  the  sum  of  $225 
per  month  was  by  virtue  of  a  special  hiring  as  pilot.  In  a 
statement  showing  the  financial  condition  of  the  boat,  pre- 
pared under  the  direction  of  Smythe,  his  wages  as  master  of 
the  boat  are  accounted  for  at  the  rate  of  $300  per  month.  It 
appears  to  the  court  that  such  a  segregation  of  wages  due  as 
master  and  as  pilot  by  virtue  of  the  alleged  special  hiring  as 
pilot,  for  which  counsel  has  contended,  is  not  warranted  by  the 
evidence  introduced.  A  special  hiring  of  the  same  person  act- 
ing as  master  and  pilot  in  a  dual  capacity  must  be  established 
by  clear  and  convincing  proof,  in  order  to  take  advantage  of 
the  principle  enunciated  in  the  case  of  The  Willamette  Valley 
(D.  C.)  76  Fed.  847,  in  which  it  is  stated: 

"It  may  be  that,  If  the  services  rendered  as  master  and  as  pUot 
can  be  satisfactorily  segregated,  the  master  would  be  entitled  to  a 
lien  for  the  services  he  renders  his  vessel  distinctively  as  pilot." 

In  that  case  the  petitioner  claimed  wages  of  $200  per  month 
as  master  and  pilot,  and  testimony  was  offered  to  show  that 
the  wage  of  $200  per  month  "was  in  excess  of  what  would 
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have  been  paid  to  a  master  who  held  only  a  master's  license, 
and  not,  also,  a  pilot's  license."  A  lien  at  the  rate  of  $200  a 
month  was  sought  to  be  established.  There  was  no  special 
hiring,  and  no  segregation.  That  the  petitioner  has  no  lien 
as  master  is  well  established.  The  Orleans  v.  Phoebus,  11  Pet. 
175,  9  L.  Ed.  677;  The  Grand  Turk,  Fed.  Cas.  No.  5683; 
The  Imogene  M.  Terry  (D.  C.)  19  Fed.  463 ;  The  Willamette 
Valley  (D.  C.)  76  Fed.  838. 

.  In  accordance  with  the  views  herein  expressed,  findings  of 
fact,  conclusions  of  law,  and  judgment  may  be  prepared  and 
submitted. 


IRVINE  V.  McDOUGAIJ^  et  aL 

(Fourth  Division.    Fairbanks.    June  1,  1915.) 

No.  1938. 

1.  Meciianics'  Liens  €=»5 — Statutes— CJonstbuction. 

The  safe  and  proper  rule  of  construction  of  mechanic's  lien 
statutes  is  that,  while  the  remedial  portions  of  these  statutes 
should  be  liberally  construed,  with  a  view  to  avoid  defeating  the 
purpose  of  the  statute,  yet  those  parts  upon  which  the  right  to 
the  existence  of  a  lien  depend,  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed. 

2.  Mechanics'  Liens  ^=s>204 — Assignments— Effect. 

On  the  trial  of  a  mechanic's  lien  case  it  appeared  from  the 
evidence  that  the  lienors  had  assigned  their  claims  for  wages 
to  the  plaintiff  prior  to  the  perfection  of  the  mechanic's  lien. 
Held,  in  the  absence  of  any  statute  to  the  contrary,  the  assign- 
ment of  the  claim  before  the  perfection  of  the  lien  destroys  the 
right  to  a  lien. 

This  is  an  action  to  foreclose  laborers'  liens  upon  the  Pioneer 
quartz  mining  claim  situate  at  the  head  of  Fairbanks  creek,  in 
the  Fairbanks  recording  precinct ;  the  plaintiff  claiming  a  lien 
on  behalf  of  himself  for  labor  performed  in  the  development 
of  said  Pioneer  quartz  mining  claim,  and  also  as  the  assignee 
of  six  other  lien  claimants. 

The  plaintiff  alleges  the  performance  of  certain  develop- 
ment work  on  the  Pioneer  quartz  mining  claim  under  con- 
tract with  the  defendant  McDougall,  a  compliance  with  the 
provisions  of  the  statute  entitling  plaintiff  to  foreclose  a  lien 

^s^See  same  topic  ft  KEY-NUMBER  in  all  Kejr-Numbered  Digests  ft  Indexes 
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far  services  rendered,  and  the  usual  allegations  in  a  complaint 
seeking  foreclosure  of  a  mechanic's  lien.  Similar  allegations 
are  made  in  the  respective  causes  of  action  of  the  other  six 
lien  claimants,  and  the  further  allegation  of  assignment  by  each 
lien  claimant  of  his  claim  of  lien  to  the  plaintiff  herein. 

Plaintiff  alleges  that  the  owners  of  said  mining  claim  on 
the  25th  day  of  May,  1912,  were  Angus  McDougall,  Michael 
Hyland,  who  prior  to  the  filing  of  the  complaint  herein  sold 
his  interest  to  David  Cascaden,  Thomas  A.  McGowan,  and  J. 
A.  Clark,  who  upon  said  date  leased  said  claim  to  Angus 
McDougall  for  a  period  of  ten  years;  that  the  defendant 
John  A.  Healey,  on  the  12th  day  of  May,  1913,  caused  a  writ 
of  attachment  to  issue  against  said  McDougall  and  levied  the 
same  upon  said  Pioneer  quartz  mining  claim;  that  on  or 
about  the  3d  day  of  June,  1913,  said  McDougall  made  an  as- 
signment of  certain  property  to  Geo.  M.  Smith  and  Roy  Ruth- 
erford for  the  benefit  of  his  creditors,  assigning  among  other 
property  his  undivided  interest  in  and  to  said  Pioneer  claim 
and  leasehold  interest  therein.  Plaintiff's  complaint  herein  was 
filed  in  the  court  on  the  21st  day  of  August,  1913.  The  de- 
fendants Smith,  Rutherford,  and  Healey  have  answered.  The 
defendant  McDougall  is  in  default.  From  the  record  it  ai>- 
pears  that  defendants  McGowan,  Clark,  Cascaden,  and  Ko- 
pits  have  not  been  served. 

H.  E.  Pratt,  of  Fairbanks,  for  plaintiff. 
Cecil  H.  Clegg  and  McGowan  &  Clark,  all  of  Fairbanks, 
for  defendants. 

BUNNELL,  District  Judge.  In  the  first  place,  the  court 
calls  attention  to  the  second  paragraph  of  the  note  to  title 
12,  page  276,  of  the  Compiled  Laws  of  Alaska : 

"The  safe  and  proper  rule  of  construction  of  mechanic's  lien  stat- 
utes is  that,  while  the  remedial  portions  of  these  statutes  should  be 
liberally  construed,  with  a  view  to  avoid  defeating  the  purpose  of 
the  statute,  yet  those  parts  upon  which  the  right  to  the  existence  of 
a  lien  depend,  being  iu  derogation  of  the  common  law,  should  be 
strictly  construed."    Morris  v.  Marsh,  3  Alaska,  144. 

Chapter  28,  title  12,  of  the  Compiled  Laws  of  Alaska  defi- 
nitely sets  forth  what  the  claimant  must  do  in  order  that  he 
may  have  a  lien.  No  liberal  construction  is  permitted  to  be 
applied  to  the  mandatory  requirement  of  the  statute  that  the 
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claim  of  Hen  must  be  filed  within  the  specified  time,  in  order 
that  it  may  become  an  actual  lien,  instead  of  a  claim,  and  may 
charge  the  property  with  a  special  statutory  liability. 

The  evidence  shows  that  on  the  20th  day  of  May,  1913,  the 
plaintiff,  Irvine,  and  five  of  the  other  claimants,  subscribed 
and  swore  to  their  respective  claims  for  mechanics'  liens; 
that  the  seventh  claimant  subscribed  and  swore  to  his  claim 
for  mechanic's  lien  on  the  28th  day  of  May,  1913,  and  that  it 
was  filed  for  record  in  the  office  of  the  recorder  for  the  Fair- 
banks recording  precinct  on  the  same  date.  Irvine's  claim  was 
filed  for  record  on  the  7th  of  June,  and  the  other  claims  were 
filed  between  the  27th  of  May  and  the  7th  of  June. 

No  lien  exists  until  the  claim  of  lien  is  filed  as  prescribed 
by  statute.  The  provisions  of  the  statute  permit  of  no  other 
construction.  The  statute  plainly  says  to  the  claimant  that,  if 
a  special  security  is  desired,  then  the  claimant  must  fully  com- 
ply with  the  special  provisions  of  the  statute  designed  to 
afford  such  special  security. 

The  evidence  shows  that  all  the  claimants  who  assigned  to 
Irvine,  with  the  exception  of  one  King,  made  such  assignments 
prior  to  the  time  of  filing  their  several  claims  with  the  record- 
er.   The  claimant  King,  on  cross-examination,  testified  that  he 

had  made  his  assignment  the  day  prior  to  May  ,   1915, 

the  date  on  which  he  testified  in  the  trial  of  this  case. 

Plaintiff's  Exhibit  I,  introduced  in  evidence,  reads  as  fol- 
lows: 

"For  value  received,  I  hereby  assign  and  sell  to  Jack  Irvine  my 
claim  against  Angus  McDougall  for  work  and  labor  performed  upon 
the  Pioneer  quartz  mining  claim  at  the  head  of  f^irbanks  creek,  and 
also  any  and  all  rights  which  I  may  have  by  virtue  of  having  filed  a 
mechanic's  lien  for  said  amount  upon  said  claim. 

"James  Fox. 

"Donald  Hayes. 

*'John  Wensel. 

"John  H.  Sully. 

"Henry  Berks. 

"Tom  King." 

The  evidence  shows  that  at  the  time  this  instrument,  which 
is  not  dated,  was  signed,  the  respective  claimants,  with  the 
exception  of  King,  had  not  filed  their  respective  claims  of  lien, 
and  therefore  their  liens  as  such  were  not  assigned. 

In  each  cause  of  action,  except  the  first,  in  plaintiff's  com- 
plaint, it  is  alleged: 
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"That  subsequent  to  the  filing  of  said  lien  said  (claimant),  for  a 
valuable  consideration,  assigned  said  claim  against  said  McDougall, 
and  all  rights  by  virtue  of  having  filed  said  lien,  to  the  plaintiff,  who 
is  now  the  owner  and  holder  thereof/' 

In  the  absence  of  any  statute  to  the  contrary,  the  assignment 
of  the  claim  before  the  perfection  of  lien  destroys  the  right 
to  lien.  Noll  v.  Kenneally,  37  Neb.  879,  56  N.  W.  722; 
Ogden  V.  Alexander,  140  N.  Y.  356,  35  N.  E.  638;  Dexter, 
Horton  &  Co.  v.  Sparkman,  2  Wash.  165,  25  Pac.  1070. 

See,  also,  Amdt  v.  Manger  et  al.,  No.  1858,  Records  of  this 
Court  (unreported). 

It  is  stated  in  Boisot  on  Mechanics'  Liens,  §  10,  as  follows : 

'*In  several  of  the  states  the  statute  expressly  declares  that  me- 
chanics' liens  are  assignable.  Where  this  is  the  case,  the  question  is, 
of  course,  at  rest,  so  far  as  that  state  is  concerned.  But  where  the 
statute  says  nothing  on  that  subject,  the  question  of  assignability  de- 
pends mainly  upon  the  point  whether  or  not  the  lien  has  been  per- 
fected by  filing  the  claim  before  the  assignment  is  made.  It  nearly 
all  the  states  the  person  claiming  the  lien  is  obliged,  in  order  to  per- 
fect it,  to  file  a  claim,  verified  by  affidavit,  showing,  among  other 
things,  the  amount  that  is  due  to  him  for  labor  or  materials  fur- 
nished by  him.  If  he  has  assigned  the  account  before  he  filed  his 
claim,  he  cannot  truthfully  swear  that  there  is  anything  due  him, 
because  the  debt  is  then  due,  not  to  him,  but  to  his  assignee.  But  his 
assignee  cannot  truthfully  swear  that  he  has  either  done  work  or 
furnished  materials,  and  it  is  only  to  those  who  furnish  either  labor 
or  materials,  or  both,  that  a  lien  is  given.  It  follows,  logically,  from 
this  reasoning,  that  a  mechanic's  lien,  before  being  perfected  by  filing 
a  claim,  is  not  assignable;  and  a  majority  of  the  decisions  so  hold." 

The  mere  right  to  a  lien  is  not  assignable.    27  Cyc.  255,  256. 

Regarding  the  Hen  of  Irvine,  the  plaintiff  herein,  the  court 
finds  from  the  evidence  that  he  has  a  valid  lien  on  the  prop- 
erty described,  as  alleged  in  the  first  cause  of  action,  and  that 
his  lien  is  superior  to  the  attachment  of  the  defendant  Healey. 

In  accordance  with  the  view  herein  expressed,  findings  of 
fact,  conclusions  of  law,  judgment,  and  decree  may  be  pre- 
pared and  submitted. 
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ALASKA  NORTHERN  RY.  CO.  v.  ALASKA  CENT.  RY.  CX).  et  aL 

(Third  Division.    Valdez.     June  24,  1915.) 

No.  720. 

1.  Tbustb  «=»365(4)— Limitation  of  Actions — Laches. 

The  complaint  alleged  that  defendant  was  a  director  and  one 
of  the  'managing  officers  of  the  Alaska  Central  Railway  Com- 
pany, and  was  in  possession  of  large  sums  of  its  money ;  that 
with  such  funds  he  purchased  the  lands  in  question  in  his  own 
name,  or  that  of  his  brother,  and  has  ever  since  held  the  same  in 
trust  for  the  plaintiff.  The  prayer  was  to  establish  a  trust  and 
for  an  accounting.  On  demurrer  to  the  complaint  the  court 
held  the  statute  of  limitations  would  not  run  until  there 
was  some  act  of  disavowal  done  by  the  alleged  trustee  which 
showed  unequivocally  that  he  was  holding  adversely  to  the  alleg- 
ed cestui  que  trust. 

2.  Tbusts  ^s>365(3) — ^Limitation  of  Actions— Laches. 

As  a  general  rule,  length  of  time  is  no  bar  to  a  trust  clearly 
established,  and  express  trusts  are  not  within  the  statute  of  lim- 
itations, because  the  possession  of  the  trustee  is  presumed  to  be 
the  possession  of  the  cestui  que  trust.  Time  begins  to  run 
against  a  trust  as  soon  as  it  is  openly  disavowed  by  the  trustee 
insisting  upon  an  adverse  right  and  interest  which  is  clearly  and 
unequivocally  made  known  to  the  cestui  que  trust. 

3.  Equity  ^=»71(1) — Laches— Stale  Demands. 

No  rule  of  law  is  better  settled  than  that  a  court  of  equity 
will  not  aid  a  party  whose  application  is  destitute  of  conscience, 
good  faith,  and  reasonable  diligence,  but  will  discourage  stale 
demands,  for  the  peace  of  society,  by  refusing  to  interfere  where 
there  have  been  gross  laches  in  prosecuting  rights,  or  where 
long  acquiescence  in  the  assertion  of  adverse  rights  has  occurred. 

The  plaintiff,  as  the  successor  in  interest  of  the  defendant 
Alaska  Central  Railway  Company,  claims  that  th^  defendant 
John  E.  Ballaine,  in  and  prior  to  the  year  1905,  was  the  "duly 
elected,  qualified,  and  acting  director,  officer,  and  trustee  of 
the  said  Alaska  Central  Railway  Company,  and  was  in  posses- 
sion, either  personally  or  by  those  under  his  immediate  control 
and  direction,  of  large  sums  of  money  belonging  to  the  said 
Alaska  Central  Railway  Company,"  and  that  while  so  acting 
he  diverted  funds  belonging  to  said  railroad  company,  to  wit, 
the  sum  of  $7,000  in  all,  with  which  he  purchased  soldier's 
additional  scrip  which  he  used  for  the  purpose  of  locating  the 

^=i9See  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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town  site  of  Seward,  which  was  made  in  two  locations  in  the 
name  of  defendant  Frank  L.  Ballaine,  brother  of  defendant 
John  E.  Ballaine,  who,  it  is  alleged,  holds  the  legal  title  to 
said  land  for  and  on  behalf  of  said  John  E.  Ballaine;  that 
United  States  patents  were  thereafter  issued  for  said  two 
tracts  to  said  Frank  L.  Ballaine,  one  patent  being  dated  May 
1,  1905,  and  the  other  May  20,  1905. 

Plaintiff  claims  that  in  October,  1909,  it  duly  succeeded  to 
all  of  the  assets  of  the  said  Alaska  Central  Railway  Company, 
and  on  April  29,  1915,  brought  this  action  as  cestui  que  trust, 
to  secure  the  decree  of  this  court  declaring  that  defendants 
Frank  L.  Ballaine  and  John  E.  Ballaine  hold  said  land  in  trust 
for  plaintiff,  also  requiring  said  defendants  to  account  to  plain-  . 
tiff  for  the  moneys  received  from  the  sale  of  town  lots  in  said 
town  of  Seward. 

E.  A-.  Shedd  and  C.  B.  Shedd,  copartners  as  E.  A.  Shedd 
&  Co.,  and  J.  P.  Thompson,  were  permitted  to  intervene  in 
this  action;  they  claiming  an  interest  in  the  subject-matter  as 
holders  of  unpaid  bonds  issued  by  said  Alaska  Central  Rail- 
way Company. 

Donohoe  &  Dimond,  of  Valdez,  for  plaintiff. 
L.  V.  Ray,  of  Seward,  E.  E.  Ritchie,  of  Valdez,  and  S.  O. 
Morford,  of  Seward,  for  defendants. 
J.  Lindley  Green,  of  Seward,  for  Intervener. 

BROWN,  District  Judge.  To  the  complaint  of  the  plaintiff 
the  defendants  John  E.  and  Frank  L.  Ballaine  demur,  on  the 
ground :  First,  that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  either  in  law  or  equity, 
against  said  defendants ;  and,  second,  that  the  action  was  not 
commenced  within  the  time  limited  by  the  Code  of  Alaska. 

Upon  the  latter  ground  counsel  for  said  defendants  have 
presented  an  exhaustive  and  able  brief  and  argument.  They 
first  contend  that  the  alleged  misappropriation  of  the  funds 
occurred  more  than  six  years  prior  to  the  bringing  of  this  ac- 
tion, and  that  any  claim  therefor  is  barred  by  virtue  of  the 
provisions  of  section  838,  Compiled  Laws  of  Alaska,  which 
reads : 

"Civil  actions  shall  only  be  commenced  within  the  period  prescrib- 
ed In  this  title  after  the  cause  of  action  shall  have  accrued — 

"Within  six  years — ^An  action  upon  a  contract  or  liability,  express 
or  implied,  excepting,"  etc 
5A.R.— 20 
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I  cannot  agree  with  counsel  that,  because  a  criminal  action 
might  have  been  instituted,  or  because  a  civil  action  to  recover 
money  wrongfully  used  or  converted  might  have  been  brought, 
within  the  limited  period  of  six  years,  this  has  anything  to  do 
with  a  suit  to  establish  an  equitable  interest  in  lands  in  which 
the  said  funds  may  have  been  invested. 

As  was  said  in  the  case  of  Speidel  v.  Henrici,  120  U.  S.  at 
page  386,  7  Sup.  Ct  at  page  611  (30  L.  Ed.  718): 

"As  a  general  rule,  doubtless,  length  of  time  is  no  bar  to  a  trust 
clearly  established,  and  express  trusts  are  not  within  the  statute  ot 
limitations,  because  the  possession  of  the  trustee  is  presumed  to  be 
the  possession  of  his  cestui  que  trust.  •  ♦  •  But  this  rule  is,  in 
accordance  with  the  reason  on  which  it  is  founded,  and  as  has  been 
clearly  pointed  out  by  Chancellor  Kent  and  Mr.  Justice  Story,  sub- 
ject to  this  qualification:  That  time  begins  to  run  against  a  trust 
as  soon  as  it  is  openly  disavowed  by  the  trustee,  insisting  upon  an 
adverse  right  and  interest  which  is  clearly  and  unequivocally  made 
known  to  the  cestui  que  trust.    •    •    •  " 

Defendants  also  make  the  point  that  there  is  no  sufficient 
allegation  of  the  acquiring  of  such  interest  in  said  lands  as  the 
said  Alaska  Central  Railway  Company  may  have  had,  by  the 
plaintiff  herein.    The  allegation  in  the  complaint  is: 

"That  in  about  the  month  of  October,  1909,  by  proceedings  duly 
and  regularly  had,  [the  plaintiff]  did  acquire  aU  of  its  [the  Alaska 
Central  Railway  Company's]  assets  of  every  kind  and  descrip- 
tion.   •    •    •" 

The  term  ''assets"  is  a  broad  one,  and  the  assets  of  a  cor- 
poration include  all  of  its  property,  both  real,  personal,  and 
mixed,  including  choses  in  action.  Words  and  Phrases  Ju- 
dicially Defined,  vol.  1,  p.  557. 

I  am  therefore  of  the  opinion  that  the  complaint  sufficiently 
avers  the  acquiring  by  plaintiff  from  the  Alaska  Central  Rail- 
way Company  of  whatever  rights  and  property  the  latter  com- 
pany may  have  had  in  and  to  the  lands  in  question. 

Defendants'  counsel  also  insist  that  it  is  not  alleged  in  the 
complaint  that  the  defendant  John  E.  Ballaine  was  such  an 
officer  of  said  Alaska  Central  Railway  Company  as  would 
constitute  him  the  agent  of  said  company  for  the  purposes  of 
acquiring  a  town  site,  but  the  complaint  does  allege  that  he  was 
a  director,  officer,  and  trustee,  and  was  in  possession  of  large 
amounts  of  its  moneys,  and  the  complaint  further  alleges  that 
"said  Alaska  Central  Railway  Company  was  formed  for  the 
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purposes  of  building  the  said  railroad  and  acquiring  and  own- 
ing the  town  site  at  Seward  aforesaid,"  which  it  is  alleged  that 
said  John  E.  Ballaine,  in  violation  of  his  trust,  secured  the 
title  to  in  the  name  of  said  Frank  L.  Ballaine. 

I  am  of  the  opinion  that  the  allegations  of  tlie  complaint 
are  sufficient  in  this  respect. 

Counsel's  briefs  and  arguments  are  directed  chiefly  to  the 
construction  to  be  given  to  one  or  more  of  the  several  statutes 
of  limitation  of  actions,  enacted  by  the  Congress  of  the  United 
States  applicable  to  Alaska. 

Section  836,  Comp.  Laws  of  Alaska  1913,  provides  as  fol- 
lows: 

"The  i>eriod8  prescribed  In  section  eight  hundred  and  thirty-flve 
of  this  act  for  the  commencement  of  actions  shall  be  as  follows: 

"Within  ten  years  actions  for  the  recovery  of  real  property,  or  fo? 
the  recovery  of  the  possession  thereof;  and  no  action  shall  be  main- 
tained for  such  recovery  unless  it  shall  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor  was  seised  or  possessed  of  the  prem- 
ises in  question  within  ten  years  before  the  commencement  of  the 
action:  Provided,  in  all  cases  where  a  cause  of  action  has  already 
accrued,  and  the  period  prescribed  in  this  section  within  which  an 
action  may  be  brought  has  expired  or  will  expire  within  one  year 
from  the  approval  of  this  act,  an  action  may  be  brought  on  such 
cause  of  action  within  one  year  from  the  date  of  the  approval  of 
the  act" 

This  section,  if  applicable  to  this  case,  defendants'  counsel 
claims,  bars  this  action,  for  the  reason  that  it  is  not  alleged 
that  the  plaintiff  has  been  seised  or  possessed  of  the  premises 
in  question  within  ten  years  before  the  commencement  of  the 
action. 

As  above  pointed  out,  a  trust  once  established  is  not  within 
the  statute  of  limitations,  for  the  reason  that  the  possession  of 
the  trustee  is  presumed  to  be  the  possession  of  his  cestui  que 
trust. 

This  section,  however,  could  only  be  deemed  applicable  to 
this  case  by  analogy,  as  is  said  in  equity  cases. 

Section  1874,  Comp.  Laws  Alaska  1913,  provides : 

'*The  uninterrupted  adverse  notorious  possession  of  real  property 
under  color  and  claim  of  title  for  seven  years  or  more  shall  be  con- 
clusively presumed  to  give  title  thereto  except  as  against  the  Tnited 
States." 

In  the  consideration  of  this  demurrer  it  cannot  be  said  that 
as  a  matter  of  law  the  defendants  Frank  L.  or  John  E.  Bal- 
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laine,  or  b6th  of  them,  were  in  the  uninterrupted,  adverse, 
notorious  possession  of  the  premises  in  controversy,  for  the 
period  of  seven  years,  for  the  reason  already  given — ^that 
taking  the  allegations  of  the  complaint  to  be  true,  as  must  be 
done  for  the  purpose  of  this  demurrer,  the  possession  of  the 
Ballaines  would  be  the  possession  of  the  equitable .  owner 
whose  funds  were  invested  in  the  property. 

If  there  was  such  an  adverse  possession  or  holding  as  would 
bring  it  within  this  section  of  the  statute,  the  facts  in  relation 
thereto  could  be  shown  by  way  of  defense. 

Section  1193,  Comp.  Laws  Alaska  1913,  provides: 

"An  action  of  an  equitable  nature  shaU  only  be  commenced  within 
the  time  limited  to  commence  an  action  as  provided  in  chapter  two 
of  this  title,  and  an  action  for  the  determination  of  any  right  or 
claim  to  or  interest  in  real  property  shall  be  deemed  within  the  limi- 
tations provided  for  actions  for  the  recovery  of  the  possession  of 
real  property ;  but  no  action  shall  be  maintained  to  set  aside,  cancel, 
annul,  or  otherwise  affect  a  patent  to  lands  issued  by  the  United 
States,  or  to  compel  any  person  claiming  or  holding  under  such  pat- 
ent to  convey  the  lands  described  therein  or  any  portion  of  them  to 
the  plaintiff  in  such  action,  or  to  hold  the  same  in  trust  for  or  to 
the  use  and  benefit  of  such  plaintiff,  or  on  account  of  any  matter, 
thing,  or  transaction  which  was  had,  done,  suffered,  or  commenced 
within  ten  years  from  the  date  of  such  patent    •    •    •  " 

Counsel  for  defendants  earnestly  contend  that  this  action 
has  no  application  to  this  case,  for  the  reason  that,  as  con- 
strued by  the  Supreme  Court  of  Oregon,  from  which  the 
statute  was  taken,  in  the  case  of  Baker  v.  Woodward,  12  Or. 
4,  6  Pac.  173,  it  is  inapplicable.  In  that  case  the  court  held 
that  said  section  1193,  which  was  section  382,  HilPs  Annotated 
Laws  of  Oregon,  was  intended  to  apply  only  to  section  501  of 
the  Civil  Code  of  Oregon,  which  provided,  in  effect,  that  when- 
ever any  person  claimed  any  real  property  as  donee  of  the 
United  States  by  virtue  of  the  settlement  under  the  donation 
law,  and  patent  therefor  had  been  wrongfully  issued  to  an- 
other, such  person  might  maintain  a  suit  in  equity  against 
the  patentee  for  the  purpose  of  having  such  patent  canceled, 
and  the  estate  or  interest  of  the  plaintiff  in  the  property  ascer- 
tained and  established,  etc. 

This  section  501,  Civil  Code  of  Oregon,  however,  was  not 
adopted  by  Congress,  or  made  a  part  of  the  laws  of  Alaska, 
when  Carter's  Code  was  adopted  in  the  year  1900,  although  the 
sections  immediately  preceding  and   succeeding  it  were   so 
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adopted.  See  sections  1307  and  1308,  Comp.  Laws  Alaska 
1913.  To  merely  follow  the  Baker- Woodward  Case  would  be 
to  hold  said  section  1193  as  meaningless,  which  should  never 
be  done,  if  it  violate  the  plain  and  ordinary  sense  of  the 
language  employed. 

But  in  the  view  I  take  of  this  case  it  is  not  necessary  to 
enter  into  an  extended  analysis  of  these  statutes  of  limitation, 
for  upon  the  conceded  truth  of  the  charge  in  the  complaint 
(for  the  purposes  of  the  demurrer)  the  defendants  Frank  L. 
and  John  E.  Ballaine  were  holding  the  land  in  question  as 
trustees  for  the  plaintiff  or  its  grantor,  and,  as  above  stated, 
the  statute  would  not  run,  until  there  was  some  act  of  dis- 
avowal done  by  said  trustees  which  showed  unequivocally 
that  they  were  holding  adversely  to  the  alleged  cestui  que 
trust. 

Whether  such  acts  were  in  fact  done  or  performed  is  a  mat- 
ter which  cannot  be  determined  on  this  demurrer,  but  may  be 
shown  by  way  of  defense.  For  instance,  counsel  for  de- 
fendants suggest  that  the  defendant  Alaska  Central  Railway 
Company  purchased  a  certain  tract  of  the  land  in  controversy 
from  the  Ballaines.  Such  fact,  if  proved,  may  or  may  not 
establish  such  a  recognition  of  Ballaine's  ownership  as  would 
constitute  a  bar  against  plaintiff's  claim,  but  it  cannot  be  con- 
sidered on  the  demurrer.  Neither  can  the  other  facts  sug- 
gested by  counsel,  to  wit,  the  greatly  increased  value  of  the 
land  by  reason  of  the  purchase  by  the  government  of  said 
line  of  railway,  the  fact  of  the  death  of  several  important 
witnesses  on  behalf  of  the  defendants,  etc. 

These  matters  may  become  important  upon  a  final  deter- 
mination of  the  case  upon  the  merits. 

The  following  language  is  used  by  Chief  Justice  Fuller,  in 
the  case  of  Hammond  v.  Hopkins,  143  U.  S.  at  page  250, 
12  Sup.  Ct.  at  page  427  (36  L.  Ed.  134): 

*'No  rule  of  law  is  better  settled  than  that  a  court  of  equity  will 
not  aid  a  party  whose  application  is  destitute  of  conscience,  good 
faith,  and  reasonable  diligence,  but  will  discourage  stale  demands, 
for  the  peace  of  society,  by  refusing  to  interfere  where  there  have 
been  gross  laches  in  prosecuting  rights,  or  where  long  acquiescence  in 
the  assertion  of  adverse  rights  has  occurred.  The  rule  Is  peculiarly 
applicable  where  the  difficulty  of  doing  entire  Justice  arises  through 
the  death  of  the  principal  participants  In  the  transactions  complain- 
ed of,  or  of  the  witness  or  witnesses,  or  by  reason  of  the  original 
transactions  having  become  so  obscured  by  time  as  to  render  the  as- 
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certainment  of  the  exact  facts  impossible.  Each  case  must  neces- 
sarily be  governed  by  its  own  circumstances,  since,  though  the  lapse 
of  a  few  years  may  be  sufficient  to  defeat  the  action  In  one  case,  a 
longer  period  may  be  held  requisite  In  another,  dependent  upon  the 
situation  of  the  parties,  the  extent  of  their  knowledge  or  means  of 
Information,  great  changes  In  values,  the  want  of  probable  grounds 
for  the  Imputation  of  Intentional  fraud,  the  destruction  of  specific 
testimony,  the  absence  of  any  reasonable  impediment  or  hindrance  to 
the  assertion  of  the  alleged  rights,  and  the  like.  Marsh  v.  Whlt- 
more,  21  Wall.  178  [22  L.  Ed.  482] ;  Landsdale  v.  Smith,  106  U.  S. 
391  [1  Sup.  a.  350,  27  U  Ed.  219];  Norrls  v.  Haggln,  136  U.  S.  386 
[10  Sup.  Ct  942,  34  L.  Ed.  424];  Mackall  v.  Casllear,  137  U.  S.  556 
[11  Sup.  Ct.  178,  34  L.  Ed.  776];  Banner  v.  Moulton,  138  U.  S.  486 
[11  Sup.  Ct.  408,  34  L.  Ed.  1032]." 

Irrespective  of  whether  one  or  any  of  the  statutes  con- 
tained in  the  Compiled  Laws  of  Alaska  of  1913,  above  refer- 
red to,  constitute  a  legal  or  definite  bar  to  plaintiff's  cause  of 
action  herein,  I  cannot  feel  that,  if  the  defendants  John  E. 
and  Frank  L.  Ballaine,  acting  in  a  fiduciary  capacity  towards 
the  said  Alaska  Central  Railway  Company,  and  having  its  funds 
under  their  control,  with  which  they  might,  as  in  effect  al- 
leged, have  lawfully  and  rightfully  purchased  a  town  site,  or 
the  town  site  of  Seward,  acquired  that  property  with  said 
funds,  and  took  the  title  in  their  own  names  in  fraud  of  said 
railway  company,  that  the  rights  of  the  cestui  que  trust  or  its 
successor  in  interest  should  in  equity  and  good  conscience  be 
barred  by  a  bare  and  naked  presumption  of  laches  by  reason  of 
the  time  which  elapsed  before  the  bringing  of  this  action.  It 
may  be  that  the  trial  of  the  case  will  develop  an  altogether 
different  situation.  The  question  of  laches  may  assume  a 
wholly  different  aspect,  as  the  relations  of  the  parties  towards 
each  other  and  the  nature  of  the  various  transactions  are  dis- 
closed. 

I  am  compelled  to  the  belief  that  the  demurrer  should  be 
overruled ;  and  it  is  so  ordered. 
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OOWDEN  T.  COWDEN, 

(Second  Division.    Nome.     June  26,  1915J 

No.  2584. 

DiTOBCK  ^=»27(3)— Husband  and  Wine 

Plaintiff,  the  husband,  brought  suit  for  divorce  upon  the 
ground  of  ''cruel  and  inhuman  treatment  calculated  to  impair 
health  or  endanger  life."  The  evidence  disclosed  that  the  de- 
fendant treated  the  plaintiff  with  indifference  and  her  domestic 
duties  with  neglect,  and  for  many  years  grievously  failed  to  per- 
form her  marital  obligations,  and  has  tested  the  plaintiff's  pa- 
tience and  temper  almost  beyond  endurance.  These  facts,  how- 
ever, do  not  constitute  ''cruel  and  inhuman  treatment  calculated 
to  impair  health  or  endanger  life*'  of  the  husband.  Divorce 
denied,  and  C(»nplaint  dismissed. 

T.  M.  Reed  and  J.  Frawley,  both  of  Nome,  for  plaintiff. 

TUCKER,  District  Judge.  While  it  appears  from  the  evi- 
dence that  the  plaintiff  treated  the  defendant  with  uniform 
kindness,  patience,  and  consideration,  and  supplied  her  with 
all  the  necessaries  of  life  as  became  persons  in  their  condition 
of  life,  and  that  he  has  been  at  all  times  exceedingly  patient 
and  considerate  of  her,  and  kind  to  her,  notwithstanding  her 
indifference  and  neglect  of  her  domestic  duties,  and  that  she 
has  for  many  years  grievously  failed  to  perform  her  marital 
obligations,  and  has  tested  plaintiff's  patience  and  temper  al- 
most beyond  endurance,  the  evidence  does  not  showi  in  my 
opinion,  on  the  part  of  the  defendant,  tHat  ''cruel  and  inhuman 
treatment  tailculated  to  impair  health  or  endanger  life.** 
Plaintiff's  counsel  has  cited  many  California  and  Oregon  cases 
on  behalf  of  the  plaintiff,  all  of  which  I  have  read,  and  many 
others,  as  well  as  the  transcript  of  the  testimony  taken  in  the 
case.  The  statutes  of  those  two  states  are  quite  different  from 
the  Alaska  statutes,  however.  Under  the  California  statute 
the  ground  for  divorce  for  cruelty  is  the  infliction  of  grievous 
bodily  injury  or  grievous  mental  suffering  upon  the  other  by 
one  party  to  the  marriage,  and  it  has  been  held  by  the  courts 
of  that  state  that  it  is  not  necessary  to  show  even  an  injurious 
effect  on  plaintiff's  health.  See  Barnes  v.  Barnes,  95  Cal.  171, 
30  Pac.  298,  16  L.  R.  A.  660;    Kapp  v.  District  Court  of 
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Seventh  Judicial  District,  31  Nev.  444,  103  Pac.  235,  and  cases 
cited.  The  Code  of  Oregon  declares,  among  other  causes  for 
divorce,  "cruel  and  inhuman  treatment  or  personal  indignities 
rendering  life  burdensome."  It  will  be  seen,  therefore,  that 
the  Alaska  statute  is  far  more  restrictive  in  granting  divorces 
for  cruelty  than  either  the  Oregon  or  California  statute.  Un- 
der the  Alaska  statute,  the  court  is  not  justified  in  decreeing 
a  divorce  unless  the  evidence  shows,  first,  that  the  defendant's 
treatment  of  the  plaintiff  was  cruel  and  inhuman ;  and,  second,, 
that  it  was  "calculated  to  impair  his  health  or  endanger  his 
life."  And  I  am  of  opinion,  after  a  careful  consideration  of 
the  evidence  in  this  case,  that  it  does  not  show  either  cruel 
and  inhuman  treatment,  or  that  the  health  of  the  defendant 
has  seriously  been  affected  or  his  life  endangered;  and  I  am 
therefore  of  opinion  that  a  divorce  should  be  denied  the  plain- 
tiff, and  the  complaint  dismissed. 


IVORY  y.  NOME  CONSOL.  DREDGING  CO. 

(Second  Division.     Nome.     June  23,  1915.) 

No.  2557. 

Tebbitobies    ^s>2Q — ^Lsjqislative    I/Imitations--Pboce8s— Statutes 
— Summons. 

Congress,  in  Act  June  6,  1900,  c.  786,  §  45,  31  Stat  339,  pro- 
vided that  summons  in  actions  in  Alaska  "shall  be  served  by  the 
marshal  or  any  deputy,  or  by  a  person  specially  appointed  by 
him  or  by  the  court  or  Judge  thereof."  The  Legislature  of  Alas^ 
ka  (Sess.  Laws  1913,  p.  29),  amended  that  section  by  providing 
that  summons  might  also  be  served  "by  any  person  over  the  age 
of  twenty-one  years  who  is  competent  to  be  a  witness  in  the  ac- 
tion." In  the  Organic  Act  (Act  Aug.  24, 1912,  c.  387,  37  Stat.  512), 
creating  the  Legislature,  its  powers  Were  limited  by  Congress  by 
a  proviso  in  section  3:  "And  the  Legislature  shall  pass  no  law 
depriving  the  Judges  and  officers  of  the  district  courfr  of  Alaska 
of  any  authority,  Jurisdiction,  or  function  exercised  by  like 
Judges  or  officers  of  District  Courts  of  the  United  States."  Held, 
the  amendatory  act  of  1913,  so  passed  by  the  Legislature  of 
Alaska,  is  in  conflict  with  the  Organic  Act,  and  is  void. 

(See  Currier  v.  Mihalcik,  page  251,  ante,  where  the  court  in 
the  Fourth  division  holds  contrary.) 
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H.  O'Neill,  of  Nome,  and  G.  B.  Grigsby,  of  Juneau,  for 
plaintiff. 

T.  M.  Reed,  of  Nome,  and  G.  D.  Schofield,  of  Seattle, 
Wash.,  for  defendant. 

TUCKER,  District  Judge.  This  case  is  before  me  upon  a 
motion  to  quash  the  summons  therein.  The  motion  is  made 
upon  two  distinct  grounds:  (1)  Because  the  title  of  the  act 
of  1913  (Session  Laws  of  Alaska,  p.  29)  does  not  express  the 
subject  thereof,  as  required  by  section  8  of  the  Organic  Act 
(37  Stat.  512,  514,  U.  S.  Comp.  St.  1916,  §  3535);  and  (2) 
because  the  act  is  repugnant  to  the  last  paragraph  of  section  3 
of  the  Organic  Act  (37  Stat.  512,  U.  S.  Comp.  St.  1916,  § 
3530). 

The  United  States  Revised  Statutes  of  1878  make  it  the 
marshal's  duty  to  execute  throughout  the  district  all  lawful 
processes  directed  to  him  and  issued  under  authority  of  the 
United  States,  and  give  him  and  all  his  deputies  the  same  pow- 
er as  sheriffs  and  their  deputies  in  the  same  state.  U.  S.  R.  S. 
§  787  (U.  S.  Comp.  St.  1916,  §  1311);  Foster's  Fed.  Prac.  § 
361,  p.  1159. 

In  addition  to  the  statute,  I  find  that  rule  15  of  the  Rules 
of  Practice  in  Equity  for  the  Federal  Courts  (198  Fed.  xxiii, 
115  C.  C.  A.  xxiii)  provides  that: 

**The  service  of  all  processes,  mesne  and  final,  shall  be  by  the 
marshal  of  the  district  or  his  deputy,  or  by  some  other  person  spe- 
cially appointed  by  the  court  for  that  purpose  and  not  otherwise.  In 
the  latter  case,  the  person  serving  the  process  shall  make  affidavit 
thereof." 

See  Foster,  Fed.  Prac.  vol.  3,  p.  2418. 

Sections  877  and  879  of  the  Compiled  Laws  of  Alaska  of 
1913  are  evidently  written  with  a  view  to  conforming  to  this 
statute  and  rule,  and  are  a  part  of  the  act  of  Congress  provid- 
ing for  the  government  of  Alaska.  It  does  seem,  therefore, 
that,  even  though  there  had  been  no  restriction  upon  the  ter- 
ritorial Legislature  in  these  matters,  such  as  is  found  in  the 
last  paragraph  of  section  3  of  the  Organic  Act  (37  Stat.  512), 
the  Legislature  had  no  power  to  authorize  any  other  person 
than  the  marshal  or  his  deputies  to  serve  processes.  These  ter- 
ritorial courts  are  subject  to  the  control  and  regulation  by 
Congress  as  the  legislative  power,  just  as  the  state  courts  are 
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subject  to  the  control  and  regulation  of  the  legislative  power 
of  the  State ;  and,  until  Congress  should  affirmatively  empower 
the  local  Legislature  with  some  control  over  the  courts,  it 
would  have  no  power  over  them. 

Be  that  as  it  may,  the  language  of  the  Organic  Act  forbids 
the  exercise  of  any  such  authority  or  power.  The  general  in- 
hibitory language  of  the  act  should  be  sufficient  to  deny  the 
legislative  power;  but  when  it  says  plainly  and  positively 
that  the  Legislature  shall  pass  no  law  depriving  the  judges  and 
officers  of  the  district  court  of  Alaska  of  any  function  ex- 
ercised by  like  judges  and  officers  of  the  EHstrict  Courts  of 
the  United  States,  there  can  be  no  question  that  the  Legisla- 
ture exceeded  its  authority  in  substituting  a  party  other  than 
the  marshal  or  his  deputy,  ^nd  empowering  him  to  serve  the 
processes  of  this  court.  The  Revised  Statutes  and  rule  15 
make  it  the  duty  of  the  marshal  exclusively  to  execute  all  law- 
ful precepts  directed  to  him.  That  is  one  of  the  chief  func- 
tions of  his  office,  and  Organic  Act,  §  3,  plainly  says  that  the 
officers  of  this  court  shall  not  be  deprived  of  any  functions  of 
like  officers  of  the  District  Courts  of  the  United  States  gener- 
ally. 

It  is  suggested  in  argument  opposing  the  motion  to  quash 
that  giving  the  authority  to  serve  the  summons  to  a  person 
other  than  the  marshal  is  merely  ancillary  to  the  latter's  pow- 
er or  duty,  but  that  is  not  the  case  here.  The  word  "ancillary" 
means  "subordinate"  or  "auxiliary,"  and  that  term,  there- 
fore, would  contemplate  a  party  other  than  the  marshal  acting 
or  serving  the  process  as  his  subordinate ;  but  the  amendatory 
language  of  the  legislative  act  has  no  such  meaning,  for  it 
says  "that  summons  shall  be  served  by  the  marshal  or  any 
deputy  marshal,  or  by  any  person  over  the  age  of  twenty-one 
years,"  etc.,  thereby  providing  in  express  terms  an  agency  in- 
dependent of  the  marshal  or  his  deputy  for  the  service  of  sum- 
mons, and,  in  the  latter  part  of  said  act,  it  directs  that  the 
"other  person  to  whom  the  summons  is  delivered  shall  indorse 
thereon  the  date  of  such  delivery." 

The  question  raised  by  the  motion  to  quash  is  that  the  act 
deprives  the  marshal — a  court  officer — of  the  function  of  serv- 
ing the  court's  processes.  The  act  of  the  Legislature  not  only 
provides  an  additional  agency  for  this  purpose,  which  seems 
to  be  the  view  of  counsel  for  plaintiff,  but  an  agency  independ- 
ent of  the  marshal.    It  substitutes  some  other  person  in  place 
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of  the  marshal  to  perform  his  duty  or  function,  and  dis- 
places the  marshal.  In  so  doing  it  necessarily  deprives  the 
marshal  of  one  of  his  highest  and  most  important  functions, 
which  is  forbidden  by  the  Organic  Act.  Being  satisfied  that 
the  motion  should  be  sustained  on  the  last  ground,  I  deem  it 
unnecessary  to  discuss  the  first  ground. 

For  these  reasons,  I  am  of  opinion  that  the  motion  should 
be  sustained. 


UNITED  STATES  v.  JETER. 

(Third  Division.     Knik.     July  23,  1915.) 

No.  S/69. 

1.  Public    Lands    ^=»39(4) — ^Injunction— Mandatobt— Town -Site 

WiTHDBAWAL. 

The  Chugach  Forest  Reserve,  including  the  land  in  contro- 
versy, was  declared  February  23,  1909.  On  May  8,  1910,  the  de- 
fendant settled  on  the  land  claimed  by  him  in  this  action.  He 
Viade  application  to  enter  the  land,  but  the  entry  was  never 
consummated,  and  on  April  21,  1914,  the  land  was  included  in 
executive  order  of  withdrawal  No.  1,  for  town-site  purposes, 
under  authority  of  the  act  of  Congress  approved  March  12,  1914 
(38  Stat  305,  c.  37),  for  the  construction  of  the  government  rail- 
road. Held,  defendant  had  not  acquired  any  vested  right  in  the 
land,  and,  the  executive  withdrawal  being  valid,  the  defendant 
is  a  trespasser,  and  may  be  removed  from  the  land  by  manda- 
tory injunction. 

2.  Public  Lands  ^=»8 — Tbespasseb—In junction. 

Where  a  trespasser  occupies  public  lands,  he  may  be  remov- 
ed by  mandatory  Injunction. 

The  Chugach  Forest  Reserve,  covering  the  land  in  contro- 
versy in  this  case,  was  created  as  provided  by  law  the  23d 
day  of  February,  1909.  On  May  8,  1910,  the  defendant,  Jeter, 
according  to  his  own  testimony,  first  went  upon  this  land. 
On  October  20,  1910,  he  put  up  a  small  cabin,  since  which  time 
he  claims  to  have  resided  upon  the  land,  leaving,  however,  at 
intervals  to  earn  money  to  enable  him  to  continue  to  live 
thereon.  He  also  claims  to  have  done  some  clearing  and  cul- 
tivated a  small  area  of  the  land,  and  that  the  value  of  all 
the  improvements  placed  by  him  upon  said  premises  is  the  sum 
of  $1,000. 
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He  testifies  that  he  had  interviews  at  different  times  with 
special  agents  of  the  Interior  Department  and  the  Forestry 
Service,  and  that  he  applied  to  the  district  forester  to  locate 
said  land  as  a  homestead;  that  in  May,  1913,  he  applied  to 
the  United  States  land  office  at  Juneau,  Alaska,  to  file  upon 
said  tract  as  a  homestead,  but  was  informed  by  them  that  the 
same  had  not  been  listed  or  platted  or  eliminated  from  said 
forest  reserve,  and  they  could  not  accept  any  filing  thereon. 
He  claims  that  some  of  the  agents  of  the  Land  Department 
with  whom  he  talked  here  in  Alaska  assured  him  of  their 
willingness  to  see  him  acquire  said  land  as  a  homestead ;  one 
of  them,  after  some  investigation  of  the  matter,  saying  that  he 
"now  passed  him  up  to  the  Secretary  of  the  Interior/' 

The  situation  is  clearly  set  forth  in  the  letter  from  the  dis- 
trict forester  to  defendant's  attorney,  dated  November  12, 
1914,  as  follows: 

"Your  letter  of  November  10  Is  received.  The  following  Is  a  copy 
of  the  forester's  letter  of  October  8,  1914,  commenting  on  Mr.  Jeter's 
application  No.  35,  filed  February  7,  1911,  under  the  act  of  June  11, 
1906,  for  *160  acres  on  northerly  side  of  Ship  creek,  commencing  at 
stake  near  mouth  of  creek,  320  rods  easterly  following  meanderlngs 
of  creek  to  Cor.  No.  2,  thence  N.  80  rods  to  Cor.  No.  3,  thence  320 
rods  W.  to  Cor.  No.  4,  thence  80  rods  S.  to  beginning  (unsurveyed).' 

*•!  have  carefully  examined  the  additional  report  and  map  trans- 
mitted In  this  case,  and  find  nothing  In  the  statement  of  facts  pre- 
sented which  will  now  justify  listing  the  tract  sought  by  Mr.  Jeter, 
located  within  the  executive  order  of  withdrawal  No.  1,  for  Alaska 
town  sites  Issued  April  21,  1914. 

"It  appears  that  Mr.  Jeter  settled  thereon  without  due  authority 
May  1,  1910,  and  subsequent  to  the  creation  of  the  National  Forest 
by  proclamation  of  February  23,  1909.  Such  settlement  created  no 
valid  claim.  His  continued  occupancy  and  Improvement  of  the  land 
illegally  appropriated  conveyed  no  valid  right  therein,  even  though 
such  occupancy  and  improvement  were  condoned  by  the  forest  officer 
In  consideration  of  the  possibility  of  its  being  listed  to  Mr.  Jeter  un- 
der the  act  of  June  11,  1906.  He  was  not  willing  to  accept  the  listing 
survey  by  metes  and  bounds  made  by  the  forest  oflScer.  He  desired 
to  have  the  matter  of  listing  held  In  abeyance  to  await  the  General 
Land  Office  survey.  In  order  that  the  tract  might  be  listed  by  legal 
subdivisions.  But  for  such  delay,  on  his  own  motion,  the  tract  could 
have  been  listed  with  the  Secretary  of  the  Interior,  and  Jeter's  pref- 
erence right  of  entry  acquired  prior  to  the  withdrawal  by  executive 
order,  which  has  Intervened  and  now  defeats  the  acquisition  of  such 
right. 

"Mr.  Jeter's  application  was  finally  rejected  by  this  office  by  letter 
of  October  6,  copy  of  which  is  Inclosed. 
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*'Mr.  Jeter*s  homestead  application  has  been  a  difficult  one  to  han- 
dle, since  it  has  been  impossible  to  adjust  the  boundaries  of  his 
claim  in  such  a  way  that  it  would  be  satisfactory  to  him  and  yet 
come  within  the  requirements  of  the  law." 

In  effect,  all  of  the  efforts  of  the  defendant  to  make  a  valid 
homestead  filing  or  location  of  said  premises  amounted  to  no 
more  than  an  attempt  to  buy  land  which  the  owner  was  not 
yet  ready  to  sell. 

W.  N.  Spence,  U.  S.  Dist.  Atty.,  of  Valdez,  for  the  United 
States. 

Maurice  D.  Leehev  and  L.  V.  Ray,  both  of  Seward,  for 
defendant. 

BROWN,  District  Judge.  Something  was  said  at  the  hear- 
ing of  this  case  with  regard  to  the  delay,  either  by  the  Secre- 
tary of  the  Interior  or  the  Secretary  of  Agriculture,  or  some 
one  authorized  to  act  in  the  matter  of  eliminating  lands  frcnn 
national  forest  reserves,  which  is  very  prejudicial  to  the 
defendant.  This  may  all  be  true,  and  still  the  defendant  is 
in  no  position  to  claim  a  legal  or  valid  right  to  said  land  until 
such  time  as  the  officers  authorized  by  law  to  dispose  of  said 
land  performed  the  various  administrative  acts  delegated  to 
them  by  the  public  land  laws  of  the  United  States. 

During  the  '80's,  and  up  to  the  late  Ws,  the  public  land  laws 
of  the  United  States  were  very  much  more  liberally,  or,  as 
may  be  said,  loosely,  administered.  To  such  an  extent  was  this 
true  that  the  settlers  upon  the  public  domain  in  the  Western 
states  and  territories  came  to  feel  and  believe  that  they  had 
almost  a  vested  right  in  and  to  all  public  lands  upon  which 
they  might  settle  or  establish  a  physical  possession.  When  the 
most  of  the  public  lands  were  disposed  of,  and  land  became 
scarcer,  the  policy  of  the  government  became  stricter.  Na- 
tional forest  reserves  were  established,  and  the  old-time  set- 
tlers and  squatters  upon  public  lands,  or  those  who  had  lived 
in  the  newer  states  and  territories,  desiring  to  make  such  set- 
tlements or  locations,  felt  very  much  aggrieved,  as  though  their 
personal  liberties  and  rights  had  been  infringed  and  invaded. 
During  the  past  30  years  I  have  had  an  intimate  personal 
knowledge  of  this  transition,  and  understand  and  appreciate 
fully  the  viewpoint  of  the  "old-timer,"  especially  those  in  a 
mining  country,  long  used  to  the  free  appropriation  of  mining 
claims  by  right  of  discovery  and  location  only. 
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This  may  have  nothing  to  do  with  this  case,  any  more  than 
it  serves  to  illustrate  the  position  of  the  defendant,  who  stren- 
uously insists  upon  his  right,  as  against  the  government  and 
against  anybody  else,  because  he  settled  upon  and  took  physical 
possession  of  a  certain  tract  of  public  land.  Because  the 
government  for  many  years  was  very  lenient  in  administering 
public  land  laws,  and  even  permitted  acts  of  occupancy  and 
trespassing  upon  the  public  lands  without  objection,  is  no  more 
reason  why  one  could  acquire  a  valid  or  legal  right  thereto, 
without  full  compliance  with  the  public  land  laws,  than  that  a 
guest  in  the  house  of  a  tolerant  and  generous  host  should, 
after  a  long  period  of  entertainment,  feel  that  he  was  unjustly 
treated  by  being  requested  to  leave. 

The  said  Chugach  National  Forest  Reserve  having  been 
duly  created  in  February,  1909,  no  homestead  filing  could  be 
made  within  the  limits  thereof  at  any  time  thereafter  without 
complying  with  the  rules  and  regulations  of  the  Secretary  of 
Agriculture,  which  are  provided  for  in  the  act  of  Congress 
approved  June  11,  1906  (34  Stat.  233,  c.  3074  [U.  S.  Comp. 
St.  1916,  §5162]),  as  follows: 

"That  the  Secretary  of  Agriculture  may  in  his  discretion,  and  he  Is 
hereby  authorized,  upon  application  or  otherwise,  to  examine  and 
ascertain  as  to  the  location  and  extent  (^  lands  within  permanent  or 
temporary  forest  reserves,  except  ♦  •  ♦  which  are  chiefly  valu- 
able for  agriculture,  and  which,  in  his  opinion,  may  be  occupied  for 
agricultural  purposes  without  injury  to  the  forest  reserves,  and 
which  are  not  needed  for  public  purposes,  and  may  list  and  describe 
the  same  by  metes  and  bounds,  or  otherwise,  and  file  the  lists  And 
descriptions  with  the  Secretary  of  the  Interior,  with  the  request  that 
the  said  lands  be  opened  to  entry  in  accordance  with  the  provisions 
of  the  homestead  laws  and  this  act" 

The  defendant  does  not  claim  to  have  complied  with  the 
rules  issued  by  said  Secretary  of  Agriculture,  which  are  found 
on  page  36  of  volume  36,  Land  Decisions,  as  follows : 

'^Regulations  Governing  Applications  under  the  Act  of  June  11,  1006. 
*'U.  S.  Department  of  Agriculture,  Forest  Service. 

"1.  Applications  must  be  made  upon  this  form  (a),  signed  by  the 
applicant,  and  mailed  to  the  forester,  Washington,  D.  C. 

"2.  Applicants  will  secure  preference  in  the  order  of  the  receipt 
of  their  applications,  unless  the  lands  were  occupied  by  bona  fide 
settlers  prior  to  January  1«  1906^  in  which  case  the  settlers  have  the 
preference. 
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'*3.  The  fact  that  an  applicant  has  settled  upon  the  land  will  not 
Influence  the  decision  with  respect  to  its  agricultural  character.  Set- 
tlement after  January  1,  1006,  and  in  advance  of  the  opening  by  the 
Secretary  of  the  Interior,  is  not  authorized  by  pie  act,  confers  no 
rights,  and  will  be  considered  trespass. 

'*4.  If  for  any  reason  an  application  is  rejected  or  withdrawn,  ap- 
plication may  be  made  for  another  tract  Applicants  entitled  to  a 
preference  right  under  the  act  will  be  permitted  to  occupy  the  land 
applied  for  by  them  upon  making  application  to  the  forest  supervisor. 

**5.  Settlement  and  entry  under  the  act  are  within  the  jurisdiction 
of  the  Secretary  of  the  Interior,  who  will  determine  the  preference 
rights  of  applicants." 

That  is  to  say,  the  defendant,  while  he  claims  to  have  made 
his  application  for  permission  to  make  homestead  entry  within 
said  forest  reserve,  does  not  claim  to  have  ever  received  per- 
mission so  to  do,  or  that  his  application  was  granted ;  on  the 
contrary,  his  own  testimony  shows  that,  as  above  stated,  in 
May,  1913,  he  applied  to  the  land  office  at  Juneau,  and  his 
application  was  refused,  whereas,  had  the  said  land  been  open 
to  homestead  settlement,  in  the  manner  provided  by  law,  his 
application  would  have  been  received,  and  he  thereby  have 
initiated  a  valid  right,  which  could  not  have  been  taken  from 
him  by  the  decision  of  any  court,  or  he  be  deprived  of  the  said 
land,  except  by  due  process  of  law,  such  being  his  constitution- 
al right.  But,  as  the  case  stands,  he  is  and  has  been,  during  all 
of  these  years,  a  mere  trespasser,  permitted  to  remain  on  said 
land  only  by  sufferance,  and  never  has  acquired  any  valid  or 
legal  right.  He  has  merely  been  a  suitor,  seeking  to  acquire 
or  purchase  said  land. 

The  regulations  of  the  Secretary  of  Agriculture  under  said 
act  of  June  11,  1906,  have  all  the  force  and  effect  of  law,  as 
has  been  expressly  held  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  United  States  v.  Grimaud,  220  U.  S.  506, 
31  Sup.  Ct.  480,  55  L.  Ed.  563. 

The  complaint  sets  out  that  the  President,  under  the  act  of 
Congress  approved  March  12,  1914  f38  Stat.  305  [U.  S.  Comp. 
St.  1916,  §§  3593a-3593d]),  entitled  "An  act  to  authorize  the 
President  of  the  United  States  to  locate,  construct,  and  open 
railroads  in  the  territory  of  Alaska,  and  for  other  purposes,'' 
set  apart  and  reserved  a  tract  of  land  for  railroad  terminal  pur- 
poses, within  which  is  included  the  land  claimed  by  defendant 
herein.  Even  if  this  was  not  allied  or  proved,  the  United 
States  could  still  maintain  this  action  to  remove  defendant 
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from  said  land,  although  it  had  no  pressing  use  for  said  land, 
it  being  in  a  national  forest  reserve  and  therefore  not  subject 
to  settlement  or  sale.  But  in  this  case  it  appears  that  the  Unit- 
ed States  has  undertaken  a  very  important  enterprise,  to  wit, 
the  building  of  a  railroad  from  tidewater  in  Alaska  to  the 
coal  fields,  and  thence  into  the  interior  of  the  country,  and  has 
urgent  need  of  this  land,  and  that  defendant's  occupation  of 
said  premises  is  necessarily  an  impediment  and  obstruction  to 
the  operations  of  said  railroad  building,  which  is  now  in  active 
operation. 

The  defendant  has  made  claims  for  rental  and  damages  for 
the  use  of  said  land,  upon  which  the  United  States  is  now  con- 
ducting its  railroad  operations. 

The  remedy  sought  here,  that  of  mandatory  injunction,  has 
been  sustained  and  upheld  by  decisions  of  the  Supreme  Court 
of  the  United  States,  which  is  the  highest  law  in  our  land. 
See  the  case  of  Light  v.  U.  S.,  220  U.  S.  523,  31  Sup.  Ct.  485. 
55  L.  Ed.  570;  also  U.  S.  v.  Cattle  Co.  (C.  C.)  33  Fed.  330; 
U.  S.  V.  Henrylyn  Irr.  Co.  (D.  C.)  205  Fed.  970;  U.  S.  v. 
Brighton  Ranch  Co.  (C.  C.)  25  Fed.  465 ;  U.  S.  v.  Brighton 
Ranche  Co.  (C.  C.)  26  Fed.  218. 

Counsel  for  the  defendant  insists  that,  under  the  authorities, 
a  proceeding  of  this  kind  is  sustained  only  in  pursuance  of 
some  federal  statute  with  regard  to  fencing  public  lands,  etc. 
In  the  case  of  United  States  v.  Bernard,  202  Fed.  728,  121  C. 
C.  A.  190,  a  case  decided  by  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  which  is  the  appellate  court  for  all  Alaska 
cases,  the  court  says: 

"But  the  appellees  deny  that  the  court  below,  In  entertaining  ju- 
risdiction of  the  case  at  bar,  was  exercising  the  general  i>owers  of  an 
equity  court,  or  that  it  was  authorized  to  grant  any  of  the  incidental 
relief  which  ordinarily  pertains  to  suits  In  equity,  and  they  contend 
that  the  Jurisdiction  was  special  and  limited,  and  measured  by  the 
express  terms  of  Act  Feb.  25,  1885,  c.  149,  23  Stat  321  (U.  S.  Comp. 
Stat.  1901,  p.  1524),  and  that,  since  that  statute  confers  jurisdiction 
only  to  grant  injunctions  to  restrain  violations  of  the  act  and  to  or- 
der the  destruction  of  inclosures,  the  court  was  powerless  to  grant 
other  relief  such  as  it  might  grant  in  an  ordinary  suit  for  an  in- 
junction. 

"There  can  be  no  question  that,  irrespective  of  the  act  of  1885,  the 
United  States  has  all  the  common-law  rights  of  an  individual  in  re- 
spect to  depredations  committed  on  the  public  lands.  In  Camfield  v. 
United  States,  167  U.  S.  518-^24,  17  Sup.  Ct.  864,  867  (42  L.  Ed.  260). 
Mr.  Justice  Brown  said:    *It  needs  no  argument  to  show  that  the 
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building  of  fences  upon  public  lands  with  intent  to  inclose  them  for 
private  use  would  be  a  mere  trespass,  and  that  such  fences  might  be 
abated  by  the  officers  of  the  government,  or  by  the  ordinary  process- 
es of  courts  of  justice/  And  he  observed  that,  if  the  act  of  Febru- 
ary 25,  18S5,  be  construed  as  applying  only  to  fences  actually  erected 
upon  public  lands,  it  was  manifestly  unnecessary.  In  Cameron  v. 
United  States,  148  U.  S.  301.  13  Sup.  Ct.  595,  37  L.  Ed.  459,  the  court 
said  that  the  suit  provided  for  by  the  act  was  in  the  nature  of  a  suit 
in  equity. 

"In  United  States  v.  Brighton  Ranche  Co.  (C.  C.)  26  Fed.  218,  the 
defendant  had  built  a  fence  partly  on  its  own  land,  and  partly  on 
land  belonging  to  the  government,  and  inclosing  a  tract  of  several 
thousand  acres.  The  suit  was  in  equity,  to  compel  the  defendant, 
by  mandatory  injunction,  to  remove  its  fence  from  the  government 
land,  and  thus  leave  the  inclosed  government  land  free  from  all  ob- 
structions to  approach,  the  court  said:  *The  question  made  is  whether 
the  government  can  come  into  a  court  of  equity  and  avail  itself  of 
the  summary  remedies  given  by  such  a  court  We  are  of  the  opinion 
that  it  can ;  and,  whether  the  act  of  the  defendant  comes  within  the 
technical  definition  of  purpresture  or  that  of  a  public  nuisance,  we 
are  of  the  opinion  that  the  government  can  come  into  a  court  of 
equity,  and  by  its  orders  have  an  end  put  to  this  trespass  on  the 
public  rights.  ♦  ♦  ♦  We  think,  too,  an  action  of  injunction  is  the 
appropriate  remedy,  and  that  an  action  of  ejectment  would  not  fur- 
nish full  protection  to  the  government.' 

"This  was  held  by  Judges  Brewer  and  Dundy  on  exceptions  to  the 
answer.  On  the  final  decision  of  the  case  (United  States  v.  Brighton 
Ranch  Co.  [C.  C]  25  Fed.  465)  Mr.  Justice  Miller  said:  'I  am  of 
opinion  that  the  United  States  is  entitled  to  its  injunction,  mandatory 
as  to  so  much  of  the  fence  complained  of  as  exists,  and  prohibitory 
as  to  building  any  future  fences,  so  far  as  either  of  them  comes 
within  the  following  principles:  (1)  There  exists  no  right  in  the  de- 
fendants to  build  any  fence  on  the  lands  of  the  United  States.  (2)  All 
lands  are  for  this  purpose  lands  of  the  United  States,  so  long  as  the 
legal  title  remains  in  the  United  States.  (3)  It  is  the  right  of  the 
United  States,  and  its  duty,  to  protect  all  such  lands  from  this  mis- 
use in  cases  where  there  have  been  any  kind  of  entries,  whether  of 
pre-emption,  homestead,  or  private  entry,  though  the  purchase  money 
be  paid,  so  long  as  the  legal  title  remains  in  the  United  States,  except 
where  these  latter  parties  build  their  own  fences,  oi*  give  express 
license  to  others  to  do  it.  In  these  cases  it  holds  the  title  in  trust, 
and  can  maintain  this  bill  to  remove  tlie  fence  or  prevent  its  erec- 
tion.' " 

It  follows,  therefore,  that  the  relief  prayed  for  by  plaintiff 
must  be  granted. 

Mandatory  injunction  will  be  issued  requiring  the  defendant 
forthwith  to  remove  from  the  said  land  both  himself  and  all 
structures  erected  by  him  thereon,  and  upon  his  failure  to  do 
5A.R.— 21 
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SO,  that  the  United  States  marshal  for  the  Third  division,  or 
any  deputy  of  said  marshal,  be  commanded  to  forthwith  re- 
move said  defendant  and  all  structures  placed  by  him  on  said 
premises. 


MIIX)T  V.  KEELING  et  al. 

(Second  Division.     Nome.    July  24,  1915.) 

No.  2601. 

INTEBPLEADEB  ^=»8(2) — ^PabTIBS. 

Where  two  or  more  persons,  whose  titles  are  connected  by 
reason  of  one  being  derived  from  the  other,  or  of  both  being 
derived  from  a  common  source,  claim  the  same  thing,  debt,  or 
duty  by  different  or  separate  interests,  from  a  third  person,  and 
he,  not  knowing  to  which  of  the  claimants  he  ought  of  right  to 
render  the  debt  or  duty,  or  to  deliver  the  thing,  fears  he  may  be 
hurt  by  some  of  them,  he  may  miaintain  a  suit  and  obtain  against 
them  the  remedy  of  interpleader. 

W.  A.  Gilmore,  of  Seattle,  Wash.,  and  G.  J.  Lomen,  of 
Nome,  for  plaintiff. 
James  Frawley,  of  Nome,  for  defendants. 

TUCKER,  District  Judge.  In  this  case,  I  am  of  opinion  that 
the  defendant  is  entitled  to  an  order  requiring  Joseph  Slisco- 
vich,  one  of  the  claimants  to  the  royalty,  to  interplead  in  the 
action. 

Except  for  the  case  of  Standley  v.  Roberts,  59  Fed.  836,  8 
C.  C.  A.  305,  I  have  been  unable  to  ascertain  the  facts  upon 
which  the  law  is  stated  in  the  several  citations  from  Cyc.  The 
cases  therein  referred  to  were  evidently  unlike  the  case  here 
quoad  the  facts.  Standley  v.  Roberts  is  surely  no  authority 
for  plaintiff's  contention.  In  that  case,  the  lessee  volimtarily 
took  an  independent  lease  from  each  of  two  adverse  claimants 
to  real  estate.  In  this  case,  there  was  only  one  lease,  with  an 
alleged  assignment  thereof  to  Sliscovich;  the  decision  in 
Standley  v.  Roberts  upon  the  facts  was  undoubtedly  correct. 
In  Pomeroy's  Equity  Jurisprudence,  vol.  5,  §  38,  it  is  said: 

"Where  two  or  more  persons,  whose  titles  are  connected  by  reason 
of  one  being  derived  from  the  other,  or  of  both  being  derived  from  a 
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common  source,  claim  the  same  thing,  debt,  or  duty  by  different  or 
separate  interests,  from  a  third  person,  and  he,  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to  render  the  debt  or  duty, 
or  to  deliver  the  thing,  fears  he  may  be  hurt  by  some  of  them,  he 
may  maintain  a  suit  and  obtain  against  them  the  remedy  of  inter- 
pleader." 

See,  also,  Fletcher's  Equity  Pleading  &  Practice,  §  772. 
An  order  may  accordingly  be  entered  in  accordance  with 
this  opinion. 


UNITED  STATES  ▼.  MARKRUD. 

(First  Division.    Juneau.    August  U,  1915.) 

No.  1092-B. 

Bail  ^=»43 — Ceiminal  Law — Rape. 

The  defendant  was  held  to  answer  on  the  charge  of  carnally 
knowing  an  Indian  girl  under  16  years  of  age.  The  committing 
magistrate  refused  to  admit  him  to  bail,  and  defendant  appealed 
to  the  district  court  judge  to  fix  bail  bond.  The  statute  (section 
2314)  provides  that  the  defendant  cannot  be  admitted  to  bail 
where  the  offense  charged  is  rape,  and  "where  the  proof  or  pre- 
sumption of  his  guilt  is  evident  or  strong."  HeldL,  the  proofs 
offered  in  this  case  are  not  considered  of  such  character  as  to 
justify  refusal  of  ball.    Defendant  admitted  to  bail. 

James  A,  Smiser,  U.  S.  Dist.  Atty.,  of  Juneau,  for  the  Unit- 
ed States. 

Z.  R.  Cheney,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  The  defendant  has  been  held 
to  answer  on  the  charge  of  carnally  knowing  a  girl  under  16 
years  of  age.  The  committing  magistrate  refused  to  admit  him 
to  bail,  and  defendant  has  appealed  to  this  court  under  section 
2322,  Compiled  Laws  Alaska  1913. 

Our  statutes  (sections  2314  and  2315)  provide  that  before 
conviction  defendant  is  entitled  to  be  admitted  to  bail  as  a 
matter  of  right,  unless  the  charge  be  murder  in  the  first  degree, 
treason  or  rape,  and  the  proof  or  presumption  of  his  guilt  is 
evident  or  strong. 

Being  a  territory,  we  have  no  Bill  of  Rights,  such  as  obtains 
in  most  of  the  states,  by  which  the  giving  of  bail  is  a  matter 
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of  course  and  is  secured  to  the  people  as  a  right  which  Legisla- 
tures cannot  take  away  from  them ;  but  nevertheless  that  ex- 
altation of  the  freedom  of  the  individual  which  is  of  the  very 
essence  of  our  institutions,  and  the  inherent  righteousness  of 
the  idea,  have  crystallized  into  a  public  opinion  which  may  be 
said  to  have  caused  the  enactment  of  the  section  of  the  statute 
aforesaid.  Those  same  influences  are  responsible  for  the  uni- 
versal belief  among  the  profession  and  the  laity  that  it  must 
be  an  extreme  case  indeed  which  is  not  bailable. 

Under  the  statute  the  fact  that  the  charge  is  murder,  treason, 
or  rape  is  not  of  itself  sufficient  to  justify  a  refusal  of  bail ; 
but,  in  addition  to  the  charging  of  the  offense,  the  proof  or 
presumption  of  guilt  must  be  evident  or  strong.  This  lan- 
guage cannot  be  taken  to  mean  only  that  there  must  be  a 
prima  facie  case  made  sufficient  to  hold  the  defendant;  the 
proof  must  amount  to  something  more  than  that. 

To  substantiate  the  charge  on  which  this  defendant  is  held, 
it  is  essential  that  there  be  proven  both  that  defendant  did  the 
act  and  that  the  girl  was  under  16  years  of  age  at  the  time. 

The  evidence  that  the  defendant  did  the  act  consists  in  the 
statement  of  the  girl  herself,  together  with  some  oral  admis- 
sions, alleged  by  the  girl's  sister  to  have  been  made  to  her  by 
the  defendant.  Oral  admissions  are  not  regarded  as  a  very 
high  order  of  proof.  So  lightly  are  they  esteemed  that  it  is 
made  the  duty  of  the  court  to  instruct  a  jury  that  they  **are  to 
be  received  with  caution."  Section  1505,  subd.  4.  The  testi- 
mony of  the  alleged  victim  of  a  rape  has  always  been  a  matter 
to  be  closely  scrutinized.  With  such  suspicion  was  it  regarded 
in  the  days  of  our  forefathers  that  they  would  place  no  cre- 
dence in  it,  unless  it  was  corroborated. 

Again,  the  girl's  age  is  a  most  vital  consideration.  She 
must  be  shown  to  have  been  under  16  years  at  the  time  of  the 
commission  of  the  act,  before  a  conviction  could  be  secured. 
In  this  case  the  evidence  as  to  age  is  not  strong.  Her  sister, 
an  Indian  woman  23  years  of  age,  testifies  that  the  girl  was 
born  on  January  20,  1900.  Her  direct  testimony  on  this  point 
is  a  dogmatic  assertion,  and  her  cross-examination  does  not 
strengthen  that  assertion.  Asked  how  she  knows  her  sister 
was  born  on  January  20,  1900,  she  says : 

"Well,  I  remember  just  when  she  was  born,  January  20th.  Q.  How 
do  you  remember  that?  Have  you  looked  it  up  since  this  case  start- 
ed?   Is  that  the  way  you  remember  it?    A.  Lots  of  people  in  KilUs- 
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noo  remembers  it.  Q.  Di<l  you  talk  with  some  one  about  it?  A.  I 
never  talked  with  any  one,  but  I  know  just  how  old  she  la — 15 
years  old  January  20th.  Q.  I  want  to  know  how  you  know  it?  A. 
Well,  I  know  it." 

It  is  not  the  purpose  of  the  court  to  belittle  the  testimony 
against  the  defendant.  There  is  enough  here  to  make  a  prima 
facie  case,  and  it  may  be  that  on  the  trial  there  will  be  a  great 
deal  more.  The  court  does  not  know  about  this — is  not  con- 
cerned about  that.  The  sole  question  here  is :  Is  the  show- 
ing strong  enough  to  justify  denying  the  defendant  bail? 

As  yet  he  has  not  been  convicted  of  any  crime.  When  it  is 
remembered  that  the  charge  of  rape  is  one  easy  to  be  made, 
hard  to  be  proved,  and  harder  to  be  disproved,  it  is  not  un- 
reasonable to  insist  that  the  evidence  should  present  a  stronger 
case  than  is  here  presented  before  a  defendant,  who  has  mere- 
ly been  committed,  will  be  denied  the  right  to  give  bail. 
Unless  it  is  the  law  that  a  person  accused  of  rape  shall  not 
under  any  circumstances  be  admitted  to  bail,  it  would  be  hard 
to  justify  the  refusal  of  bail  to  this  defendant.  I  do  not  think 
that  is  the  law. 

Defendant  will  be  admitted  to  bail  in  a  sum  reasonably  suffi- 
cient to  hold  him. 


TERRITORY  v.  ALASKA  PAC.  FISHERIES, 

SAME  V.  HOONAH  PACKING  CO. 

(First  Division.    Juneau.    August  11,  1915.) 

Nos.  1325-A,  132e-A. 

1.  Fish  ^=»9 — Statutes  ^=>55 — Criminal  Law. 

Prior  to  1912  Congress  had  enacted  laws  for  the  protection 
of  the  fisheries  of  Alaska,  and  assessed  a  tax  on  the  manufac- 
tured output  thereof.  On  August  24,  1912,  Congress  passed  an 
act  creating  a  Legislature  in  Alaska  (Act  Aug.  24,  1912,  a  387, 
37  Stat.  512)  and  conferring  on  it  legislative  power  to  alter, 
amend,  modify,  and  repeal  existing  laws,  but  providing  that  the 
power  "herein  granted  to  the  Legislature  ♦  ♦  ♦  shall  not 
extend  to  the  fish  ♦  *  ♦  laws:  ♦  ♦  *  Provided  further, 
that  this  provision  shall  not  operate  to  prevent  the  Legislature 
from  Imposing  other  and  additional  taxes  or  licenses"  on  tlie 
fisheries.  By  an  act  of  the  territorial  Legislature  approved  April 
29,  1915  (Session  Laws  1915,  p.  185),  the  Legislature  did  impose 
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other  and  additional  license  taxes  on  fish  traps  in  Alaska.  The 
defendant  refused  to  pay  his  license  tax  and  was  sued  therefor 
under  the  territorial  act.  He  defended  upon  the  ground  that 
by  a  prior  act  of  Congress  the  United  States  had  reserved  to 
Itself  the  exclusive  control  of  fish  in  Alaska,  and  therefore  the 
Legislature  of  the  territory  was  without  power  to  levy  the  tax 
sued  for.  Held,  the  act  of  1912  creating  the  Legislature  and 
conferring  the  power  to  levy  the  tax,  being  the  latest  expression 
of  the  Congressional  will  on  the  subject,  repealed  that  part  of 
the  prior  act  of  Congress  which  declared  that  the  original  tax 
levied  by  Congress  "shall  be  tu  lieu  of  all  other  license  fees  and 
taxes.'*  The  territorial  act  levying  the  "other  and  additional 
taxes"  is  a  valid  exercise  of  power  conferred  by  Congress. 

2.  Tebbitobibs  ^=»8— Constitutional  Law — Fish — STATurxa 

By  Act  June  26,  1906,  c.  3547,  34  Stat.  478,  Congress  levied  a 
license  tax  on  canned  salmon  and  other  fishery  products  in 
Alaska,  "la  lieu  of  all  other  license  fees  and  taxes  therefor  and 
thereon."  By  Act  Aug.  24,  1912,  c.  387,  37  Stat.  512,  Congress 
created  the  Legislature  of  Alaska,  and  gave  it  power  "to  alter, 
amend,  modify,  and  repeal  laws  in  force  in  Alaska,"  with  certain 
reserved  exceptions,  among  them  being  '*that  the  authority  her^n 
granted  to  the  Legislature  to  alter,  amend,  modi^,  and  repeal 
laws  in  force  in  Alaska  shall  not  extend  to  the  ♦  •  ♦  fish 
•  ♦  *  laws:  *  ♦  ♦  Provided  further,  that  this  provision 
shall  not  operate  to  prevent  the  Legislature  from  imposing  other 
and  additional  taxes  or  licenses."  The  Legislature  passed  the 
act  of  April  29,  1915  (Session  Laws  1915,  p.  185),  imposing  other 
and  additional  license  taxes  on  fish  traps  in  Alaska.  Defendant 
was  sued  to  recover  the  tax,  which  he  refused  to  pay,  and  de- 
fended upon  the  ground  that  the  tax  is  a  violation  of  section  8, 
art.  1,  Const.  U.  S.,  for  the  want  of  uniformity  throughout  the 
United  States.  Held,  the  revenue  to  be  raised  by  the  act,  includ- 
ing  the  tax  sued  for,  is  a  local  tax  for  the  support  of  the  terri- 
tory, and  not  open  to  the  constitutional  objection,  under  the  au- 
thority of  Binns  v.  United  States,  194  U.  S.  486,  24  Sup.  Ct  816, 
48  L.  Ed.  1087. 

3.  Tebbitobies  ^=>11 — Constitutional  Law — Legislative  Powers. 

Congress  has  plenary  legislative  power  in  the  territory  of 
Alaska.  It  can  legislate  on  all  rightful  subjects  of  legislation 
therein  not  prohibited  by  the  national  Constitution,  and  can  con- 
fer that  power  on  a  territorial  Legislature  created  therein  under 
the  Congress. 

4.  Teebitobies    ^=>20 — Legislative   Poweb — Limitations. 

The  powers  of  the  territorial  Legislature  of  Alaska  are  lim- 
ited by  the  act  defining  those  powers.  The  Organic  Act  is  a 
grant  of  specific  powers,  and  not  a  reservation  of  specific  powers. 
The  legislative  power  extends  to  "all  rightful  subjects  of  leglsla- 
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tion  not  inconsistent  with  the  Constitution  and  laws  of  the 
United  States,"  not  forbidden  by  the  limitations  of  the  grant 
in  the  Organic  Act. 

5.  Statutes  ^=>245— Taxation — Consthuction. 

Taxation  statutes  are  to  be  strictly  construed  against  the 
taxing  power,  yet  they  are  to  be  construed  to  mean  something, 
if  possible,  and  are  not  to  have  their  vitality  frittered  away  by 
technical  refinements. 

By  act  approved  April  29,  1915  (Sess.  Laws  1915,  p.  185), 
the  Legislature  of  Alaska  provided  as  follows : 

"Section  1.  That  any  i)erson,  firm  or  corporation  prosecuting  or 
attempting  to  prosecute  any  of  the  following  lines  of  business  in 
the  territory  of  Alaska  shall  apply  for  and  obtain  a  license  and  pay 
for  said  license,  for  the  respective  lines  of  business  as  follows: 
*  *  *  &  Fish  traps,  fixed  or  floating,  $100.00  per  annum.  So-call- 
ed dummy  traps  included.    •    •    ♦ " 

It  also  provided  in  section  2  that : 

"Every  person,  firm  or  corporation  desiring  to  engage  In  any  of 
the  lines  of  business  specified  in  section  1,  shall  first  apply  to  and 
obtain  from  the  territorial  treasurer  a  license.  If  the  tax  for  the 
license  applied  for  is  a  fixed  sum,  the  amount  of  such  license  tax 
shall  accompany  the  application." 

Said  section  2  further  provided  for  the  bringing  of  a  suit, 
either  civil  or  criminal,  to  collect  the  license;  and  section  4  of 
the  said  act  provided : 

"Special  remedies  provided  by  this  act  •  •  •  shall  not  be 
deemed  exclusive,  and  any  appropriate  remedy,  either  civil  or  crimi- 
nal or  both,  may  be  invoked  by  the  territory  in  the  collection  of  all 
taxes ;  and  in  civU  actions  the  same  penalties  may  be  collected  as  are 
herein  provided  in  criminal  actions." 

Under  the*  provisions  of  this  act  of  the  Legislature,  the  ter- 
ritory of  Alaska  brought  suit  against  the  defendant,  alleging 
in  the  complaint : 

"That  during  the  month  of  June,  1915,  and  continuously  up  to 
the  present  time,  the  defendant  was  engaged  in  and  prosecuting  and 
attempting  to  prosecute  the  business  of  fishing  by  means  of  fish  traps 
situate  in  the  waters  of  Alaska,  and  that  it  has  failed,  neglected, 
and  refused  to  pay  the  license  tax,  or  any  part  thereof,  provided  for 
by  said  act  of  the  Legislature.  Wherefor  the  territory  asks  for  judg- 
ment for  the  amount  of  the  license  tax  due." 
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To  this  a  demurrer  has  been  interposed,  on  the  ground  that 
the  said  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  and  in  support  of  the  demurrer  the  point 
is  raised  that  the  Legislature  had  no  power  to  impose  such  a 
tax,  for  the  reasons : 

(1)  Congress  has  reserved  to  itself  the  exclusive  control  of 
the  fish  and  game  of  Alaska. 

(2)  The  said  tax  is  in  violation  of  section  9  of  the  Organic 
Act  of  the  territory  (Act  Aug.  24,  1912,  37  Stat.  512),  which 
provides: 

"AU  taxes  shaU  be  uniform  upon  the  same  class  of  subjects,  and 
shaU  be  levied  and  coUected  under  general  laws,  and  the  assessment 
shaU  be  according  to  the  actual  value  thereof." 

J.  H.  Cobb,  of  Juneau,  for  plaintiff. 

Z.  R.  Cheney,  of  Juneau,  for  defendants. 

JENNtNGS,  District  Judge.  As  to  the  first  point  raised  in 
support  of  the  demurrer,  to  wit,  "Congress  has  reserved  to 
itself  the  exclusive  control  of  the  fish  and  game  of  Alaska," 
it  is  urged  that  by  the  act  approved  June  26,  1906  (34  Stat. 
478),  Congress  provided: 

"That  every  person,  company,  or  corporation  carrying  on  the 
business  of  canning,  curing,  or  preserving  fish  or  manufacturmg 
fish  products  within  the  territory  known  as  Alaska  *  *  *  shall, 
in  lieu  of  all  other  license  fees  and  taxes  therefor  and  thereon,  pay 
Ucense  taxes  on  their  said  business  and  output  as  follows: 

Oannel  salmon,  4^  per  case; 

Pickled  salmon,  10^  per  barrel; 

Salt  salmon  in  bulk,  5^  per  100  pounds; 

Fish  oil,  10^  per  barrel; 

Fertilizer,  20^  per  ton." 

And  that  the  Organic  Act  of  the  territory,  passed  six  years 
after  the  act  of  1906,  and  which  provides  that  the  power  of  the 
Legislature  should  not  extend  to  the  fish  laws,  "or  to  the  laws 
of  the  United  States  providing  for  taxes  on  business  and  trade : 
*  *  *  Provided,  further,  that  this  provision  shall  not  oper- 
ate to  prevent  the  Legislature  from  imposing  other  and  addi- 
tional taxes  or  licenses*'  (C,  L.  1913,  §  410),  should  be  taken 
to  mean  that  the  Legislature  is  not  prohibited  from  imposing 
other  and  additional  licenses  or  taxes  "on  other  kinds  of  in- 
dustries and  on  other  kinds  of  business  or  trade  not  covered  by 
the  act  of  1906." 
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The  reasoning  advanced  why  the  court  should  so  hold  is  not 
convincing.  On  the  contrary,  as  the  Organic  Act  is  the  latest 
expression  of  the  legislative  will  on  the  subject,  it  would 
seem  that  it  must  be  taken  as  repealing  that  part  of  the  for- 
mer act  which  is  in  conflict  therewith,  to  wit,  "shall,  in  lieu  of 
all  other  license  fees  and  taxes."  For  the  court  to  hold  that  the 
later  act  does  not  repeal  the  former  act  to  the  extent  indicated, 
it  would  be  compelled  to  read  into  the  later  act  some  words 
which  are  not  there,  to  wit:  "On  other  kinds  of  industries 
and  on  other  kinds  of  business  or  trade  not  covered  by  the 
act  of  1906."  This  would  not  be  justified  by  any  canon  of 
construction.  The  very  position  of  the  proviso  in  the  statute 
shows  what  Congress  had  in  mind,  to  wit,  that  in  imposing 
other  and  additional  licenses  or  taxes  the  Legislature  should 
not  be  fettered  by  anything  contained  in  the  act  of  1906. 
It  is  not  apparent  that  there  is  any  need  of  construction,  for 
the  language  is  plain  and  unambiguous.  A  reference  to  the 
debates  in  Congress  when  the  bill  was  before  it  would  clear 
up  any  ambiguity,  if,  indeed,  any  such  existed. 

The  bill  came  up  for  argument  on  Wednesday,  the  24th  of 
April,  1912.    In  its  original  form  the  proviso  was  as  follows : 

**That  the  authority  herein  granted  to  the  Legislature  to  alter, 
amend,  modify  and  repeal  laws  In  force  In  Alaska  shall  not  extend 
to  the  customs,  internal  revenue,  postal  or  other  general  laws  of  the 
United  States." 

And  nothing  was  there  said  about  the  ganie  or  the  fish. 
Whereupon  the  following  occurred: 

Mr.  Willis:  Mr.  Chairman,  I  offer  the  following  amendment,  which 
I  send  to  the  desk  and  ask  to  have  read. 

The  clerk  read  as  follows: 

Line  9,  page  23,  after  the  word  "States,"  insert  the  words  "or  to 
the  game  laws  of  the  United  States  applicable  to  Alaska." 

Mr.  Mann:  Wliy  not  make  it  game  and  fish  laws? 

Mr.  Wickersham:  Mr.  Chairman,  I  think  the  fish  laws  ought  to  be 
left  alone. 

Mr.  Mann:  Why  not  make  it  game  and  flsh  laws,  so  that  they  can- 
not repeal  the  fish  laws?    They  can  pass  new  fish  laws. 

Mr.  Willis:  Mr.  Chairman,  I  will  accept  that  amendment,  and  ask 
unanimous  consent  that  it  be  so  modified,  and  reported  as  modified. 

The  Chairman:  Without  objection,  the  amendment  will  be  so 
modified,  and  the  clerk  will  report  the  amendment  as  modified. 

The  clerk  read  as  follows: 

Line  9,  page  23,  after  the  words  "States,"  insert  the  words  "or 
to  the  game  and  flsh  laws  of  the  United  States  applicable  to  Alaska."^ 
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Mr.  Wickersham:  Mr.  Chairman,  I  do  not  think  that  the  word 
"fish"  ought  to  be  in  there.  I  think  the  fisheries  in  Alaska  need 
protection.  They  belong  to  the  people  of  the  state  or  to  the  terri- 
tory, and  they  do  not  belong  to  the  government  of  the  United  States. 
They  are  not  now  being  protected.  They  are  not  now  being  con- 
served, and  if  this  IJegislature  will  do  something  toward  conserving 
and  protecting  the  fish  it  ought  to  be  allowed  to  do  it  This  simply 
bars  the  Legislature  from  protecting  the  fisheries  in  that  territory, 
and  it  ought  not  to  be  in  the  bilL 

Mr.  Mann:  The  gentleman  will  notice  this  provision  does  not  apply 
to  passing  laws,  but  only  to  the  repealing  of  laws. 

Mr.  Willis:  It  seems  to  me  the  observation  of  the  gentleman 
from  Illinois  answers  the  objection  of  the  gentleman  from  Alaska. 
It  simply  provides,  if  it  shall  be  adopted,  that  the  Legislature  of 
the  territory  of  Alaska  shall  not  have  the  power  to  alter,  amend,  or 
repeal  the  United  States  fish  or  game  laws  now  in  force  in  the  terri- 
tory. It  does  not  take  away  from  the  Legislature  the  power  to  pass 
additional  laws  of  that  character.  It  seems  to  me  that  meets  the 
objection. 

Mr.  Wickersham:  I  think  they  ought  to  be  allowed  to  amend  them. 

Mr.  Willis:  We  have  a  federal  fish  law  in  Alaska.  The  gentle- 
man is  not  objecting  to  that 

Mr.  Wickersham:  No. 

Mr.  Willis:  That  is  all  this  amendment  provides;  that  the  L^s- 
lature  shall  not  have  the  power  to  amend  the  present  fish  or  game 
laws. 

Mr.  Wickersham:   What  does  that  mean? 

Mr.  Willis:   It  means  that  the  present  law  shall  stand. 

Mr.  Flood,  of  Virginia:  Suppose  Congress  passes  a  law  revising 
and  extending  the  fish  laws  there? 

Mr.  Willis:  Well,  undoubtedly  that  will  be  the  paramount  law  of 
Alaska. 

Mr.  Blood,  of  Virginia:  What  will  be  the  effect  of  the  gentleman's 
amendment? 

Mr.  Willis:  The  effect  of  this  amendment  will  be,  as  I  understand 
it,  simply  to  take  away  from  the  Legislature  of  Alaska  the  power  to 
amend  the  fish  or  game  laws  now  in  effect  in  Alaska. 

Mr.  Flood,  of  Virginia:  It  would  not  have  the  effect  to  take  away 
from  the  Legislature  of  Alaska  the  power  to  amend  the  fish  laws 
we  hereafter  pass. 

Mr.  Willis:  No;  I  do  not  think  it  would,  as  I  have  worded  it 
although  I  did  not  have  that  in  mind  when  I  drafted  the  amend- 
ment 

Mr.  Mann:  They  would  not  have  that  power. 

Mr.  Willis:  They  would  not  have  that  power  now. 

Mr.  Flood,  of  Virginia:  The  gentleman  is  aware  of  the  fact  there 
is  a  proposition  to  revise  the  fish  laws? 

Mr.  Willis:  Yes;   I  think  the  bill  is  a  good  one  and  ought  to  pass. 

Mr.  Flood,  of  Virginia:  And  will  in  all  probability  become  the  law. 
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Mr.  WUlls:  It  seems  to  me  this  meets  the  objection  that  has  been 
raised  in  a  perfectly  fair  manner,  and  I  think  it  is  a  fair  objection ; 
but  I  do  not  believe  the  Legislature  ought  to  repeal  the  present  game 
or  fish  laws. 

Mr.  Mann:  We  have  endeavored  to  provide  in  a  way  for  the  con- 
servation of  the  fisheries  and  game  up  there.  We  ought  not  to  per- 
mit those  laws  to  be  repealed;  but,  if  they  want  to  make  them 
more  stringent,  and  probably  do,  they  ought  to  have  that  right. 

Mr.  Flood,  of  Virginia:  I  do  not  think  the  amendment  means  any- 
thing ;  but,  if  it  will  please  anybody  to  put  it  in,  why,  let  it  go. 

Mr.  Wickersham:   I  shall  withdraw  my  objection. 

The  question  was  taken,  and  the  amendment  was  agreed  to. 

(Vol.  48,  part  6,  page  5288,  Congressional  Record,  62d  Oongress, 
Second  Session.) 

This,  however,  did  not  seem  to  be  specific  enough  for  the 
Senate,  for  when  the  bill  reached  that  body  it  was  amended  by 
having  added  to  it  this  provision: 

"Provided,  further,  that  this  provision  shall  not  operate  to  pre- 
vent the  Legislature  from  imposing  other  and  additional  taxes  and 
licenses." 

The  House  refused  to  agree  to  this  and  to  several  other 
amendments,  and  the  committee  on  conference  of  the  House 
reported,  recommending  that  the  House  recede  from  its  dis- 
agreement to  this  Senate  amendment.  The  House  did  recede 
from  said  disagreement,  and  the  Senate  proviso  was  added  to 
the  bill. 

This  occurred  on  August  20,  1912,  and  the  record  of  it  is 
found  in  said  Congressional  Record  at  page . 

Thus  it  will  be  seen — 

(1)  That  there  is  on  the  face  of  the  bill  no  expression  of 
any  such  purpose  as  is  contended  for. 

(2)  That  no  such  purpose  as  is  contended  for  was  in  the 
minds  of  the  legislators  when  the  bill  passed,  but,  on  the  con- 
trary, what  was  in  their  minds  was  that  the  Legislature  should 
have  the  power  to  levy  additional  taxes  on  the  fish  and  the 
game  business  and  on  other  businesses. 

As  to  the  second  point  raised  in  support  of  the  demurrer, 
to  wit,  "The  said  tax  is  in  violation  of  section  9  of  the  Organic 
Act  of  the  territory." 

A  reference  to  the  legislation  and  to  one  Supreme  Court  de- 
cision on  the  subject  of  the  taxation  of  the  fisheries  business 
in  Alaska  may  throw  some  light  on  the  subject 
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By  the  Criminal  Code  of  Alaska,  adopted  March  3,  1899 
(C.  L.  1913,  §  2569),  Congress  provided: 

"That  any  person  or  persons,  corporation,  or  company  prosecuting 
or  attempting  to  prosecute  any  of  the  following  lines  of  business 
within  the  district  of  Alaska  shall  first  apply  for  and  obtain  a  li- 
cense so  to  do  from  a  district  court  or  a  subdivision  thereof  in  said 
district,  and  pay  for  said  license  for  the  respective  lines  of  business 
and  trade  as  follows,  to  wit:    ♦    ♦    ♦ 

Fisheries:    Salmon  canneries,  44  per  case; 

Salmon  salterles,  10^  per  barrel; 

B^sh  oil  works,  10^  per  barrel; 

Fertilizer  works,  20^  per  ton.    •    •    •»» 

The  point  was  raised  that  this  act  was  in  violation  of  section 
8,  article  1,  of  the  Constitution  of  the  United  States,  which 
reads : 

"The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  *  *  *  but  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States" 

— and  that  said  act,  insomuch  as  it  directed  the  money  to  be 
paid  into  the  treasury  of  the  United  States,  could  not  be  sus- 
tained. The  point  was  passed  upon  in  the  case  of  Binns  v. 
United  States,  194  U.  S.  486,  at  page  491,  24  Sup.  Ct.  816,  at 
page  817  [48  L.  Ed.  1087],  and  Justice  Brewer  says: 

"We  shall  assume  that  the  purpose  of  the  license  fees  required  by 
section  460  is  the  collection  of  revenue,  and  that  the  license  fees 
are  excises  within  the  constitutional  sense  of  the  terms.  Never- 
theless we  are  of  opinion  that  they  are  to  be  regarded  as  local  taxes 
imposed  for  the  purpose  of  raising  funds  to  support  the  administra- 
tion of  local  government  in  Alaska.  It  must  be  remembered  that 
Congress,  in  the  government  of  the  territories,  as  well  as  of  the 
District  of  Columbia,  has  plenary  power,  save  as  controlled  by  the 
provisions  of  the  Constitution;  that  the  form  of  government  it  shall 
establish  is  not  prescribed,  and  may  not  necessarily  be  the  same 
In  all  the  territories.  We  are  accustomed  to  that  generally  adopted 
for  the  territories,  of  a  quasi  state  government,  with  executive,  leg- 
islative, and  Judicial  officers,  and  a  Legislature  endowed  with  the 
power  of  local  taxation  and  local  expenditures ;  but  Congress  is  not 
limited  to  this  form.  In  the  District  of  Columbia  it  has  adopted  a 
different  mode  of  government,  and  In  Alaska  still  another.  It  may 
legislate  directly  in  respect  to  the  local  affairs  of  a  territory,  or 
transfer  the  power  of  such  legislation  to  a  I^egislature  elected  by 
the  citizens  of  the  territory.  It  has  provided  in  the  District  of  Colum- 
bia for  a  board  of  three  commissioners,  who  are  the  controlling  offi- 
cers of  the  District  It  may  intrust  to  them  a  large  volume  of  legis- 
lative power,  or  it  may  by  direct  legislation  create  the  whole  body 
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of  statutory  law  applicable  thereto.  For  Alaska  Congress  has  es- 
tablished a  govermueut  of  a  different  form.  It  has  provided  no  legis- 
lative body,  but  only  executive  and  judicial  officers.  It  has  enacted 
a  Penal  and  Civil  Code.  Having  created  no  legislative  body  and  pro- 
vided for  no  local  legislation  in  respect  to  the  matter  of  revenue,  it 
has  established  a  revenue  system  of  its  own,  applicable  alone  to 
that  territory.  Instead  of  raising  revenue  by  direct  taxation  upon 
property,  it  has,  as  it  may  rightfully  do,  provided  for  that  revenue 
by  means  of  license  taxes." 

And  later  on  in  the  decision  the  learned  justice  quotes  the 
following  from  volume  32  Congressional  Record,  part  3,  p. 
2235,  to  wit: 

"*The  committee  on  territories  have  thoroughly  investigated  the 
condition  of  affairs  in  Alaska  and  have  prepared  certain  licenses 
which  in  their  Judgment  will  create  a  revenue  sufficient  to  defray  all 
the  expenses  of  the  government  of  the  territory  of  Alaska.  ♦  ♦  • 
They  are  licenses  peculiar  to  the  condition  of  affairs  in  the  terri- 
tory of  Alaska  on  certain  lines  of  goods,  articles  of  commerce,  etc., 
which,  in  the  judgment  of  the  committee,  should  bear  a  license,  in- 
asmuch as  there  is  no  taxation  whatever  in  Alaska.  Not  one  dollar 
of  taxes  is  raised  on  any  kind  of  property  there.  It  is  therefore 
necessary  to  raise  revenue  of  some  kind,  and  in  the  judgment  of  the 
committee  on  territories,  after  consultation  with  prominent  citizens 
of  the  territory  of  Alaska,  including  the  Governor  and  several  other 
officers,  this  code  or  list  of  licenses  was  prepared  by  the  committee. 
It  was  prepared  largely  upon  their  suggestions  and  upon  the  in- 
formation of  the  committee  derived  from  conversing  with  them.' 
While,  of  course,  it  would  have  simplified  the  matter  and  removed 
all  doubt  if  the  statute  had  provided  that  those  taxes  be  paid  direct- 
ly to  some  local  treasurer  and  by  him  disbursed  in  payment  of  terri- 
torial expenses,  yet  it  seems  to  us  it  would  be  sacrificing  substance 
to  form  to  hold  that  the  method  pursued  when  the  intent  of  Congress 
is  obvious,  is  sufficient  to  invalidate  the  taxes.  In  order  to  avoid  any 
misapprehension  we  may  add  that  this  opinion  must  not  be  extended, 
to  any  case,  if  one  should  arise,  in  which  it  is  apparent  that  Congress 
is,  by  some  special  system  of  license  taxes,  seeking  to  obtain  from  a 
territory  of  the  United  States  revenue  for  the  benefit  of  the  nation 
as  distinguished  from  that  necessary  for  the  support  of  the  territorial 
government." 

Thus  it  will  be  seen  that  the  license  was  declared  to  be  a 
tax  and  was  sustained  as  not  being  in  contravention  of  the 
said  article  of  the  Constitution,  on  account  of  the  fact  that  the 
money,  although  to  be  paid  into  the  treasury  of  the  United 
States,  was  to  be  used  for  the  support  of  the  territory;  in 
other  words,  that  it  was  a  tax  imposed  on  businesses  in  Alaska 
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by  Congress,  the  then  legislative  body  for  Alaska,  for  local  pur- 
poses. 

Then  came  the  acts  of  Congress  of  June  6,  1906,  and  of 
August  24,  1912,  supra. 

Such  being  the  state  of  federal  legislation  on  the  subject 
of  taxing  the  fishing  industry  in  Alaska,  the  Legislature  of 
Alaska  passed  the  act  whose  validity  is  here  assailed. 

We  have  seen  by  the  Binns  Case  that  Congress  when  impos- 
ing a  license  tax  system  on  businesses  in  Alaska,  was  not 
fettered  by  the  constitutional  prohibition  as  to  uniformity". 
It  must  be  conceded  that  Congress  had  plenary  power  over  the 
territory ;  that  is,  that  it  could  legislate  on  all  rightful  subjects 
of  legislation  not  prohibited  by  the  national  Constitution.  This 
power  it  had,  not  so  much  from  its  constitutional  power  to 
make  rules  and  regulations  for  the  government  of  the  territory, 
as  from  its  inherent  power  arising  from  the  ownership  of  the 
res.  Having  this  power.  Congress  certainly  had  the  power  to 
confer  it  upon  the  Legislature.  It  is  true  that  the  powers  of 
that  Legislature  are  limited  by  the  act  defining  those  powers, 
and  that  in  this  respect  a  territorial  Legislature  differs  from 
state  Legislatures;  that  is  to  say,  the  organic  act  of  a  terri- 
tory is  a  grant  of  specific  powers  and  not  a  reservation  of 
specific  powers. 

Congress,  when  implanting  this  new  jurisdiction  in  Alaska, 
expressly  provided  that  the  power  of  the  Alaska  Legislature — 

"shall  extend  to  all  rightful  subjects  of  legislation  not  Inconsistent 
with  the    ♦    ♦    •    laws  of  the  United  States,  but"  It  shaU  not,  etc 

Then  follow  exceptions  too  numerous  to  mention,  more  than 
have  obtained  in  the  case  of  any  other  territory,  well-nigh 
emasculating  the  original  grant,  and  causing  it  to  "speak  the 
word  of  promise  to  the  ear  and  break  it  to  the  hope."  How- 
ever, of  its  pristine  vigor  there  is  left  enough  to  justify  the 
imposition  of  license  taxes  and  property  taxes.  Such  power 
finds  its  warrant  in  the  principle  that,  unless  a  power  is  forbid- 
den to  our  Legislature,  the  latter  possesses  the  power,  "pro- 
vided it  be  a  rightful  subject  of  legislation."  That  is  to  say. 
Congress,  ordaining  for  this  territory  an  Organic  Act,  does  a 
thing  for  the  territory  which  in  its  nature,  but  not  in  its  ex- 
tent, is  similar,  analogous,  to  what  the  people  of  a  state  do  when 
they  adopt  a  Constitution  for  the  state. 
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'The  legislative  power  to  be  exercised  by  the  territorial  Legisla- 
ture is  the  legislative  power  of  the  territory,  not  that  of  the  United 
States.  Both  states  and  territories,  in  a  certain  sense,  derive  their 
existence  from  the  legislation  of  Congress;  but  the  Jurisdiction  and 
authority  exercised,  either  by  a  state  or  territory,  is  that  of  a  state 
or  territory,  and  not  that  of  Congress.  Territorial  statutes  have  a 
distinct  and  well-defined  character  of  their  own«  The  people  of  a 
territory,  when  authorized  to  form  a  territorial  government,  are 
vested  with  a  qualified  sovereignty.  Congress  may  limit  their  powers, 
and  may  annul  their  enactments,  but,  subject  to  these  limitations, 
the  territory  is  a  government  Its  laws,  unless  set  aside  by  Congress 
or  the  courts,  are  the  laws  of  the  territory.  They  are  not  laws  of 
the  United  States,  within  the  ordinary  meaning  of  those  terms;  cer- 
tainly not  in  the  sense  that  the  acts  of  Congress,  approved  by  the 
president,  are  laws  of  the  United  States."  Adams  Exp.  Ca  v.  Denver 
&  R.  G.  R  CO.  (C.  C.)  16  Fed.  715. 

This  being  true,  the  inquiries  are  these: 

(a)  When  the  Legislature  imposed  this  license  tax,  was  it 
exercising  power  over  a  rightful  subject  of  legislation?  If  it 
was  not  so  exercising  power,  the  enactment  must  fall;  if, 
however,  it  was  so  exercising  power,  the  enactment  must 
stand,  unless  it  violates  some  other  provision  of  the  Constitu- 
tion, the  Organic  Act. 

That  the  power  to  raise  revenue  by  levying  a  license  tax 
on  business  pursuits  is  "a  rightful  subject  of  legislation"  will 
hardly  be  denied.  25  Cyc.  p.  599,  §  3,  and  cases  cited  in 
note  16. 

(b)  Pursuing  the  argument,  then:  Such  power,  being  a 
rightful-subject  of  legislation,  exists  in  the  Legislature  of  this 
territory,  unless  there  is  some  provision  in  the  Organic  Act 
which  negatives  the  power.  If  there  is  any  such  provision, 
where  is  it  to  be  found  ? 

Counsel  for  defendant  affects  to  find  it  in  that  provision  of 
the  Organic  Act  which  declares  that: 

*'AU  taxes  shall  be  uniform  upon  the  same  class  of  subjects  and 
shall  be  levied  and  collected  under  general  laws,  and  the  assessments 
shall  be  according  to  the  value  thereof.  No  taxes  shall  be  levied  for 
territorial  purposes  in  excess  of  one  per  centum  upon  the  assessed 
valuation  of  property  therein  in  any  one  year." 

If  this  uniformity  requirement  applied  to  anything  except 
direct  property  taxes,  the  argument  might  prevail ;  but  that  in 
fact  it  does  apply  exclusively  to  direct  property  taxes,  and  to 
nothing  else,  has  been  decided  so  often  as  to  be  beyond  cavil. 
25  Cyc.  pp.  605,  606,  and  cases  cited. 
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'The  Constitutions  of  many  of  the  states  contain  the  requirement 
that  taxation  shall  be  equal  and  uniform,  that  all  property  in  the 
state  shall  be  taxed  in  proportion  to  its  value,  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  or  that  the  Legislature  dhall  pro- 
vide for  an  equal  and  uniform  rate  of  assessment  and  taxation ;  and 
in  the  face  of  such  provisions  a  tax  law  which  violates  the  prescribed 
rule  of  equality  and  uniformity  is  invalid,  although  there  is  sufficient 
difference  in  the  wording  of  the  different  provisions  to  account  for 
some  lack  of  uniformity  in  the  decisions  as  to  what  constitutes  a 
violation  of  their  requirements.  The  requirement  does  not  apply  to 
every  species  of  taxation,  and  does  not  restrict  the  Legislature  to 
the  levying  of  taxes  upon  property  alone.  The  restriction  relates 
only  to  the  rate  or  amount  of  taxation  and  its  incidence  upon  tax- 
a'ble  persons  and  property,  and  does  not  limit  the  Legislature  in 
regulating  the  mode  of  levying  and  collecting  the  taxes  imposed,  and 
it  also  relates  only  to  property  within  the  state,  and  neither  the 
statutes  of  another  state  nor  the  action  of  its  taxing  officers  can 
affect  the  question.  In  the  absence  of  such  a  constitutional  require- 
ment it  is  not  essential  to  the  validity  of  taxation  that  it  shall  be 
equal  and  uniform,  and  in  such  a  case  a  tax  law  cannot  be  declared 
unconstitutional  merely  because  it  operates  unequally,  unjustly,  or 
oppressively. 

"The  requirement  of  equality  and  uniformity  applies  only  to  taxes 
in  the  proper  sense  of  the  word,  levied  with  the  object  of  raising 
revenue  for  general  purposes,  and  not  to  such  as  are  of  an  extraor- 
dinary and  exceptional  kind,  or  to  local  assessments  for  improve- 
ments levied  upon  property  specially  benefited  thereby,  or  to  other 
burdens,  charges,  or  impositions  which  are  not  properly  speaking 
taxes;  and  further,  such  a  constitutional  provision  is  to  be  restricted 
to  taxes  on  property,  as  distinguished  from  such  as  are  levied  on 
occupations,  business,  or  franchises,  and  on  inheritances  and  succes- 
sions, and  as  distinguished  also  from  exactions  imposed  in  the  exer- 
cise of  the  police  power  rather  than  that  of  taxation. 

"The  principle  of  equality  and  uniformity  does  not  require  the 
equal  taxation  of  all  occupations  or  pursuits,  nor  prevent  the  Legis- 
lature from  taxing  some  kinds  of  business  while  leaving  others 
exempt,  or  from  classifying  the  various  forms  of  business,  but  only 
that  the  burdens  of  taxation  shall  be  imposed  equally  upon  all  per- 
sons pursuing  the  same  avocation,  or  that  if  those  following  the  same 
calling  are  divided  into  classes  for  the  purposes  of  taxation,  the  basis 
of  classification  shall  be  reasonable  and  founded  on  a  real  distinction, 
and  not  merely  arbitrary'  or  capricious.  To  this  extent  also,  and  no 
further,  the  principle  applies  to  license  fees  or  taxes  imposed  under 
the  police  power  or  for  the  better  regulation  of  occupations  supposed 
to  have  an  important  public  aspect." 

37  Cyc.  pp.  729-733. 

It  is  urged  that  the  Legislature  has  only  such  powers  of  tax- 
ation as  are  conferred  by  section  9  of  the  Organic  Act.    But 
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this  IS  a  mistake.  It  is  true  that  that  section  expresses  the 
limit  of  its  powers  as  to  direct  property  taxation,  but  it  is  else- 
where granted  the  express  power  to  raise  revenue  by  license 
taxes  (Compiled  Laws  Alaska  1913,  §  410),  and  as  a  matter  of 
fact  that  is  the  only  method  of  taxation  which  the  Legislature 
has  adopted. 

It  is  said  that  the  system  of  taxation  adopted  is  the  exer- 
cise of  special  and  not  general  legislation.  This  position  is 
untenable.  See  Codlin  v.  Kohlhousen,  9  N.  Mex.  565,  58  Pac. 
499. 

It  is  said  that  there  has  been  no  assessment,  but — 

"the  cardinal  rule  in  taxation,  that  whenever  a  tax  is  to  be  fixed  by 
assessment  the  due  assessment  must  precede  any  valid  claim  of 
such  tax,  does  not  apply  to  license  taxes,  except  where  the  statute  ex- 
pressly so  provides,  or  where  the  tax  is  according  to  value,  or  depends 
upon  the  ascertainment  of  person  or  value  by  some  designated  offl-' 
daL"    25  Cyc.  p.  628. 

It  is  said  that  the  fact  that  a  lien  on  the  property  is  reserv- 
ed for  the  taxes  shows  that  this  is  a  property  tax,  but — 

•in  order  to  accomplish  the  certain  collection  of  license  taxes,  the 
statute  may  declare  that  such  taxes  shall  be  a  lien  on  the  property 
assessed  and  entitled  to  be  paid  in  preference  to  all  mortgages  and 
incumbrances.*'    25  Cyc.  p.  628. 

It  is  said  there  is  no  such  business  or  line  of  business  as  fish 
traps,  and  that  that  fact,  together  with  the  fact  that  dummy 
traps  are  included,  is  proof  positive  that  this  is  a  property  tax 
pure  and  simple — a  tax  on  the  res  and  not  on  the  business. 
A  dummy  trap  is  a  sham  trap,  not  used  for  fishing,  but  design- 
ed simply  to  squat  on  and  hold  a  trap  location.  None  of 
the  traps  in  question  are  dummy  traps.  The  complaint  seeks 
to  recover  the  license  tax  from  "fishing"  traps,  and,  if  the 
iax  on  them  is  valid,  it  would  not  matter  that  the  tax  on  dum- 
my traps  is  invalid. 

It  is  true  there  is  no  such  business  or  line  of  business  as 
fish  traps ;  but  this  is  a  mere  "inaptitude  of  expression."  The 
meaning  is  plain  when  the  language  is  read  in  connection  with 
that  knowledge  of  the  fishing  business  (one  of  the  main  en- 
terprises in  Alaska)  common  to  all  our  people,  and  of  which 
the  Legislature  will  not  be  considered  ignorant,  and  of  which 
the  court  will  take  judicial  notice.  The  Legislature  meant  that 
whoever  conducts  the  business  of  fishing  by  means  of  fish  traps 
5  A.R.— 22 
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must  pay  the  license  required  by  law.  Although  taxation  stat- 
utes are  to  be  strictly  construed  against  the  taxing  power,  yet 
they  are  to  be  construed  to  mean  something,  if  possible,  and 
are  not  to  have  their  vitality  frittered  away  by  technical  re- 
finements. 
The  demurrer  in  each  case  will  be  overruled. 


SULZEll  et  al.  v.  SMITH,  Treasurer. 

(First  Division.     Juneau.     August  11,  1915.) 

No.  1323-A, 

1.  Woods  and  Forests  ^=5>8 — Territories— Distribution  of  Funds. 

There  is  no  county  organization  in  Alaska,  but  Congress  has 
divided  the  territory  into  four  Judicial  divisions,  which  were 
later  recognized  as  legislative  districts.  The  Tongass  Forest 
Reservation  lies  wholly  within  division  No.  1.  By  the  act  of  Con- 
gress approved  May  23,  1906, i  it  was  provided:  "That  hereafter 
twenty-five  per  centum  of  aU  money  received  from  each  forest 
reserve  during  any  fiscal  year,  including  the  year  ending  June 
30,  1908,  shaU  be  paid  at  the  end  thereof  by  the  Secretary  of  the 
Treasury  to  the  state  or  territory  In  which  such  reserve  is  sit- 
uated, to  be  expended  as  the  state  or  territorial  Legislature  may 
prescribe  for  the  benefit  of  the  public  schools  and  public  roads  of 
the  county  or  counties  In  which  the  forest  reserve  Is  situated." 
The  Secretary  of  the  Treasury  paid  to  the  treasurer  of  Alaska 
$52,968  under  this  act,  and  the  Legislature  passed  an  act  divid- 
ing It  equally  to  the  four  divisions  of  Alaska  for  the  uses  pre- 
scribed by  the  act  of  Congress.  Plaintiffs  are  members  of  the 
legislature  residing  In  the  First  division,  and  brought  this  salt 
to  restrain  the  treasurer  from  diverting  any  of  the  fund  to  the 
benefit  of  roads  or  schools  In  any  division  other  than  the  First 
On  demurrer,  held,  that  plaintiffs  have  no  capacity  to  maintain 
this  suit;  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

2.  Woods  and  Forests  ^=»8 — ^Distribution  of  Funds— Injunction 

—Parties— United  States. 

Where  Congress  makes  provision  for  the  use  of  a  fund  raised 
from  the  sale  of  timber  from  forest  reserves  in  Alaska,  and  au- 
thorizes that  it  be  expended  as  the  Legislature  may  prescribe 
for  the  benefit  of  the  public  schools  and  public  roads  of  the 
vicinity  where  the  fund  was  raised,  if  the  Legislature  does  not 
so  apply  it,  no  one  can  complain  but  the  donor ;  1.  e.,  the  United 

^sdSee  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
^Act  May  23,  1906.  c.  192,  36  SUt.  260  [Gomp.  St.  1916,  S  5149]. 
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States.    The  trust  expressed  is  personal  to  the  United  States, 
and  can  only  be  enforced  by  a  suit  by  the  United  States. 

8.  Pabties  ^=»1 — Taxpatebs— Injunction. 

The  plaintiffs  brought  suit  to  restrain  the  territorial  treasur- 
er from  expending  a  fund  In  accordance  with  an  act  of  the  Leg- 
islature of  Alaska,  alleging  that  it  was  donated  by  the  United 
States  for  certain  specified  purposes,  which  the  Legislature  re- 
fused to  recognize.  Held,  the  plaintiffs  do  not  show  any  interest, 
equity,  or  injury  to  themselves  as  taxpayers,  school  patrons,  or 
otherwise,  and  have  no  right  to  maintain  the  action. 

The  complaint  in  this  suit  alleges  in  substance : 

(1)  That  the  Tongass  Forest  Reserve  is,  and  was  at  all 
times  in  the  complaint  mentioned,  situated  wholly  within  the 
First  division  of  Alaska.  That  at  the  time  of  filing  the  com- 
plaint there  had  accumulated  from  the  sale  of  government 
timber  situated  in  such  reserve  a  certain  sum,  25  per  centum 
of  which  was  $52,968.17. 

(2)  That  by  the  act  of  Congress  approved  May  23,  1908, 
it  was  provided: 

"That  hereafter  twenty-five  per  centum  of  all  money  received  from 
each  forest  reserve  during  any  fiscal  year,  including  the  year  ending 
June  30,  1908,  shall  be  paid  at  the  end  thereof  by  the  Secretary  of 
the  Treasury  to  the  state  or  territory  in  which  such  reserve  is  situ- 
ated, to  be  expended  as  the  state  or  territorial  Legislature  may  pre- 
scribe for  the  benefit  of  the  public  schools  and  public  roads  of  the 
county  or  counties  in  which  the  forest  reserve  is  situated." 

(3)  That  in  pursuance  of  said  act  the  Secretary  of  the  Treas- 
ury turned  over  to  the  defendant,  as  territorial  treasurer,  the 
said  sum  of  $52,968.17,  and  that  the  said  treasurer  now  holds 
the  said  sum. 

(4)  That  by  an  act  approved  April  28,  1915  (Laws  1915,  c. 
27)  the  Legislature  of  the  territory  of  Alaska  "divided  the  terri- 
tory of  Alaska  into  four  road  districts,"  each  one  of  the  judicial 
divisions  of  Alaska  constituting  one  road  district,  and  "at- 
tempted to  divide  all  of  the  money  received  by  the  treasurer" 
as  follows : 

"25  per  centum  for  the  use  and  benefit  of  public  schools  in  Alaska, 
and  75  per  centum  to  be  divided  equally  between  the  said  four  Ju-^ 
didal  divisions  or  road  districts,  thereby  giving  and  apportioning  to" 
each  of  said  four  road  districts  a  one-fourth  part  or  share  of  said 
forestry  money  or  fund,  irrespective  of  the  fact  whether  any  part 
of  said  whole  fund  had  been  paid  on  account  of  a  forest  reserve  being 
situate  in  such  divisions  or  districts,  contrary  to  the  provisions  and 
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intent  of  said  act  of  Congress,  and  to  the  Irreparable  damage  and 
injury  of  said  division  No.  1  of  Alaska." 

That  if  the  said  provisions  of  said  act  of  the  territorial 
Legislature  are  carried  out — 

"said  school  and  road  fund  so  created  as  aforesaid  will  be  divided 
into  four  parts,  as  directed  by  said  wrongful  and  unconstitutional 
act  of  said  Legislature,  and  three-fourths  part  of  said  full  sum,  to 
wit,  the  sum  of  |39,726.12,  wiU  be  entirely  lost  to  said  division  No. 
1  of  Alaska,  and  said  division  No.  1  of  Alaska,  its  residents,  citizens, 
as  well  as  the  school  children  therein  (of  which  there  are  many),  will 
be  deprived  of  the  use  and  of  the  whole  of  the  same  for  such  said 
school  and  road  purposes,  without  redress  or  possible  recovery  of  the 
said  money  or  fund  belonging  to  said  division  No.  1  of  Alaska,  to  the 
great  and  irreparable  injury  and  damage  of  the  said  school  childreu 
and  residents,  inhabitants,  and  citizens  of  said  division  Na  1  of 
Alaska/' 

(5)  That  plaintiffs  are  citizens  and  residents  of  the  First 
division  of  the  territory  of  Alaska,  and  represented  the  said 
division  in  the  said  territorial  Legislature. 

The  prayer  is  for  an  injunction  restraining  the  treasurer 
from  diverting  any  of  this  fund  to  the  benefit  of  roads  or 
schools  in  any  divisions  other  than  the  First 

John  G.  Heid,  of  Juneau,  for  plaintiffs. 
J.  H.  Cobb,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  To  this  complaint  a  demurrer 
has  been  interposed  on  the  following  grounds : 

(1)  Plaintiffs  have  no  capacity  to  maintain  this  suit. 

(2)  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit. 

In  support  of  the  demurrer  it  is  urged  that  there  are  no 
counties  in  Alaska,  or  rather  that  all  Alaska  must  be  taken  as 
a  county,  and  therefore  that  the  disposal  of  the  fund  was  en- 
tirely in  the  discretion  of  the  Legislature.  In  support  of  the 
complaint  it  is  urged  that,  although  there  are  no  subdivisions 
in  Alaska  by  the  name  of  counties,  yet  the  judicial  divisions 
of  Alaska  are  to  all  intents  and  purposes  the  same  as  coun- 
ties, and  that,  insomuch  as  the  act  of  Congress  aforesaid  pro- 
vides that  the  money  shall  be  turned  over  to  the  territorial 
treasurer  to  be  expended  as  the  Legislature  may  prescribe 
"for  the  benefit  of  the  public  schools  and  public  roads  of  the 
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county  or  counties  in  which  the  forest  reserve  is  situated,"  the 
Legislature  had  no  power  to  divert  this  fund  to  any  other  pur- 
pose than  to  that  expressed  in  the  act.  It  is  said  that  for  the 
Legislature  to  appropriate  for  the  benefit  of  roads  and  schools 
in  the  territory  at  large  that  money  which  Congress  evidently 
meant  to  be  applied  for  local  benefit  is  to  betray  and  flout  the 
trust  which  Congress  reposed  in  the  Legislature,  and  that  the 
court  ought  to  interfere  to  prevent  what  is  avowed  to  be  a  pal- 
pable diversion  of  public  funds. 

Of  course,  there  is  no  magic  in  the  word  "county."  If  there 
are  subdivisions  of  the  territory  of  Alaska  possessing  the  sub- 
stantial attributes  of  what  are  called  counties,  the  name  of  the 
subdivisions  would  not  be  important.  The  judicial  divisions 
of  Alaska  are  in  a  great  measure  analogous  to  counties.  They 
are  subdivisions  of  Alaska,  both  for  judicial  and  political  pur- 
poses— ^judicial  insomuch  as  each  division  has  a  judge,  a  mar- 
shal, and  a  district  attorney;  political  insomuch  as  each  divi- 
sion elects  members  to  the  Legislature.  It  is  true  that  the  divi- 
sions have  no  fiscal  entity,  no  county  commissioners,  no  county 
government,  no  county  institutions,  and  neither  raise  nor  ex- 
pend funds  provided  by  local  taxation ;  but,  for  all  that,  they 
are  more  nearly  analogous  to  counties  than  anything  else  we 
have.  It  cannot  be  gainsaid  successfully  that  Congress  meant 
this  money  to  be  applied  to  the  needs  of  roads  and  schools  in 
that  part  of  the  state  or  territory  where  the  forest  reserve  was 
situated. 

It  seems,  however,  to  the  court  that,  whether  or  not  the 
judicial  divisions  should  be  held  to  be  counties  (and  the  court 
expresses  no  opinion  on  the  subject),  there  are  three  very  sub- 
stantial reasons  why  this  action  cannot  be  maintained,  to  wit : 

(a)  Even  conceding  that  the  divisions  should  be  considered 
as  counties,  yet  a  county  is  only  a  quasi  corporation  which 
exists  only  for  public  purposes  connected  with  the  administra- 
tion of  a  state  government,  and  its  revenues  are  not  the  prop- 
erty of  the  county  in  the  sense  in  which  the  revenue  of  a  pri- 
vate person  or  corporation  is  regarded.  "The  whole  state  has 
an  interest  in  the  revenue  of  a  county,  and,  for  the  public  good, 
the  Legislature  must  have  the  power  to  direct  its  application. 
The  power  conferred  upon  a  county  to  raise  a  revenue  by 
taxation,  for  instance,  is  a  political  power,  and  its  application, 
when  collected,  must  necessarily  be  within  the  control  of  the 
Legislature  for  political  purposes."    Marion  County  v.  Lear, 
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108  111.  343;  People  v.  Power,  27  111.  187;  State  v.  Graham, 
16  Neb.  74,  19  N.  W.  470. 

(b)  The  trust  expressed  in  the  act  of  Congress  is  a  trust  per- 
sonal to  the  United  States,  and  this  suit  is  not  brought  by  the 
United  States. 

When  Congress  directed  this  money  to  be  turned  over  to  the 
territorial  treasurer  to  be  expended  in  such  way  as  the  Legis- 
lature of  Alaska  might  prescribe  for  the  benefit  of  roads  and 
schools  in  the  county  where  the  forest  reserve  was  situate,  it 
created  only  a  personal  trust.  The  money  derived  from  the 
sale  of  the  forest  lands  belonged  to  the  United  States,  and  the 
United  States  had  the  power  to  give  it  to  whomsoever  it 
pleased,  and  to  make  any  person  or  body,  corporate  or  unin- 
corporate,  its  agents  to  disburse  the  fund.  The  United  States 
constituted  the  Legislature  of  the  territory  as  its  disbursing 
agent,  investing  it  with  a  large  amount  of  discretion ;  the  ter- 
ritorial treasurer  is  but  the  safe  in  which  the  money  is  de- 
posited.    Congress  said  to  the  Legislature: 

"We  grant  this  money  to  the  territory  for  the  benefit  of  roads  and 
schools  in  that  part  of  the  territory  which  produced  the  money,  and 
we  trust  you  to  so  apply  it," 

If  the  Legislature  does  not  so  apply  it,  no  one  can  complain 
but  the  donor;  i.  e.,  the  United  States. 

In  regard  to  the  trust  created  by  donation  of  the  sixteenth 
and  thirty-sixth  sections  of  public  lands  for  the  support  of 
schools,  the  Supreme  Court  of  the  United  States  says : 

"The  trusts  created  by  these  compacts  relate  to  a  subject,  certainly 
of  universal  interest,  but  of  municipal  concern,  over  which  the  pow- 
er of  the  state  is  plenary  and  exclusive.  In  the  present  instance  the 
grant  is  to  the  state  directly,  without  limitation  of  its  power,  though 
there  is  a  sacred  obligation  imposed  on  the  public  faith."  Cooper  v. 
Roberts,  18  How.  175-182,  15  U  Ed.  338. 

In  relation  to  swamp  lands  granted  by  the  government  to 
certain  states  for  the  express  purpose  of  reclamation :  By  the 
act  of  Congress  approved  the  28th  of  September,  1850  (9  U.  S. 
Statutes  at  Large,  519),  the  terms  of  the  grant  are : 

"To  enable  the  state  of  •  •  •  to  construct  the  necessary  levees 
and  drains  to  reclaim  the  swamp  and  overflowed  lands  therein." 

And  yet,  in  Dunklin  County  v.  District  Court  of  Dunklin 
County,  23  Mo.  449,  the  Supreme  Court  of  Missouri  hold  that 
the  trust  created  by  the  act  of  Congress  granting  the  swamp 
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lands  to  the  state  for  the  benefit  of  the  county  in  which  they 
were  situated  was  a  personal  trust  reposed  in  the  public  faith 
of  the  state,  and  not  a  property  trust  fastened  upon  the  land. 

In  Barrett  v.  Brooks,  21  Iowa,  144,  the  Supreme  Court  of 
the  state  of  Iowa  held :  First,  that  under  said  act  of  Congress 
the  fee-simple  title  to  the  swamp  land  passed  to  the  state,  and 
the  Legislature  might  dispose  of  the  same;  second,  that  the 
United  States  is  the  only  party  which  can  enforce  the  trust 
coupled  with  said  grant,  to  apply  the  funds  arising  from  the 
sale  of  such  lands  "exclusively,  as  far  as  necessary,  to  the  pur- 
poses of  reclaiming  the  lands" ;  that  it  cannot  be  enforced  on 
the  application  of  a  private  citizen. 

In  this  last  case  the  supervisors  of  the  county,  under  the 
authority  of  the  law  of  the  state,  appropriated  $7,000  of  the 
swamp  land  fund  to  aid  in  the  building  of  bridges  in  the 
county.  A  citizen  undertook  to  restrain  such  appropriation  on 
the  ground  that  it  was  a  diversion  of  the  fund  from  the  pur- 
poses contemplated  by  the  act  of  Congress.  Judge  Dillon,  who 
delivered  the  opinion  of  the  court,  says : 

"The  United  States  is  the  donor.  Admit  that  the  state  or  the  coun- 
ty holds  the  lands,  charged  with  a  trust  to  apply  the  proceeds,  as 
far  as  necessary,  to  the  reclamation  of  said  lands,  who  can  enforce 
this  trust?  The  United  States  might.  *  *  *  The  United  States, 
in  this  grant,  deals  with  the  states,  and  not  with  counties  or  indi- 
viduala.  If  the  United  States  is  satisfied  with  the  disposition  which 
the  state  has  made,  or  authorized  to  be  made^  of  these  lands,  indi- 
vidual citizens  must  remain  content*' 

The  same  doctrine  is  in  substance  held  by  the  Supreme 
Court  of  the  United  States  in  Schulenberg  v.  Harriman,  21 
Wall.  44, 22  L.  Ed.  551. 

In  Supervisors  v.  State's  Attorney,  31  111.  68,  the  Supreme 
Court  of  the  state  of  Illinois  hold  that  the  grant  of  the  swamp 
lands  to  the  states  was  absolute,  although  the  grant  provided 
that  it  was  for  the  purpose  of  reclaiming  the  said  swamp  lands ; 
that  the  act  did  not  even  impose  a  trust  upon  the  state  to 
apply  the  proceeds  of  the  said  lands  to  their  reclamation ;  that 
the  state  had  the  power  and  right  to  dispose  of  such  proceeds 
for  any  purpose  which  the  Legislature  should  determine  was 
for  the  interest  of  the  state;  and  in  the  same  case  the  court 
holds  that  even  if  a  trust  was  imposed  by  the  act  of  Congress, 
there  was  no  way  to  enforce  it  unless  the  United  States  should 
interfere.     The  same  doctrine  was  reiterated  in  Newell  v. 
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Supervisors,  37  III.  253;  La  Pointe  v.  Ashland,  47  Wis.  251, 
2  N.  W.  312. 

The  Supreme  Court  of  Oregon  (Gaston  v.  Stott,  5  Or.  48, 
61),  speaking  of  the  same  act,  says : 

"The  trust  raised  by  the  proviso  is  a  matter  of  legislative,  and  not 
of  Judicial,  concern;  hence  the  diversion  of  the  proceeds  of  the  sales 
of  swamp  and  overflowed  lands  from  the  purposes  expressed  in  the 
act  of  Congress  to  those  of  aiding  in  the  construction  of  certain 
works  of  internal  improvement,  provided  for  by  the  legislative  as- 
sembly of  the  state  of  Oregon,  in  no  way  operates  to  defeat  the  title 
of  the  state." 

''These  authorities  fully  support  the  position  that  the  Legislature 
has  full  power  to  dispose  of  the  proceeds  of  the  sales  of  swamp  lands, 
at  least  as  against  everybody  except  the  United  States,  and  that  no 
person  or  corporation  can  be  permitted  to  avoid  any  responsibility 
which  has  been  assumed  under  the  laws  of  the  state  in  regard  to 
the  proceeds  of  the  sales  of  these  lands,  on  the  ground  that  such  pro- 
ceeds are  appropriated  to  a  use  which  is  not  authorized  by  the  grant 
of  Congress,  or  which  is  in  violation  of  the  trust  imposed  upon  the 
state  by  such  act."    La  Pointe  v.  Ashland,  47  Wis.  251,  2  N.  W.  312. 

I  cannot  see  any  substantial  difference  between  the  principles 
enunciated  in  those  cases  and  those  which  are  applicable  here. 
So  it  would  seem  that,  even  conceding  that  the  First  division 
is  a  fully  equipped  county,  the  power  of  the  Legislature  to 
disregard  the  trust  imposed  cannot  be  questioned  by  any  one 
but  the  United  States,  or  possibly  by  the  territory  itself. 

(c)  Plaintiffs  show  no  equity  in  themselves  for  injunction. 
The  court  is  asked  to  hold  this  act  of  the  Legislature  to  be  in 
violation  of  the  Organic  Act — i.  e.,  unconstitutional — ^and  it  is 
asked  to  do  this  at  the  suit  of  individuals  who  show  no  injury 
to  themselves.  That  this  cannot  be  done  I  do  not  think  admits 
of  a  doubt. 

Of  course  the  state,  by  virtue  of  its  prerogative  sovereignty 
as  the  guardian  of  all  the  people,  would  have  a  standing  in  a 
court  of  equity  to  enjoin  the  violation  of  a  public  trust;  but 
even  the  state  itself,  when  it  acts  for  the  protection  of  its  own 
material  interests,  and  not  by  virtue  of  its  prerogative  sover- 
eignty, cannot  successfully  invoke  the  aid  of  a  court  of  equity 
for  an  injunction,  unless  it  establishes  a  case  of  equitable 
cognizance,  and  a  right  to  the  peculiar  relief  demanded.  In 
such  a  case  its  position  would  not  be  different  from  that  of  an 
ordinary  suitor.  People  v.  Canal  Board  of  N.  Y.,  55  N.  Y. 
395. 
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In  People  v.  IngersoU,  58  N.  Y.  14,  17  Am.  Rep.  178,  the 
court  says : 

"A  distinction  is  to  be  observed  between  actions  by  the  people  of 
the  state,  in  right  of  the  prerogative  incident  to  sovereignty,  and 
those  founded  on  some  pecuniary  interest  or  proprietary  right.  The 
latter  are  governed  by  the  ordinary  rules  of  law  by  which  rights  are 
determine^  between  individuals.'* 

State  V.  Pennoyer,  26  Or.  205,  37  Pac.  906,  41  Pac.  1104, 
25  L.  R.  A.  862,  was  a  case  brought  in  the  name  of  the  state, 
not  in  its  incidental  sovereignty,  but  on  relation  of  a  citizen, 
and  Judge  Wolverton  says : 

"The  case  at  bar  presents  the  peculiar  situation  of  the  state  calling 
into  requisition  one  co-ordinate  branch  of  the  government  to  enjoin 
the  executive  and  ministerial  officers  of  the  state,  acting  in  the  ca- 
pacity of  a  board  of  commissioners  of  public  buildings,  from  carry- 
ing out  the  provisions  of  a  law  adopted  by  another  co-ordinate  branch 
of  the  same  state  government.  The  contention  of  the  state  is  that 
the  court  must  interpose  by  the  extraordinary  remedy  of  injunction, 
and  render  nugatory  the  solemn  enactment  of  a  co-ordinate  branch 
of  its  government,  as  in  contravention  of  the  fundamental  law,  with- 
out at  the  same  time  alleging  any  facts  showing  wherein  and  in 
what  manner  the  state  would  be  damnified,  and  without  exhibiting 
any  good  or  sufficient  reason  for  the  exercise  of  such  extraordinary 
power.  A  mere  suggestion  that  the  act  complained  of  is  unconstitu- 
tional, and  that  the  Legislature  has  exceeded  its  constitutional  limi- 
tations, is  insufficient  to  call  into  requisition  a  court  of  equity.  *The 
court,  as  such,  has  no  supervisory  power  or  Jurisdiction  over  public 
officials  or  public  bodies.*  ♦  ♦  •  The  state,  when  equitable  relief 
is  sought,  such  as  is  prayed  for  In  the  present  proceeding,  must,  like 
private  individuals,  bring  itself  within  the  known  and  fixed  rules  of 
equitable  interference  before  the  court  will  grant  its  petition." 

However,  this  is  somewhat  beside  the  question,  for  in  the 
case  at  bar  no  state,  no  sovereignty,  is  here,  either  by  virtue  of 
its  incidental  prerogative,  or  by  virtue  of  being  a  physical  suf- 
ferer, or  on  the  relation  of  some  one.  It  is  not  here  at  all. 
This  is  a  suit  brought  by  private  individuals,  for  the  plaintiffs 
are  but  private  individuals,  although  they  say  they  are  members 
of  the  Legislature. 

It  is  not  here  alleged  that  the  plaintiffs*  taxes  will  be  in- 
creased (in  fact,  it  is  not  even  alleged  that  they  are  taxpayers), 
or  that  there  will  be  any  scarcity  of  funds  for  roads  or  schools, 
or  that  they,  or  any  one  of  them,  have  any  children  going  to 
school,  or  are  interested  in  any  way  whatsoever.  For  this 
court  to  declare  an  act  of  the  Legislature  to  be  against  Organic 
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Act^ — that  is,  to  be  unconstitutional — at  the  suit  of  a  person 
who  shows  no  greater  interest  than  plaintiffs  in  this  case 
show  themselves  to  possess,  would  be  for  the  court  to  exercise 
an  unwarrantable  and  almost  unheard  of  assumption  of  power. 
So  far  as  a  suit  by  a  citizen  for  an  injunction  is  concerned. 
Judge  Wolverton  says : 

"It  is  the  settled  doctrine  of  this  state  that  an  individual  taxpayer, 
whose  burdens  would  be  increased  by  the  wrongful  acts  of  public 
officers,  and  where  a  fraudulent  or  illegal  diversion  or  misapplica- 
tion of  the  public  funds  is  about  to  be  consummated,  has  such  an  in- 
terest, by  reason  of  the  special  and  peculiar  injury  he  would  sustain 
as  would  give  him  a  standing  in  a  court  of  equity  by  injunction  to 
restrain  such  acts,  and  prevent  such  diversion  of  the  public  funds. 
♦  •  •  The  taxpayer  must,  however,  present  such  a  case  as  will 
bring  him  within  the  ordinary  equitable  rules  which  govern  when 
relief  by  injunction  is  sought.  He  must  show  that  some  act  is  threat- 
ened or  imminent  which  will  result  in  some  material  injury  to  him- 
self, for  which  there  is  no  other  adequate  remedy  at  law.  •  •  • 
It  [injunctive  relief]  was  never  granted  merely  to  prevent  an  officer 
from  carrying  out  a  law  of  the  state  because  it  was  deemed  uncon- 
stitutional, where  some  equity  was  not  the  foundation  of  the  bill*  2 
High  on  Injunctions,  §  1326.  •  ♦  •  The  complainant  who  seeks 
an  injunction  must  be  able  to  specify  some  particular  act  the  per- 
formance of  which  will  damnify  him.  *  *  *  This  court  has  no 
power  to  examine  an  act  of  the  Legislature  generally,  and  declare  it 
unconstitutional.  The  limit  of  our  authority  in  this  respect  is  to  dis- 
regard, as  in  violation  of  the  Constitution,  any  act  or  part  of  an  act 
which  stands  in  the  way  of  the  legal  rights  of  a  suitor  before  us; 
but  a  suitor  who  calls  upon  a  court  of  chancery  to  arrest  the  per- 
formance of  a  duty  imposed  by  the  Legislature  upon  a  public  officer, 
must  show  conclusively,  not  only  that  the  act  about  to  be  performed 
is  unconstitutional,  but  also  that  it  will  inflict  a  direct  injury  upon 
him."  State  ex  rel.  Taylor  v.  Pennoyer,  26  Or.  205,  37  Pac.  90^908, 
41  Pac.  1104,  25  L.  R.  A.  862. 

A  fuller  discussion  of  this  matter  by  Judge  Wolverton  is 
to  be  found  in  the  case  of  State  ex  rel.  Taylor  v.  Lord,  28  Or. 
498,  43  Pac.  471,  31  L.  R.  A.  473.    It  is  there  said: 

"The  Judiciary  takes  cognizance  of  such  proceedings  only,  if  at  all, 
which  operate  incidentally  as  a  check  npon  a  co-ordinate  branch  of 
government  It  may,  in  a  proper  case,  proceed  against  an  officer  en- 
gaged  in  the  discharge  of  purely  ministerial  functions,  which  may 
indirectly  or  Incidentally  affect  the  acts  of  a  co-ordinate  branch,  and 
even  nullify  and  render  them  inoperative;  but  directly,  as  against 
officers  acting  in  a  political,  governmental,  or  discretionary  capacity, 
it  never  has  and  never  will,  so  long  as  the  relative  duties  and  pow- 
ers of  the  co-ordinate  departments  are  Justly  observed.     Gaines  v. 
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Thompson,  supra.  Moreover,  it  is  not  fit  that  these  great  powers, 
pertaining  to  sovereignty,  which  affect  the  whole  people  alike,  and 
none  less  nor  more  than  the  rest,  should  be  invoked  by  individual 
citizens,  or  by  a  class  or  classes,  or  body  corporate,  or  an  aggrega- 
tion thereof  less  than  the  whole  state.  State  officers  should  not  be 
subjected  to  the  annoyance  of  a  suit  at  the  instance  of  every  indi- 
vidual, when  civil  or  property  rights  are  not  invaded,  who  might 
conceive  that  the  laws  were  being  Improperly  administered,  or  that 
public  funds  were  not  being  applied  to  legitimate  public  purposes. 
State  government  being  divided  into  three  coK>rdinate  branches — 
executive,  legislative,  and  Judicial — it  is  most  essential  to  the  preser- 
vation of  the  autonomy  of  government  that  there  be  no  encroachment 
of  one  branch  upon  another.  And  to  this  end  the  Just  limitations  of 
the  constitutional  powers  accorded  to  either  branch  should  be  nicely 
defined  and  Jealously  guarded.  But  sometimes  one  branch  of  govern- 
ment, in  the  discharge  of  its  co-ordinate  functions,  oversteps  the  lim- 
it of  its  constitutional  powers.  In  such  a  case  one  or  both  of  the 
other  branches  of  government  may  operate  as  a  check  upon  its  ac- 
tion. The  Legislature  may  pass  an  act  in  disregard  of  the  inhibi- 
tions of  the  Constitution.  The  executive  may  veto  the  measure,  or, 
failing  to.  do  so,  the  Judiciary  may  refuse  to  recognize  it  as  control- 
ling. The  Governor  acts  upon  his  own  motion,  and  by  right  of  high 
constitutional  powers  and  privileges  reposed  in  him.  The  Judiciary 
acts,  not  upon  its  own  motion,  but  only  when  some  suitor  duly  au- 
thorized by  law  presents,  in  due  form,  a  cause  appropriate  for  its 
cognizance.  Its  machinery  may  be  set  in  motion  by  private  suitors, 
in  some  form  or  another,  in  all  cases  where  civil  or  property  rights 
fii*e  being  invaded  or  intrenched  upon  to  their  injury  or  damage,  be 
the  suitor  ever  so  humble,  or  the  injury  to  be  encountered  ever  so 
small;  but  in  all  cases  of  purely  public  concern,  affecting  the  welfare 
of  the  whole  people,  or  the  state  at  large,  the  court's  action  can  only 
be  invoked  by  such  executive  officers  of  state  as  are  by  law  intrusted 
with  the  discharge  of  such  duties.*' 

The  demurrer  will  be  sustained. 
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BAKER  V.  MARVEL  CREEK  MINING  CO. 

(Fourtli  Division,    Fairbanks.     September  3,  1015.) 

No.  219-1. 

1.  CoBPOBATioNS  ^=»482(9) — Attobnkts'  Fkbs— Costs. 

Section  1341,  Comp.  Laws  Alaska  1913,  provides  that  the 
measure  and  mode  of  compensation  of  attorneys  shall  be  left 
to  the  agreement,  expressed  or  implied,  of  the  parties.  A  stipu- 
lation for  an  attorney's  fee  in  a  mortgage  given  by  a  corporation 
is  valid,  when  reasonable. 

2.  CoBPOSATioNs  ^=5>476(3)— Mechanics'  Liens. 

Several  laborers  had  filed  mechanics*  liens  on  the  defendant 
company's  property  for  services,  and  others  were  prepared  to  do 
so.  The  company  was  financially  embarrassed  and  could  not  pay. 
The  officers  of  the  company  compromised  with  them  by  giving  a 
note  and  mortgage  to  a  trustee  for  the  entire  sum  due  them. 
On  foreclosure  the  company  sought  to  avoid  the  payment.  Held, 
a  mortgage  executed  in  settlement  of  a  suit  or  controversy,  for 
a  debt  actually  due,  is  supported  by  a  sufficient  consideration, 
and  is  valid. 

3.  CoBPORATiONs  «=>298(5) — Power  of  DiBEcroiia. 

The  defendant  corporation  was  indebted  to  its  mining  em- 
ploy^ in  considerable  sums  for  past-due  wages.  Some  of  them 
had  filed  liens,  and  others  were  preparing  to  do  so.  A  meeting  of 
its  board  of  directors  was  called,  at  which  only^thrpe  of  the 
fiye,  directors  of  the  company  attended.  The  other,  two.  wsxe 
not>  notified;  on  account  of  their  absence  and  the  distance  aod 
necessity  for  prompt  action.  The  three  who  did  attend  (one  of 
them  being  the  president  and  another  the  secretary)  authorized 
the  execution  of  a  note  and  a  mortgage,  to  be  executed  by  the 
president  and  secretary,  to  secure  the  amount  due  to  the  men,  to 
run  to  a  trustee  named  by  the  employes,  which  was  done.  On 
foreclosure,  the  company  sought  to  avoid  the  mortgage  as  ultra 
vires.  £feW,Jhe  action*  of  the  board  of  directors  in  making  the 
note  and  mortgage  in  the  absence  of  the  other  two  directors  was 
without  fraud  and  valid. 

This  is  a  suit  to  foreclose  a  mortgage  dated  August  8;  1914. 
It  purports  to  secure  an  indebtedness  of  $3,061.20,  bearing  in- 
terest at  10  per  cent,  per  annum  from  date  until  paid,  according 
to  the  terms  and  conditions  of  a  certain  promissory  note  ex- 
ecuted by  the  defendant  corporation  to  the  plaintiff  herein  as 
trustee  for  the  respective  parties  named  in  the  complaint. 

^S9See  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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The  case  came  on  for  trial  at  the  special  June,  1915,  term 
of  court  at  Iditarod  on  the  15th  day  of  July,  1915.  By  per- 
mission of  the  court,  briefs  supplementing  the  arguments 
presented  by  counsel,  have  been  filed. 

J.  C.  Moody,  for  plaintiff. 

Geo.  W.  Albrecht,  of  Iditarod,  for  defendant. 

BUNNELL,  District  Judge.  The  defendant  herein  con- 
tends that  the  plaintiff  is  not  entitled  to  a  decree  of  foreclosure 
as  prayed  for  in  the  complaint  for  the  following  reasons : 

1.  The  note  referred  to  in  the  mortgage  and  introduced  in 
evidence  as  Plaintiff's  Exhibit  A  is  as  follows : 

"Iditarod,  Alaska,  August  8,  1914. 
'*Sixty  days  after  date,  for  value  received,  the  undersigned  promises 
to  pay  to  Claude  Baker,  trustee,  or  order,  the  sum  of  three  thousand 
and  sixty-one  and  20/100  dollars  at  his  place  of  business  in  Iditarod, 
together  with  interest  at  the  rate  of  ten  per  cent,  per  annum  from 
date.  Marvel  Creek  Mining  &  Dev.  Co., 

"By  W.  W.  Acheson,  President, 
"J.  G.  Rivers,  Secretary." 

The  mortgage  introduced  in  evidence  as  Plaintiff's  Exhibit 
B  provides  for  "an  attorney's  fee  in  the  sum  of  three  hundred 
($300.00)  dollars,  in  case  foreclosure  suit  is  brought." 

The  rule  is  clearly  stated  in  27  Cyc.  p.  1103,  §  9: 

**9.  Stipulation  as  to  Attomey*s  Fee,  In  most  Jurisdictions  it  is 
held  that  a  mortgage  may  lawfully  contain  a  stipulation  on  the  pare 
of  the  mortgagor  to  pay  a  reasonable  sum  to  cover  the  fee  of  the 
mortgagee's  attorney  in  case  of  foreclosure,  and  that  such  sum  shall 
be  a  lien  on  the  land,  or  shall  be  included  in  the  Judgment  or  decree 
of  foreclosure ;  but  in  a  few  such  a  stipulation  is  held  to  be  contrary 
to  public  policy,  and  therefore  to  be  void  and  incapable  of  enforce- 
ment. In  respect  to  the  validity  or  invalidity  of  a  stipulation  of  this 
kind,  the  courts  of  the  United  States  will  decide  in  accordance  with 
the  laws  of  the  state  wherein  they  sit" 

Section  1341  of  the  Compiled  Laws  of  Alaska  provides  that 
the  measure  and  mode  of  compensation  of  attorneys  shall  be 
left  to  the  agreement,  expressed  or  implied,  of  the  parties.  It 
therefore  appears  that  the  stipulation  in  the  mortgage  relative 
to  an  attorney's  fee  was  within  the  power  of  the  parties  to  the 
mortgage,  and  since  the  amount  named  is  considered  reason- 
able it  is  allowed. 
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2.  At  the  time  of  the  execution  and  delivery  of  the  note  and 
the  mortgage  to  the  plaintiff  as  trustee  for  the  fourteen  labor- 
ers named  in  the  mortgage,  eight  of  said  laborers  had  filed  a 
lien  upon  the  premises  described  in  the  mortgage,  and  the  time 
for  filing  a  lien  by  the  other  six  laborers  upon  said  premises 
had  not  expired. 

The  mortgage,  after  reciting  the  indebtedness  to  the  four- 
teen laborers,  amounting  to  the  sum  of  $3,061.20,  continues: 

"And  it  being  the  desire  of  the  said  party  of  the  first  part  (the 
Marvel  Creek  Mining  &  Development  Company)  that  no  lien  against 
the  said  premises  be  placed  of  record,  and  it  also  being  the  desire  of 
both  parties  hereto  that  the  said  claims  above  referred  to  be  secured 
by  first  mortgage  upon  all  of  the  property  belonging  to  the  said  party 
of  the  first  part,  and  the  board  of  directors  of  the  said  party  of 
the  first  part  having  duly  met  and  all  members  being  present  and  a 
resolution  having  been  duly  adopted  and  spread  upon  the  minutes, 
authorizing  the  president  and  secretary  of  the  said  party  of  the 
first  part,  to  execute  and  deliver  an  instrument  to  secure  the  payment 
of  the  amount  above  specified,  and  all  of  said  claims  having  for  con- 
venience been  assigned  to  Claude  Baker  as  trustee  for  the  above- 
named  parties: 

"Now  therefore,  the  said  party  of  the  first  part,  in  consideration  of 
the  sum  of  $3,061.20  due  the  said  parties  above  mentioned,  has  this 
day  granted,  bargained,  sold,  conveyed,  and  quitclaimed,  and  by  these 
presents  does  grant,  bargain,  sell,  convey,  and  quitclaim,  unto  the  said 
party  of  the  second  part,  Claude  Baker,  trustee,  or  his  successor,  the 
following  described  real  and  personal  property  lying  and  being  in 
the  Kuskoquim  mining  and  recording  district,  territory  of  Alaska, 
to  wit" 

There  is  nothing  to  show  that  the  laborers  who  had  filed  a 
lien  sought  to  enforce  it.  On  the  other  hand,  the  evidence 
shows  that  the  sum  of  $3,061.20  is  a  balance  found  to  be  due 
upon  a  settlement  of  the  several  claims,  and  that  the  mort- 
gage was  given  to  secure  said  sum,  and  to  provide  an  extension 
of  time  for  the  pa)mient  of  the  debt  already  due, 

"A  settlement  of  claims  and  accounts,  made  by  parties  competent 
to  contract,  no  fraud  being  shown,  is  sufficient  consideration  for 
a  mortgage  executed  by  the  one  to  the  other  for  the  balance  found 
due  to  him,  or  for  an  amount  covering  such  balance  and  also  an 
additional  siun  for  forbearance.  And  a  mortgage  executed  in 
settlement  of  a  suit  or  controversy  in  litigation  between  the  parties 
is  supported  by  a  sufi^ient  consideration."    27  Cyc.  p.  1052,  §  3. 

"An  extension  of  time  for  the  payment  of  a  debt  already  due,  or 
presently  maturing,  or  of  the  accrued  interest  thereon,  and  the  credi- 
tor's forbearance  to  sue  or  resort  to  other  legal  remedies  for  its 
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collection,  constitute  a  good  and  sufficient  consideration  for  a  mort- 
gage given  by  the  debtor  to  secure  the  debt."    27  Oyc.  p.  1052,  f  4. 

3.  Article  8  of  the  by-laws  of  the  defendant  corporation 
provided  as  follows: 

*'No  contract  by  any  officer  of  the  c(»npany  shall  be  valid  without 
the  previous  authorization  or  subsequ^it  ratification  of  the  board 
of  directors." 

It  is  further  provided  in  article  9  that: 

"A  regular  monthly  meeting  of  the  board  of  directors  shall  be 
held  at  the  office  of  the  company  in  Iditarod,  Alaska,  on  the  first 
Monday  of  each  month  at  1  o'clock  p.  m." 

It  appears  that  on  the  8th  day  of  August,  1914,  the  directors 
of  the  Marvel  Creek  Mining  &  Development  Company  were 
W.  W.  Acheson,  Fred  Labelle,  David  Strandberg,  John  E. 
Holmgren,  and  Guy  Rivers;  that  on  the  7th  day  of  August, 
1914,  a  haeeting  of  the  board  of  directors  was  held,  at  which 
meeting  there  were  present  Directors  Acheson,  Rivers,  and 
Strandberg;  that  said  meeting  adjourned  to  meet  at  Iditarod 
the  following  day;  that  no  notice  of  said  special  meeting  or 
adjourned  meeting  was  given  to  Labelle  and  Holmgren;  that 
at  said  adjourned  meeting  there  were  present  Directors  Ache- 
son, Rivers,  and  Strandberg ;  that  the  company  was  in  financial 
difficulties,  and  immediate  action  by  the  board  of  directors  was 
necessary.  Thereupon  the  three  directors,  being  a  majority 
of  the  board  of  directors,  by  unanimous  vote  authorized  the 
president  and  secretary  of  the  company  to  do  and  perform 
such  acts  as  in  their  opinion  would  best  protect  the  creditors 
and  stockholders  of  the  corporation.  After  ratifying  the  sale 
of  certain  personal  property  and  receiving  payment  of  $1,000, 
it  was  ordered  that  this  same  $1,000  be  paid  to  the  plaintiff 
herein,  to  apply  on  the  claims  of  the  laborers  assigned  to  plain- 
tiff as  trustee.  It  was  further  ordered  that  the  note  and  mort- 
gage admitted  in  evidence  as  Plaintiff's  Exhibits  A  and  B  be 
executed  and  delivered.  There  is  no  evidence  tending  to  show 
fraud  or  collusion.  The  defendant  corporation  now,  under 
other  officers,  seeks  to  have  this  court  declare  the  execution  and 
delivery  of  the  mortgage  on  the  8th  of  August,  1914,  void. 

Thompson  on  Corporations,  vol.  2,  p.  74,  §  1142,  states  the 
exceptions  to  the  general  rule : 
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'The  rule  that  all  directors  are  entitled  to  notice  of  special  meet- 
ings, and  that  acts  done  or  business  transacted  without  such  notice  is 
invalid,  like  most  other  general  rules,  is  subject  to  some  exceptions. 
One  exception  is  that  where  it  is  either  impossible  or  impracticable  to 
give  the  required  notice,  or  any  reasonable  notice,  then  it  may  be 
excused,  and  the  business  transacted  will  be  valid,  notwithstanding 
that  notice  was  not  given  and  that  all  the  directors  were  not  present ; 
the  rule  requiring  notice  of  special  meetings  proceeding  upon  the  as- 
sumption that  it  is  practicable  and  possible  to  give  such  notice.  ^So 
emergencies  may  arise  which  will  excuse  the  giving  of  notice  to  all  of 
the  directors  of  a  special  meeting.  Both  of  these  propositions  are 
well  illustrated  in  a  case  where  an  assignment  was  made  by  three 
of  five  directors,  the  other  two  not  being  present  and  not  receiving 
any  notice  of  the  meeting." 

The  evidence  shows  that  Acheson,  the  president  of  the 
•  company,  recently  returning  from  the  property  of  the  company 
on  the  Aniak,  in  the  Kuskoquim  precinct,  reports  that  it  is 
impossible  to  continue  operations  and  that  General  Manager 
Labelle  is  instructed  to  stop  all  work  pending  developments. 
Labelle  is  also  one  of  the  directors  of  the  company,  and  Holm- 
gren is  absent.  In  the  opinion  of  the  court  it  was  not  only  im- 
practicable to  give  notice  to  Labelle  and  Holmgren,  but  an 
emergency  existed,  and  there  was  more  than  a  reasonable  ne- 
cessity for  the  action  taken.  From  the  evidence  there  is  every 
reason  to  believe  that  Directors  Acheson,  Rivers,  and  Strand- 
berg  acted  in  good  faith  in  an  honest  endeavor  to  protect  the 
creditors  and  stockholders  of  the  company. 

The  rights  of  laborers,  part  of  whom  had  filed  a  lien  and 
the  remainder  of  whom  did  not  do  so  because  their  claims 
were  secured  by  a  mortgage,  will  always  be  protected,  if  it 
is  within  the  power  of  the  court  so  to  do. 

The  act  of  the  directors  was  intended  to  operate  as  a  benefit 
to  the  corporation.  It  extended  the  time  within  which  the 
claimants  could  be  paid,  and  the  acceptance  of  the  note  and 
mortgage  by  the  trustee  precluded  the  laborers  from  maintain- 
ing any  action  they  otherwise  would  have  had  under  the  lien 
law. 

Cook  on  Corporations,  vol.  3,  §  725,  recites  the  rule  properly 
applicable  to  this  case: 

"Acts  done  by  a  corporation,  which  presuppose  the  existence  of 
other  acts  to  make  them  legally  operative,  are  presumptive  proofs 
of  the  latter.  A  mortgagee  is  not  bound  to  Inquire  Into  the  observ- 
ance of  the  rules  and  regulations  of  the  company  relative  to  the  call 
of  meetings.    Where  the  seal  of  the  company  has  been  affixed  to  a 
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mortgage  by  the  secretary,  the  mortgagee  need  not  Inquire  whether  a 
quorum  of  the  directors  was  present  at  the  meeting  and  authorized 
the  mortgage,  nor  whether  the  secretary  was  duly  authorized  to  affix 
the  seal,  the  court  upholding  the  mortgage,  although  a  quorum  was 
not  present  when  It  was  authorized.  Again,  where  a  person  sells 
land  to  a  company,  relying  on  a  resolution,  certified  to  by  the 
officers,  to  the  effect  that  the  purchase  had  been  duly  authorized,  the 
company  cannot  afterwards  repudiate  the  purchase,  on  the  ground 
that  the  directors'  meeting  was  irregular  and  no  quorum  present." 
The  Supreme  Court  of  the  United  States  lays  down  the  rule  as  fol- 
lows: 'One  who  takes  from  a  railroad  or  business  corporation  in 
good  faith,  and  without  actual  notice  of  any  inherent  defect,  a  nego- 
tiable obligation  issued  by  order  of  the  board  of  directors,  signed 
by  the  president  and  secretary  in  the  name  and  under  the  seal  of 
the  corporation,  and  disclosing  upon  its  face  no  want  of  authority, 
has  the  right  to  assume  its  validity,  if  the  corporation  could,  by  any 
action  of  its  officers  or  stockholders,  or  of  both,  have  authorized  the 
execution  and  issue  of  the  obligation.' " 

It  does  not  appear  that  the  oflficers  of  the  corporation  usurp- 
ed their  authority  as  such  officers.  The  evidence  shows  that 
their  acts  come  under  the  head  of  good  business  judgment  for 
the  benefit  of  the  corporation,  and  the  court  will  not  invalidate 
the  contract. 


DUFFY  et  al.  v.  STRANDBERG. 

(Fourth  Division.    Fairbanks.    September  10,  1915.) 

No.  221-1. 

1.  Public  Lands  ^=»11 — ^Tbespass— Mines  and  Minerals. 

The  plalntifTs  were  the  owners  of  a  placer  mining  claim  upon 
which  stood  a  large  number  of  growing  trees.  The  defendant 
cut  and  carried  them  away  for  cordwood  and  mining  timbers. 
Held,  guilty  of  trespass,  and  liable  in  damages  for  the  amount 
of  the  injury  done. 

2.  Public   Lands   ^=»13 — Mines   and   Minebals— Damages— Tres- 

pass. 

The  owner  of  a  placer  mining  claim  may  maintain  a  suit  for 
damages  against  one  who  trespasses  thereon  and  cuts  standing 
timber,  though  patent  had  not  issued  from  the  United  States. 

3.  Equity  ^=»30(1)— Injunction—Damages—Trespass. 

The  plaintiffs  brought  a  suit  for  injunctive  relief  and  for 
damages,  a  suit  to  enjoin  a  trespass  and  for  an  accounting. 

^s»See  same  topic  A  KEY-NUMBER  Id  all  Key- Numbered  Digests  A  Indexes 
5A.R.— 23 
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Heldy  a  court  of  equity,  having  acquired  jurisdiction  for  one 
purpose,  will  retain  it  for  the  administration  of  full  relief. 

4.  Mines  and  Minerals  ^=>17(1) — ^Discovert. 

Where  mineral  has  been  found,  and  the  evidence  is  of  sudi 
a  character  that  a  person  of  ordinary  prudence,  not  necessarily 
an  expert  miner,  would  be  Justified  in  the  further  expenditure  of 
his  labor  and  money,  with  a  reasonable  prospect  of  success,  in 
developing  a  paying  mine,  the  requirements  of  the  statute  have 
been  met 

5.  Public  Lands  ^=»13 — Damages — Trespass  on  Mining  Claims. 

There  is  only  one  safe  rule  by  which  the  damage  to  a  mining 
claim,  as  such,  by  reason  of  a  timber  trespass,  can  be  ascertained, 
and  that  is  by  showing  the  value  of  the  claim  before  the  tres- 
pass, compared  with  its  value  after  the  trespass.  It  was  incum- 
bent upon  the  plaintiffs  to  show  reasonably  accurate  computa- 
tion of  the  actual  damages  sustained  by  them  as  owners  of  the 
placer  mining  claim.  This  they  have  not  done.  The  defendant 
•will  be  restrained  from  further  trespass,  and  nominal  damages 
will  be  allowed  plaintifts  in  the  sum  of  one  dollar. 

This  suit  was  brought  to  restrain  trespass  upon  the  Broken 
Snowshoe  Association  placer  mining  claim  and  to  recover  dam- 
ages for  injuries  to  the  same  by  the  defendant. 

On  statement  of  counsel,  under  the  provisions  of  section 
924  of  the  Compiled  Laws  of  Alaska,  the  name  of  Emma  Duffy 
was  added  as  a  party  plaintiff,  and  paragraph  II  of  the  com- 
plaint was  amended  to  allege  that  W.  F.  Duffy  is  the  owner 
of  an  undivided  five-eighths  interest,  and  Emma  Duffy  is  the 
owner  of  an  undivided  one-eighth  interest,  in  and  to  said  placer 
mining  claim. 

Plaintiffs  allege  citizenship  and  residence  in  Otter  recording 
precinct,  territory  of  Alaska,  and  that  at  all  the  times  here- 
inafter mentioned  the  plaintiff  W.  F.  Duffy  has  been,  and  now 
is,  the  owner  and  in  possession  of  an  undivided  five-eighths 
interest,  subject  only  to  the  paramount  interest  of  the  United 
States,  in  the  Broken  Snowshoe  Association  placer  mining 
claim,  consisting  of  160  acres,  situate  on  Cleary  creek,  a 
tributary  of  Bonanza  creek,  in  said  precinct  and  territory ;  that 
the  plaintiff  Emma  Duffy  is  the  owner  of  an  undivided  one- 
eighth  interest  in  and  to  said  claim;  that  at  all  the  times 
hereinafter  mentioned,  up  to  the  19th  day  of  December,  1914, 
C.  A.  Duffy  and  E.  R.  Maginnis  were  the  owners  and  in  pos- 
session of  an  undivided  one-eighth  each  in  the  said  placer  min- 

^s»See  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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ing  claim ;  that  on  the  said  19th  day  of  December,  1914,  the 
said  C.  A.  Duffy  and  E.  R.  Maginnis,  for  a  good  and  valuable 
consideration,  by  instrument  in  writing  duly  made  and  execut- 
ed, transferred  their  respective  interests  in  the  said  mining 
claim,  and  as  well  all  claims  and  demands  and  rights  of  action 
against  the  above-named  defendant,  to  the  above-named  plain- 
tiff J.  E.  Beattie,  and  the  said  Beattie  ever  since  has  been  and 
now  is  the  owner  and  in  possession  of  an  undivided  one-fourth 
interest  in  the  said  mining  claim. 

That  upon  the  ground  within  the  boundary  lines  of  the  said 
Broken  Snowshoe  Association  placer  mining  claim  there  was 
up  to  the  1st  day  of  June,  1914,  a  large  quantity  of  standing 
timber,  the  property  of  the  above-named  plaintiffs,  for  mining 
purposes,  which  said  timber  was,  and  is,  actually  necessary,  for 
the  proper  and  minerlike  working  of  the  said  mining  claim. 

That  between  the  1st  day  of  June,  1914,  and  the  24th  day 
of  December,  1914,  the  said  defendant,  David  Strandberg, 
with  his  agents,  servants,  and  employes,  with  full  knowledge 
of  the  plaintiffs'  rights  in  and  to  the  said  Broken  Snowshoe 
placer  mining  claim,  and  without  the  consent  of  the  plaintiffs 
or  the  predecessors  in  title  of  the  plaintiff  Beattie,  did  forcibly 
enter  upon  said  mining  claim,  and  did  wantonly  and  maliciously 
cut  down  a  large  number  of  the  growing  trees  upon  said 
claim,  and  cut  the  same  into  cordwood  and  mining  timbers, 
and  during  the  months  of  November  and  December,  1914,  up 
to  and  including  said  24th  day  of  December,  1914,  the  defend- 
ant, with  his  agents,  servants,  and  employes,  with  full  knowl- 
edge as  aforesaid  of  the  rights  of  the  plaintiffs  in  the  said 
mining  claim,  and  without  their  consent,  or  the  consent  of 
either  of  them,  did  take,  haul,  and  carry  away  from  the  said 
mining  claim,  to  Flat  creek,  in  the  said  precinct,  one  hundred 
and  thirty-three  (133)  cords  of  said  cordwood  and  mining  tim- 
bers, and  did  convert  the  same  to  his  own  use  and  benefit, 
which  said  acts  of  the  defendant  greatly  damaged  the  said 
mining  claim  as  a  workable  mine. 

That  as  soon  as  the  plaintiff  Duffy  learned  of  the  acts  of 
the  defendant,  and  his  agents,  servants,  and  employes,  and 
while  the  said  cutting  and  hauling  was  being  carried  on,  to 
wit,  early  in  the  month  of  December,  1914,  he  notified  the  said 
defendant  personally  that  he  was  trespassing  on  the  property 
of  the  plaintiffs,  and  warned  him  against  said  trespass,  and 
since  said  first  notification  the  plaintiffs  have  tx)sted  notices  on 
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the  said  claim  and  on  the  said  wood  still  on  the  said  claim 
warning  all  persons  to  not  cut  or  haul  away  any  of  the  timber 
on  the  said  claim,  and  the  plaintiffs  have,  at  various  times 
since,  and  while  the  said  cutting  and  hauling  was  being  carried 
on,  personally  warned  the  said  defendant  and  his  employes, 
to  not  cut  or  haul  away  any  of  the  said  timber  or  cordwood. 

That  the  measure  of  damages  suffered  by  these  plaintiffs  by 
and  through  the  acts  of  the  defendant,  his  agents,  servants,  and 
employes,  in  committing  the  acts  complained  of,  is  the  rea- 
sonable value  of  the  said  wood  at  the  point  of  its  conversion 
by  the  defendant,  and  that  seventeen  ($17.00)  dollars  per  cord 
is  a  reasonable  value. 

That  by  reason  of  the  said  acts  of  the  defendant  as  above 
set  forth,  the  said  one  hundred  and  thirty-three  (133)  cords  of 
wood  and  mining  timbers  have  been  lost  to  these  plaintiffs, 
and  the  said  placer  mining  claim  belonging  to  these  plaintiffs 
was  greatly  damaged  and  lessened  in  value  to  the  amount  of 
twenty-two  hundred  and  sixty-one  dollars  ($2,261.00),  the 
value  of  said  wood  as  aforesaid. 

Wherefore  plaintiffs  pray  judgment  against  the  defendants 
as  follows: 

(a)  For  the  sum  of  twenty-two  hundred  and  sixty-one  dol- 
lars ; 

(b)  For  an  order  of  this  court  restraining  the  defendant, 
his  agents,  servants,  and  employes,  from  further  trespassing 
on  the  mining  claim  of  the  plaintiffs ; 

(c)  For  their  costs  and  disbursements  herein ; 

(d)  For  such  other  and  further  relief  as  to  the  court  may 
seem  meet. 

The  answer  specifically  denied  each  and  every  material  al- 
legation of  the  complaint,  except  the  citizenship  of  the  plain- 
tiffs, and  for  a  further  defense  alleges  in  substance  that  the 
plaintiffs  and  their  predecessors  in  interest  did  not  make  a 
valid  discovery  of  gold  within  the  boundaries  of  the  alleged 
Broken  Snowshoe  Association  placer  mining  claim;  that  the 
area  embraced  therein  is  chiefly  valuable  for  the  timber  there- 
on ;  and  that  said  location  was  not  in  good  faith,  but  was  for 
the  sole  purpose  of  securing  the  timber  thereon,  and  not  for 
placer  mining  purposes.  The  plaintiffs  by  reply  deny  the  alle- 
gations of  the  affirmative  defense. 

Upon  the  issues  presented,  counsel  consenting  thereto,  trial 
was  had  by  the  court 
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Fred  Harrison,  of  Fortune  Ledge,  for  plaintiffs. 
David  Strandberg,  in  pro.  per. 

BUNNELL,  District  Judge.  The  plaintiffs  herein  seek  re- 
lief by  restraining  order,  and  also  pray  that  damages  be  as- 
sessed for  the  injury  already  done.  Though  somewhat  un- 
usual, an  action  in  this  form  is  by  no  means  unknown.  In  the 
case  of  Bishop  v.  Baisley,  reported  in  28  Or.  119,  41  Pac.  936, 
the  court  is  asked  to  restrain  a  continuing  trespass  on  a  mining 
claim  by  the  removal  of  valuable  ore  and  for  damages  al- 
ready done  by  such  trespass.  In  this  case  the  title  to  the  prop- 
erty was  in  dispute,  but  in  commenting  on  the  nature  ox  the 
action  the  court  said: 

"This  may  be  termed  a  suit  to  enjoin  a  trespass,  and  for  an  ac- 
count It  falls  within  the  category  o£  remedies  which  are  of  purely 
equitable  cognizance.  The  trespass,  threatened  or  actual,  is  the  ele- 
ment which,  In  proper  cases,  lays  the  foundation  for  equitable  In- 
terference. It  Is  the  primary  *cause  of  suit.'  The  power  to  assess 
damages  is  incidental,  and  does  not  exist  as  an  equitable  remedy,  ex- 
cept in  connection  with  the  Injunction  to  restrain  the  trespass,  and 
is  sustained  upon  the  principle  that,  as  a  general  rule,  a  court  of 
equity,  having  acquired  jurisdiction  for  one  purpose,  will  retain  It 
for  all,  and  proceed  to  the  adjudication  of  legal  as  well  as  equitable 
rights,  with  a  view  to  the  administration  of  full  relief." 

*'Thls  simple  pecuniary  recovery  Is,  in  the  vast  majority  of  causes, 
legal,  and  not  equitable,  but  Is  not  unknown  in  equity."  Pomeroy*s 
Equity  Jurisprudence,  vol.  1,  p.  121,  citing  State  v.  Sunapee  Dam 
Co.,  72  N.  H.  114,  55  Atl.  899. 

••It  is  a  settled  principle  of  equity  that,  where  jurisdiction  is  taken 
for  one  purpose,  it  will  be  retained  in  order  to  afford  full  relief." 
Pomeroy's  Equitable  Remedies,  vol.  2,  §  568. 

In  passing,  it  is  also  well  to  note  that  the  plaintiffs  do  not 
seek  relief  under  section  1154  of  the  Compiled  Laws  of  Alaska, 
which  provides : 

"Whenever  any  person  shall  cut  down,  girdle,  or  otherwise  injure, 
or  carry  off  any  tree,  timber,  or  shrub  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any  person's  house,  village, 
town  or  city  lot,  or  cultivated  grounds,  or  on  the  commons  or  public 
grounds  of  any  village,  town,  or  city,  or  on  the  street  or  highway  in 
front  thereof,  without  lawful  authority,  in  an  action  by  such  person, 
village,  town,  or  city  against  the  person  committing  such  trespasses, 
or  any  of  them,  if  judgment  be  given  for  the  plaintiff  it  shall  be  giv- 
en for  treble  the  amount  of  damages  claimed  or  assessed  therefor,  as 
the  case  may  be." 
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In  McQuillan  v.  Tanana  Electric  Co.,  3  Alaska,  110,  the 
court  held  that  a  qualified  locator  and  owner  of  a  valid  placer 
mining  claim  may  recover  treble  damages  under  section  1154 
from  a  wanton  trespasser  who  willfully  cuts  and  removes 
timber  from  a  mining  claim.  It  is  a  general  rule  that,  in  an  ac- 
tion to  recover  treble  damages  under  a  statute,  the  demand  for 
such  damages  must  be  expressly  inserted  in  the  declaration, 
and  reference  should  be  made  to  the  act.  Chipman  v.  Emeric, 
5  Cal.  239;  Palmer  v.  York  Bank,  18  Me.  166,  36  Am.  Dec. 
710;  Hughes  v.  Stevens,  36  Pa.  320;  Broschart  v.  Tuttle,  59 
Conn.  1,  21  Atl.  925,  11  L.  R.  A.  33. 

The  evidence  shows  that  on  the  1st  day  of  January,  1912, 
the  Broken  Snowshoe  Association  placer  mining  claim  was 
staked  by  Chas.  Courtright  and  seven  associates  as  locators, 
and  that  thereafter  on  the  4th  of  March,  1912,  a  copy  of  said 
location  notice  was  filed  with  the  recorder  for  Otter  precinct, 
that  thereafter  the  annual  assessment  work  was  done  as  re- 
quired by  statute,  that  affidavit  of  annual  assessment  work  for 
the  year  1914  was  duly  filed  with  the  recorder  for  Otter  pre- 
cinct as  required  by  statute,  and  that  the  plaintiffs  by  divers 
conveyances  are  now  the  owners  of  said  placer  mining  claim 
as  alleged  in  the  complaint.  The  defendant  denies  the  discov- 
ery of  gold  within  the  boundaries  of  said  claim.  This  is  the 
important  point  in  this  case,  for  if  no  valid  discovery  was  made 
on  said  premises  prior  to  the  1st  day  of  June,  1914,  by  the 
plaintiffs  or  their  predecessors  in  interest,  the  defendant  must 
prevail. 

Charles  Courtright,  sworn  on  behalf  of  the  plaintiffs,  testi- 
fied that  he  staked  the  claim  on  the  1st  day  of  January,  1912,  by 
placing  the  initial  and  four  other  stakes  in  place,  which  stakes 
he  testified  were  as  required  by  law,  and  that  at  or  about  the 
same  time  he  blazed  out  some  of  the  lines;  that  later,  in  the 
month  of  May,  he  and  the  plaintiff  Duffy  were  on  the  claim 
and  blazed  out  the  rest  of  the  lines,  and  also  put  up  some 
guide  flags. 

The  plaintiff  W.  F.  Duffy,  sworn  on  behalf  of  the  plaintiffs, 
testified :  That  he  helped  to  blaze  and  flag  the  lines  of  the 
claim  in  the  month  of  May,  1912,  and  that  in  the  month  of 
October,  1912,  he,  with  the  assistance  of  the  said  Courtright, 
took  a  camping  and  prospecting  outfit  over  to  the  claim,  and 
proceeded  to  prospect  the  claim.  A  few  days  later  his  father, 
C.  A.  Duffy,  an  owner  at  that  time  of  an  undivided  one-eighth 
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interest  in  the  said  claim,  arrived  on  the  ground.  That  the 
two  together  cut  out  the  boundary  lines  of  the  said  claim.  That 
while  on  the  claim  in  the  months  of  October  and  November, 
1912,  the  plaintiff  Duffy  put  down  a  prospect  hole  about  fifteen 
feet  deep,  and  then  drove  a  cut  four  or  five  feet  wide  and 
about  twenty  feet  long.  That  during  said  work  he  found  gold 
in  several  pans.  The  most  he  found  in  any  one  pan  must  have 
been  several  hundred  fine  colors ;  the  biggest  being  about  the 
size  of  the  head  of  a  pin.  That  later,  in  the  spring  of  1913, 
some  time  about  the  month  of  March,  he  sank  some  more 
holes  and  then  let  a  lease  to  Jerry  Ford  and  others.  That  Ford 
and  associates  put  down  four  or  five  holes  and  then  quit  work 
on  the  lease. 

W.  F.  Duffy's  evidence  with  regard  to  making  a  discovery 
of  gold  on  the  Broken  Snowshoe  Association  claim  was  cor- 
roborated by  J.  E.  Beartie  to  the  effect  that  he  had  seen  gold 
in  the  holes  put  down  by  himself  and  Duffy  in  the  winter  of 
1914,  and  also  by  the  evidence  of  R.  S.  Hart  to  the  effect  that 
he  and  one  Kilroy  both  panned  gold  on  the  claim  in  1913. 
Duffy's  evidence  was  further  corroborated  by  Jerry  Ford,  a 
witness  for  the  defendant,  who  testified  that  out  of  four  pans 
taken  by  him  from  holes  put  down  under  his  lay  from  EKiffy 
he  found  gold  in  two  of  them,  and  he  was  very  positive  in  his 
statement  that  one  of  the  pieces  of  gold  found  by  him  was  a 
"good-sized  piece." 

Several  witnesses  called  on  behalf  of  the  defendant  testi- 
fied that  they  had  examined  recently  the  open  cut  and  holes 
put  down  by  the  plaintiffs,  and  did  not  find  gold,  but  did  find 
black  sand. 

The  proof  that  the  boundaries  of  the  Broken  Snowshoe 
claim  had  been  properly  marked  is  ample.  The  question  of 
what  is  a  valid  discovery  is  again  presented  for  consideration. 

Where  mineral  has  been  found,  and  the  evidence  is  of  such 
a  character  that  a  person  of  ordinary  prudence,  not  necessarily 
an  expert  miner,  would  be  justified  in  the  further  expendi- 
ture of  his  labor  and  money,  with  a  reasonable  prospect  of 
success,  in  developing  a  paying  mine,  the  requirements  of  the 
statute  have  been  met. 

The  evidence  is  that  Cleary  creek  is  in  a  placer  mining  belt ; 
that  several  creeks  in  this  section  have  produced  gold  in  pay- 
ing quantities.  A  "paying  mine,"  or  one  producing  gold  in 
paying  quantities,  is  to  be  construed  with  reference  to  whether 
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it  will  pay  the  cost  of  operation ;  profits  being  in  the  nature 
of  excess.  By  new  methods  of  operation,  claims  once  aban- 
doned have  become  paying  mines.  It  is  safe  to  say  that  the 
vast  majority  of  placer  mining  claims  in  this  territory  do  not 
show  gold  in  paying  quantities  in  every  shaft  or  in  every  open 
cut.  The  "pay  streak" 'is  difficult  to  locate,  and  such  may  not 
exist;  but  it  is  more  liable  to  be  discovered  by  the  claimant 
prospecting  his  claims,  and  doing  the  annual  assessment  work 
thereon  with  confidence  in  the  value  of  the  claim  by  virtue  of 
the  discovery  testified  to  have  been  made,  than  by  the  defend- 
ant who  seeks  to  cut  the  timber  thereon  and  denies  the  exist- 
ence of  mineral  therein. 

According  to  the  evidence,  in  the  opinion  of  the  court  such 
discoveries  of  gold  have  been  made  as  are  sufficient  to  justify 
the  court  in  holding  that  prior  to  the  1st  of  June,  1914,  a  valid 
discovery  of  gold  had  been  made  within  the  boundaries  of  the 
Broken  Snowshoe  Association  placer  mining  claim. 

The  evidence  on  the  question  of  the  alleged  trespass  is  very 
conclusive.  There  is  some  doubt  as  to  the  amount  of  wood 
cut  and  hauled  away.  The  defendant's  only  excuse  for  the 
trespass  is  that  he  considered  the  land  more  valuable  for  tim- 
ber than  for  mining,  and  that  plaintiffs  were  not  holding  the 
claim  in  good  faith  as  a  placer  mining  claim.  The  defendant 
was  not  permitted  to  show  that  the  land  was  more  valuable  for 
timber  than  for  mineral.  It  is  a  well-established  rule  that  the 
determination  of  the  character  of  the  land  prior  to  final  entry 
and  issuance  of  patent  is  entirely  for  the  Land  Department. 
Central  Pac.  R.  R.  Co.  v.  Valentine,  11  Land  Dec.  238;  Cowell 
V.  Lammers  (C.  C.)  21  Fed.  200;  Heath  v.  Wallace,  138  U.  S. 
573,  11  Sup.  Ct.  380,  34  L.  Ed.  1063;  Steel  v.  St.  Louis,  106 
U.  S.  447,  1  Sup.  Ct.  389,  27  L.  Ed.  226;  Barden  v.  N.  P. 
R.  R.,  154  U.  S.  288,  14  Sup.  Ct.  1038,  38  L.  Ed.  992. 

No  evidence  was  offered  sufficient  to  warrant  the  court  in 
saying  that  the  plaintiffs  were  acting  with  fraudulent  intention. 

Trespass  having  been  established,  an  accounting  for  the  dam- 
ages sustained,  if  any,  must  be  had. 

"A  mining  claim  perfected  under  the  law  is  property  in  the  high- 
est sense  of  that  term,  which  may  be  bought,  sold  and  conveyed,  and 
will  pass  by  descent."  Forbes  v.  Graeey,  94  U.  S.  762,  24  L.  Ed.  313; 
Belk  V.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735. 

"Possession  of  a  mining  claim,  in  accordance  with  the  provisions 
of  the  statute,  by  weU-settled  authority,  confers  the  right,  subject  to 
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certain  limitations  and  conditions,  upon  a  locator,  to  work  the  claim 
for  precious  metals  for  all  time,  if  be  desires  to  do  so ;  but  confers 
no  right  to  take  timber,  or  otherwise  make  use  of  the  surface  of  the 
claim,  except  so  far  as  it  may  be  reasonably  necessary  in  the  legiti- 
mate operation  of  mining."  Teller  v.  U.  S.,  113  Fed.  280,  51  C.  C. 
A.  230. 

The  plaintiffs  in  this  case  do  not  attempt  to  avail  themselves 
of  the  provisions  of  section  1154  of  the  Compiled  Laws  of  Alas- 
ka. They  allege  that  they  are  entitled  to  recover  as  damages 
the  value  of  133  cords  of  wood  at  the  point  of  conversion,  and 
that  $17  per  cord  is  the  value  thereof.  Evidence  was  introduc- 
ed to  show  the  cost  of  cutting  the  wood  ready  for  hauling  and 
hauling  the  same  to  the  point  of  conversion.  Many  cases  have 
been  called  to  the  attention  of  the  court  in  support  of  the  above 
contention. 

The  timber  on  the  Broken  Snowshoe  Association  claim  is 
available  for  use  by  the  plaintiffs  for  certain  specific  purposes, 
prior  to  patent.  They  have  a  right  to  keep  and  preserve  it 
standing  upon  their  mining  claim  until  such  time  as  they  re- 
quire it  in  carrying  on  mining  operations  on  said  claim.  They 
have  no  right  to  cut  and  sell  the  timber.  It  appears  to  the 
court  that  there  is  only  one  safe  rule  by  which  the  damage  to  a 
mining  claim,  as  such,  by  reason  of  a  timber  trespass,  can  be 
ascertained,  and  that  is  by  showing  the  value  of  the  claim  be- 
fore the  trespass,  compared  with  its  value  after  the  trespass. 
No  stumpage  value  has  been  shown  except  the  price  of  twenty- 
five  cents  per  cord  charged  by  the  government.  This  cannot 
be  considered  as  a  measure  of  the  damage.  It  is  simply  the 
price  per  cord  collected  by  the  government  for  certain  timber 
sales.  The  damage  to  the  claimants  may  be  less,  or  many 
times  more.  It  was  incumbent  upon  the  plaintiffs  to  show 
reasonably  accurate  computation  of  the  actual  damages  sus- 
tained by  them  as  owners  of  the  placer  mining  claim.  This 
they  have  not  done. 

The  defendant  will  be  restrained  from  further  trespass,  in 
accordance  with  the  prayer  of  the  complaint,  and  nominal  dam- 
ages will  be  allowed  plaintiffs  in  the  sum  of  one  dollar. 

In  accordance  with  the  views  herein  expressed,  findings 
of  fact  and  conclusions  of  law,  judgment,  and  decree,  may  be 
prepared  and  submitted. 
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HET^LENTHAL  v.  SLOANE. 

(First  Division.     Juneau.     September  25»  1915.) 

No.  1353-A. 

1.  Tbusts  ^=»101 — Fraud— Pbincipal  and  Agent. 

A  Mrs.  Whipple  owned  and  wished  to  sell  a  town  lot,  and  ap- 
pointed one  Thane  her  attorney  in  fact  to  bargain,  sell,  and 
convey  the  premises.  Thane  orally  requested  one  Shepard  to  find 
a  purchaser  for  the  property  at  a  price  not  less  than  $2,000.  The 
plaintiff  negotiated  with  Shepard  and  agreed  to  buy  at  that 
price.  Shepard  advised  defendant  of  the  facts,  and  he  went  to 
Thane,  and  bought  and  paid  for  the  lot,  and  took  a  deed  to  the 
property  in  his  own  name.  Plaintiff  thereupon  paid  the  $2,000 
to  Shepard,  and  then  brought  this  suit,  praying  that  Sloane  be 
adjudged  trustee  for^him,  and  be  compelled  to  convey  the  prop- 
erty to  plaintiff  on  payment  by  plaintiff  to  Sloane  of  the  said 
$2,000.  On  demurrer  to  the  complaint,  held,  the  property  was 
not  impressed  with  any  trust  while  the  title  remained  in  Mrs. 
Whipple,  for  want  of  authority  in  Shepard,  and  because  it  is  not 
alleged  that  plaintiff  paid  the  consideration  before  conveyance 
to  defendant 

2.  Trusts  ^s»101 — Bbokebs— Principal  and  Agent. 

Where  a  person,  desiring  to  purchase  a  piece  of  land,  employs 
by  parol  another  to  negotiate  for  the  purchase  of  the  land  for 
him,  and  that  other  commences  such  negotiations,  but  finally, 
and  in  violation  of  his  duties  as  agent,  purchases  the  property 
for  himself,  with  his  own  money,  and  takes  the  title  thereto  in 
his  own  name,  such  agent  will  be  held  to  be  a  trustee  by  opera- 
tion of  law. 

The  amended  complaint  makes  the  following  allegations: 

(1)  That  on  July  30,  1915,  and  for  some  months  previous 
thereto  Mrs,  Whipple  was  the  owner  of  lot  5,  block  28,  of  the 
city  of  Juneau. 

(2)  That  prior  to  July  30,  1915,  she  had  appointed  B.  L. 
Thane  as  her  attorney  in  fact  to  bargain,  sell,  and  convey  said 
premises. 

(3)  That  Thane  orally  appointed  Royal  M.  Shepard  as  agent 
"for  said  Thane  and  said  Whipple  to  find  a  purchaser  and  to 
sell"  said  premises  for  a  sum  not  less  than  $2,000 ;  that  on  the 
24th  day  of  July,  1915,  said  Shepard  "agreed  to  sell  and  sold" 
said  premises  for  $2,000  to  the  plaintiff,  and  that  plaintiff 

^s»See  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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"thereafter"  (time  not  stated)  paid  said  sum  to  said  Shepard 
for  the  benefit  of  the  owner  of  the  premises. 

(4)  That  said  Shepard,  at  plaintiff's  request,  undertook  to 
inform  Thane  of  the  sale  and  to  obtain  a  deed  from  him  for 
Hellenthal,  but  instead  of  so  doing  informed  defendant  of  the 
sale,  and  that  he,  the  said  Shepard,  would  at  his  earliest  op- 
portunity notify  said  Thane  of  that  fact  and  obtain  for  plain- 
tiff a  deed  as  aforesaid;  that  thereupon,  and  as  soon  as  de- 
fendant had  been  so  informed,  the  latter  offered  to  act  for  and 
on  behalf  of  said  Shepard  and  this  plaintiff  in  so  notifying  said 
Thane  and  in  procuring  from  said  Thane  as  such  agent  and  at- 
torney of  said  Laura  Whipple,  the  said  deed  for  plaintiff,  and 
that  said  Shepard  immediately  accepted  the  said  services  of  de- 
fendant so  offered,  and  then  and  there  and  at  the  request  of 
defendant,  on  the  26th  day  of  July,  1915,  constituted  and  ap- 
pointed defendant  his  agent  and  representative  and  the  agent 
and  representative  of  plaintiff,  for  the  purpose  of  notifying 
said  Thane  of  the  said  sale  of  said  premises,  and  for  the  pur- 
pose of  obtaining  from  said  Thane,  as  such  agent  and  attor- 
ney, a  deed  to  plaintiff  therefor. 

(5)  That  defendant  perfidiously  and  in  utter  disregard  of 
the  duties  and  obligations  under  said  trust,  and  in  violation  of 
his  said  agreement,  wrongfully  and  for  the  purpose  of  defraud- 
ing plaintiff,  said  Thane,  as  such  attorney  and  agent,  and  said 
Shepard,  immediately  called  upon  said  Thane  and  withheld  and 
concealed  from  the  latter  any  and  all  information  about  said 
saje  of  said  premises,  and  willfully  and  fraudulently,  for  the 
purposes  aforesaid,  failed  and  neglected  to  disclose  the  fact 
that  said  premises  had  been  sold  to  plaintiff,  and  willfully  and 
fraudulently  failed  and  neglected  to  request  of  said  Thane,  as 
such  agent  and  attorney,  a  deed  for  said  premises  to  plaintiff ; 
but,  on  the  contrary,  perfidiously  and  fraudulently,  and  in  vi- 
olation of  his  said  trust  and  the  terms  of  his  said  contract, 
caused  and  induced  the  said  Thane,  as  such  agent  and  attor- 
ney, to  execute  a  deed  of  conveyance  of  said  premises  to  him, 
the  said  defendant,  and  thereby  in  that  manner  defendant 
cheated,  wronged,  and  defrauded  both  said  Thane,  said  Laura 
Whipple,  and  this  plaintiff  out  of  the  premises. 

(6)  That  at  the  time  the  said  deed  was  so  executed  it  was  the 
intention  of  said  Thane,  as  such  agent  and  attorney,  to  execute 
a  deed  of  conveyance  for  said  premises  aforesaid  to  whomso- 
ever first  accepted  the  offer  of  sale  of  said  premises  for  a  con- 
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sideration  of  at  least  $2,000,  and  defendant,  at  the  time  of  the 
execution  of  said  deed  and  at  the  time  of  his  acceptance  of  the 
said  trust  from  said  Shepard  and  this  plaintiff  aforesaid,  well 
knew  that  such  was  the  intention  of  said  Thane,  and  that,  if 
the  said  Thane  had  known  that  plaintiff  had  purchased  or 
agreed  to  purchase  the  said  premises  as  aforesaid,  the  said 
Thane,  as  such  agent  and  attorney,  would  have  executed  said 
deed  to  plaintiff,  and  would  have  refused  to  execute  it  to  de- 
fendant, and  defendant  solicited  said  trust  and  accepted  the 
terms  thereof  for  the  purpose  of  preventing  the  said  Thane 
from  acquiring  a  knowledge  of  the  facts  of  the  sale  of  said 
premises  as  aforesaid,  and  for  the  purpose  and  with  the  intent 
thereby,  and  in  that  manner,  to  mislead,  cheat,  wrong,  and 
defraud  plaintiff,  said  Shepard,  said  Thane,  and  said  Laura 
Whipple,  as  aforesaid,  and  deprive  plaintiff  of  said  premises, 
and  for  the  purpose  of  defeating  the  intent  of  said  Thane,  as 
such  agent  and  attorney,  to  convey  said  premises  to  plaintiff  as 
aforesaid ;  that  at  the  time  said  defendant  so  offered  to  notify 
said  Thane  of  said  sale  and  to  procure  a  deed  from  said 
Thane  to  plaintiff  as  aforesaid,  said  defendant  and  said  Shep- 
ard had  been  friends  and  on  intimate  terms  with  each  other  for 
many  years,  and  said  Shepard  trusted  and  believed  defendant 
and  wholly  relied  upon  him  to  faithfully  discharge  his  said 
trust,  as  defendant  then  and  there  well  knew ;  and  that  in  the 
absence  of  such  faith  and  confidence  in  the  integrity  of  de- 
fendant as  aforesaid  said  Shepard  would  not  have  intrusted 
said  defendant  with  the  duty  of  so  notifying  said  Thane  and 
of  procuring  from  him  said  deed,  as  defendant  also  at  all  the 
times  herein  mentioned  well  knew. 

The  prayer  is  that  defendant  be  adjudged  trustee  for  plain- 
tiff and  ordered  to  convey  to  him  on  the  payment  of  $2,000. 

To  this  amended  complaint  a  demurrer  has  been  interposed 
on  the  ground  that  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

John  Rustgard,  of  Juneau,  for  plaintiff. 
Shackleford  &  Bayless,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  It  is  obvious  that  there  is  no 
allegation  from  which  it  can  be  gathered  that  the  property  was 
impressed  with  any  trust  while  the  legal  title  remained  in  Mrs. 
Whipple,  for  the  following  reasons : 
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(a)  It  does  not  appear  that  Mrs.  Whipple  constituted  Shep- 
ard  as  her  "agent  to  sell."  The  allegation  is  that  Thane  ap- 
pointed Shepard  as  Mrs.  Whipple's  "agent  to  sell,"  a  thing 
which  Thane  could  not  do  unless  he  had  authority ;  no  such 
authority  is  alleged  and  it  cannot  be  presumed.  In  the  ab- 
sence of  such  authority  the  utmost  power  Thane  could  confer 
upon  Shepard  was  authority  to  find  a  purchaser. 

(b)  Even  if  Shepard  had  direct  authority  from  Mrs.  Whip- 
ple, yet  as  there  is  no  allegation  that  Hellenthal  paid  the 
$2,000  before  Mrs.  Whipple  deeded  to  Sloane,  no  resulting 
trust  had  arisen  in  his  favor.  The  allegation  is  that  Hellen- 
thal "thereafter"  paid  the  $2,000.  If  he  had  paid  it  in  after 
Sloane  got  the  deed,  he  could  be  said  to  have  "thereafter" 
paid ;  but  in  such  event  it  would  be  idle  to  say  that  therefore 
a  trust  arose  in  his  favor. 

Of  course,  if  Shepard  was  the  duly  authorized  agent  of  Mrs. 
Whipple  to  sell  the  property  and  receive  the  purchase  money, 
and  if  he  did  sell  to  Hellenthal,  and  the  latter  paid  the  purchase 
money  to  Shepard  for  Mrs.  Whipple,  and  this  happened  be- 
fore the  title  was  conveyed  to  Sloane,  then,  of  course,  Hellen- 
thal was  the  equitable  owner,  and,  if  Sloane  knew  of  these 
facts  at  the  time  he  acquired  the  legal  title,  he  would  be  de- 
creed to  hold  the  legal  title  as  a  trustee  for  Hellenthal;  but 
no  such  facts  are  alleged. 

The  case  is  not  one  in  which  a  person  having  knowledge  of 
an  equitable  title  acquires  the  legal  title;  for,  when  Sloane 
acquired  the  legal  title,  Mrs.  Whipple  was  both  the  legal  and 
equitable  owner,  and  Hellenthal  was  no  owner  at  all.  Let  us 
see  if  plaintiff  is  entitled  to  the  relief  he  seeks  on  the  theory  of 
a  constructive  trust,  a  trust  ex  maleficib;  that  is,  that  some 
action,  some  fraudulent  action,  on  the  part  of  Sloane  towards 
Hellenthal,  makes  it  against  equity  and  good  conscience  that 
Sloane  should  retain  the  legal  title. 

In  speaking  of  trusts  ex  maleficio,  Pomeroy,  in  his  work  on 
Equity  Jurisprudence,  says,  in  section  1053: 

"In  general,  whenever  the  legal  title  to  property,  real  or  personal, 
has  been  obtained  through  actual  fraud,  misrepresentations,  conceal- 
ments, or  other  undue  influence,  duress,  taking  advantage  of  one's 
weaknesses  or  necessities,  or  through  any  other  slmUar  means  or 
under  any  other  similar  circumstances  which  render  It  unconscien- 
tious for  the  holder  of  the  legal  title  to  retain  and  enjoy  the  bene- 
ficial interest,  equity  impresses  a  constructive  trust  on  the  property 
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thus  acquired  In  favor  of  the  one  who  Is  truly  and  equitably  entitled 
to  the  same,  although  he  may  never,  perhaps,  have  had  any  legal 
estate  therein.  ♦  •  ♦  The  principle  Is  applied  wherever  It  Is  nec- 
essary for  the  obtaining  of  complete  justice." 

And  in  section  1056: 

"The  foregoing  cases  should  be  carefully  distinguished  from  those 
in  which  there  Is  a  mere  verbal  promise  to  purchase  and  convey 
land.  In  order  that  the  doctrine  of  trusts  ex  maleficio  with  respect 
to  land  may  be  enforced  under  any  circumstances,  there  must  be 
something  more  than  a  mere  verbal  promise,  however  unequivocal; 
otherwise,  the  statute  of  frauds  would  be  virtually  abrogated.  There 
must  be  an  element  of  positive  fraud  accompanying  the  promise  and 
by  means  of  which  the  acquisition  of  the  legal  title  is  wrongfully 
consummated.  E3qulty  does  not  pretend  to  enforce  verbal  promises 
In  the  face  of  the  statute;  It  endeavors  to  prevent  and  punish  fraud 
by  taking  from  the  wrongdoer  the  fruits  of  his  deceit,  and  It  accom- 
plishes this  object  by  its  beneficial  and  far-reaching  doctrine  of  con- 
structive trusts." 

In  section  206,  1  Perry  on  Trusts,  page  263,  4th  Edition,  the 
author  says: 

"The  relation  of  principal  and  agent  Is  a  fiduciary  one,  and  the 
same  observations  apply  as  to  other  relations  of  trust  and  confi- 
dence. •  ♦  •  And  so  If  he  Is  employed  to  purchase  for  another, 
and  he  purchases  for  himself,  he  will  be  held  to  be  a  trustee.  No 
person  whose  duty  to  another  is  inconsistent  with  his  taking  an  ab- 
solute title  to  himself  will  be  permitted  to  purchase  for  himself.  For 
no  one  can  hold  a  benefit  acquired  by  fraud  or  a  breach  of  his  duty. 
♦  ♦  ♦  Or  If  he  accepts  any  benefits  In  conducting  the  business  of 
his  principal,  he  will  hold  them  in  trust  for  him,  or  If  he  makes  use 
of  his  position  in  any  way  to  obtain  a  title  to  himself.  If  in  matters 
within  the  purposes  of  his  agency  he  takes  a  conveyance  In  his  own 
name,  he  Is  a  trustee  ex  maleficio.  ♦  ♦  ♦  So  if  he  buys  for  him- 
self and  his  partner  the  land  which  he  was  engaged  to  buy  for  the 
plaintiff,  and  has  the  deed  made  to  his  partner  and  pays  the  money 
from  his  own  fuud^,  still  a  trust  will  result,  and  the  payment  will  be 
considered  only  as  a  loan,  on  security  of  the  title.  But  where  one 
breaks  a  mere  parol  agreement  to  buy  land  for  another  and  buys  it 
himself,  there  is  no  trust,  but  only  a  breach  of  parol  contract.  The 
test  Is  whether  the  act  is  inconsistent  with  duties  resulting  from  a 
relation  of  confidence  between  the  parties." 

And  section  209,  Id. : 

"These  rules  apply  to  every  kind  of  fiduciary  relation.  The  prin- 
ciple is  the  same  In  all  of  them." 
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And  in  section  210,  Id. : 

"But  equity  goes  even  further  than  this.  It  not  only  watches  over 
these  defined  relations  of  parties,  but  it  scrutinizes  the  undefined  re- 
lations of  friendly  habits  of  intercourse,  personal  reliance,  and  con- 
fidential advice.  It  is  well  known  that  habits  of  kindness,  confidence, 
and  trust  grow  between  neighbors  and  friends ;  and  if  advantage  is 
taken  of  such  relations  to  obtain  an  unfair  bargain,  equity  will  set 
it  aside  or  convert  the  offending  party  into  a  trustee.  Of  course,  no 
rules  can  he  laid  down  by  which  to  Judge  all  such  cases;  for  every 
case  must  of  necessity  depend  upon  its  own  facts." 

The  principfle  laid  down  in  some  of  the  cases  seems  to  be 
irreconcilable  with  the  principle  laid  down  in  the  other  cases 
on  this  proposition ;  but  I  think  it  will  be  found  that  the  weight 
of  authority  is  in  accord  with  the  case  of  Rose  v.  Hayden,  35 
Kan.  106,  10  Pac.  554,  57  Am.  Rep.  145.  The  opinion  there  is 
by  a  very  distinguished  judge,  and  the  case  holds  that  where  a 
person,  desiring  to  purchase  a  piece  of  land,  employs  by  parol 
another  to  negotiate  for  the  purchase  of  the  land  for  him  and 
that  other  commences  such  negotiations,  but  finally  and  in  vio- 
lation of  his  duties  as  agent  purchases  the  property  for  himself, 
with  his  own  money,  and  takes  the  title  thereto  in  his  own 
name,  such  agent  will  be  held  to  be  a  trustee  by  operation  of 
law ;  and  this  notwithstanding  the  statute  of  frauds  to  the  fact 
that  the  employment  of  the  agent  was  only  in  parol,  and  the 
further  fact  that  the  principal  did  not  advance  the  purchase 
money  and  has  never  been  in  the  possession  of  the  property, 
nor  made  any  improvements  thereon,  and  that  the  authority  of 
the  agent  for  the  purpose  for  which  he  was  employed  was  not 
in  writing.    The  court  concluded  as  follows ; 

"The  controlling  question  in  this  case  is  not  whether  the  principal 
advanced  the  purchase  money  or  not,  but  it  is  whether,  in  equity  and 
good  conscience  the  agent,  who  in  fact  purchased  the  property  with 
his  own  money  and  in  his  own  name,  in  violation  of  his  agreement 
with  his  principal  and  in  abuse  of  the  confidence  imposed  in  him  by 
his  principal,  can  be  allowed  to  retain  the  fruits  of  his  perfidy.  The 
weight  of  authority  is,  we  think,  that  he  cannot  Cdting  several 
cases].  ♦  ♦  ♦  The  facts  that  the  defendant  was  the  agent  of 
the  plaintiff  for  the  purpose  of  negotiating  for  the  purchase  of  the 
property,  that  in  violation  of  his  agency  he  purchased  the  property 
for  himself  and  took  the  title  thereto  In  his  own  name,  and  the  fur- 
ther fact  that  the  plaintiff  has  elected  to  treat  the  defendant  as  a 
trustee  holding  the  prc^erty  for  the  plaintiff,  and  has  tendered  to 
the  defendant  the  full  amount  which  the  defendant  paid  for  the 
property,  are,  we  think,  sufllcient  to  entitle  the  plaintiff  to  recover.*' 
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This  case  was  cited  with  approval  as  late  as  June  1,  1914, 
by  the  Supreme  Court  of  Colorado  in  the  case  of  McPherrin 
V.  Fair,  57  Colo.  333,  141  Pac.  472.  The  facts  in  this  latter 
case  are  similar  in  many  respects  to  the  case  at  bar,  although 
not  entirely  identical. 

It  would  seem,  then,  that  on  the  trial  of  this  case  the  crucial 
point  would  be  this :  Was  there  any  fiduciary  relation  between 
Sloane  and  Hellenthal?  Was  Sloane  Hellenthars  agent  to 
get  a  deed  from  Thane,  the  attorney  in  fact  of  Mrs.  Whipple  ? 
If  he  was,  then  a  relation  of  trust  and  confidence  existed  be- 
tween them,  which  Sloane  was  not  at  liberty  to  abuse;  if 
there  was  not  any  such  relation,  then  Sloane  owed  no  duty 
to  Hellenthal,  and  no  legal  opprobrium  could  justly  attach  to 
what  would  then  be  simply  an  exercise  of  superior  diligence. 
In  considering  this  demurrer,  therefore,  the  question  is :  Does 
it  appear  from  the  complaint  that  Sloane  was  Hellenthal's 
agent  for  the  purpose  aforesaid  ? 

It  is  alleged  that  "Shepard,  at  plaintiff's  request,  under- 
took to  inform  Thane  of  the  agreement  to  purchase  and  to 
obtain  a  deed  from  him  for  Hellenthal."  Before  this  allega- 
tion, there  had  been  no  averment  of  any  kind  that  Shepard  was 
Hellenthal's  agent  for  any  purpose.  The  allegation  that  Thane 
had  appointed  him  (Shepard)  as  agent  to  find  a  purchaser  and 
to  sell,  we  have  seen,  was,  at  the  utmost,  only  an  appointment 
to  find  a  purchaser;  but  this  allegation,  to  wit,  that  "said 
Shepard,  at  plaintiff's  request,  undertook  to  inform  Thane  of 
the  agreement  to  purchase  and  to  obtain  a  deed  from  him  for 
Hellenthal,"  would  seem  to  be  a  constituting  of  Shepard  as 
Hellenthars  agent.  If  Shepard,  being  such  agent,  instead  of 
getting  a  deed  for  Hellenthal,  had  taken  title  in  his  own  name, 
I  think  it  would  be  clear  that  under  the  authorities  cited  Hel- 
lenthal could  have  held  Shepard  as  trustee.  Now  it  is  alleged 
that  Shepard,  instead  of  himself  informing  Thane  and  getting 
a  deed  for  Hellenthal,  informed  Sloane  of  the  purchase  by 
Hellenthal,  and  also  informed  him  "that  he  (Shepard)  was  go- 
ing to  get  a  deed  from  Thane  for  Hellenthal  at  the  earliest  pos- 
sible opportunity."  What  happened,  then,  according  to  the 
complaint?  Sloane  offered  to  act  on  behalf  of  Shepard  and 
this  plaintif?  and  to  get  the  deed  for  the  plaintiff.  Shepard 
accepted  the  offer,  and  it  is  alleged  thereupon  "constituted 
and  appointed  defendant  the  agent  and  representative  of  plain- 
tiff to  obtain  from  Thane  a  deed  to  plaintiff."    How  Shepard 
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could  thus  shift  his  agency  to  Sloane  without  having  been  au- 
thorized so  to  do  by  Hellenthal  is  not  apparent ;  but,  as  Hel- 
lenthal  brings  this  suit,  an  inference  should  probably  be  made 
that,  if  Shepard  did  shift  his  agency  to  Sloane,  Hellenthal  has 
ratified  his  action  in  so  doing. 

However  this  may  be,  certainly  it  should  appear  that  Sloane 
knew  that  Shepard  was  HellenthaFs  agent  to  procure  from  him 
a  deed  from  Thane,  and  that  the  fraudulent  representations 
of  Sloane  were  made  to  Hellenthal  (either  directly  or  by  virtue 
of  having  been  made  to  Shepard,  Hellenthars  agent),  and  not 
to  Shepard  in  his  individual  capacity.  It  may  be  that  a  liberal 
construction  of  the  complaint  will  reveal  the  fact  that  these 
allegations  do  in  substance  and  by  inference  appear;  but  the 
complaint  is  not  direct  and  certain  on  those  points.  It  is  no- 
where categorically  alleged  that  Sloane  was  Hellenthal's  agent, 
except  by  a  statement  that  Shepard  constituted  him  as  such. 
In  cases  of  this  kind  the  relief  sought  can  only  be  granted 
when  the  evidence  is  clear,  precise,  satisfactory — it  might  be 
said,  compelling.  No  mere  preponderance  pointing  to  a  trust 
will  be  sufficient,  and  it  is  not  too  much  to  require  that  the  al- 
legation of  facts  upon  which  the  right  to  the  relief  is  predicat- 
ed should  be  positive  and  full.  As  this  is  an  appeal  to  the  con- 
science of  the  court,  nothing  should  be  left  hazy,  either  in  al- 
legation or  in  proof,  as  to  the  relations  of  the  parties  to  each 
other,  for  it  is  upon  those  relations  only  that  fraud  can  be  suc- 
cessfully predicated. 

Those  relations,  if  any  there  were,  should  be  more  clearly 
and  fully  set  forth,  so  that  the  court  can  see  whether  the  facts 
alleged  do  certainly  state  that  there  has  been  fraud  practiced 
— fraud  as  distinguished  from  the  mere  breaking  of  a  promise. 
The  words  "p€!tfidiously"  and  "fraudulently"  are  mere  adjec- 
tives. The  allegation  of  an  intent  to  cheat  and  defraud  Mrs. 
Whipple  and  Thane  and  Shepard  add  nothing.  How  could 
Mrs.  Whipple  be  defrauded?  She  wanted  to  sell  the  land  for 
$2,000.  She  sold  it,  and  presumably  got  her  money.  How 
could  Thane  be  defrauded  ?  He  was  a  mere  agent  to  sell.  He 
effected  the  sale,  and  the  money  was  paid  through  him.  How 
could  Shepard  be  defrauded  by  any  act  of  Sloane  ?  His  busi- 
ness was  simply  to  find  a  purchaser.  He  found  one  and  is 
entitled  to  his  commission.  None  of  those  persons  is  com- 
plaining of  any  fraud.  They  are  not  parties  to  the  suit.  No 
5A.R.— 24 
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fraud  is  available  to  the  plaintiff,  except  a  fraud  upon  him, 
and  that  fraud  is  not  alleged  with  the  particularity  which  is 
required  when  an  appeal  is  made  for  relief  solely  upon  the 
ground  of  fraud. 

I  think  that  the  allegations  in  this  complaint  should  go  more 
fully  into  detail.  I  think  the  complaint  should  show  specifi- 
cally and  categorically,  not  by  inferences  or  strained  con- 
structions : 

(1)  The  relations  existing  between  Sloane  and  Hellenthal; 
what  their  extent  was,  and  how  they  were  created. 

(2)  What  Hellenthal  was  deprived  of ;  how  he  was  cheated 
and  defrauded ;  and  it  should  show  this  by  statements  of  fact, 
and  not  by  mere  general  assertions.  As  it  now  is,  it  contains 
no  allegation  that  Shepard,  relying  upon  Sloane,  did  not  in- 
form Thane ;  no  allegation  that  Hellenthal  has  done  an)rthing 
to  his  injury,  or  refrained  from  doing  snythmg  to  his  ad- 
vantage, led  thereto  by  reliance  upon  either  Shepard  or  Sloane ; 
no  allegation  that  Thane  did  not  know  of  the  sale  or  purported 
sale  to  Hellenthal.  In  one  place  it  is  alleged  that  Thane  would 
have  conveyed  to  the  first  comer ;  in  another,  that  Thane  was 
bent  on  conveying  to  Hellenthal.  A  great  deal  is  said  in  the 
subjunctive  mood;  tremendous  "ifs"  abound  throughout  the 
sixth  paragraph,  without  positive  declarations  of  facts  which 
make  those  **ifs"  pertinent. 

The  allegations  are  not  clear,  positive,  full  enough  to  chal- 
lenge the  attention  of  a  court  of  equity.  With  so  much  alleged 
by  way  of  innuendo  and  vituperation,  it  would  be  sad  if  a  prop- 
er complaint  could  not  be  framed. 

In  the  interest  of  good  pleading,  if  for  no  other  reason,  the 
demurrer  will  be  sustained. 
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HARVEY  &  CO.  V.  COPPER  RIVER  &  N.  W.  RY.  CO. 

(Third  Division.     Valdez.     October  8,  1915.) 

No.  723. 

CaBBIEBS    ^=9200 — COMMEBCE— CONTBACTS— RaILBOADS. 

The  plalDtiff  applied  to  the  agent  of  the  carrier  and  was  giv- 
en a  wrong  rate  for  carrying  freight.  He  paid  the  excess  de- 
manded and  brought  this  suit  to  recover  damages.  He  recover- 
ed a  Judgment  in  the  commissioner's  court,  but  on  appeal  the  dis- 
trict court  held  that  a  shipper  has  no  remedy  against  the  carries 
for  damages  suffered  by  being  given  a  rate  lower  than  the  tariff 
rate,  by  mistake,  based  upon  which  he  has  made  contracts  and 
suffered  damages  thereby. 

In  this  case  the  plaintiff  corporation  alleges  that  in  Septem- 
ber, 1914,  it  desired  to  ship  a  mixed  carload  of  potatoes  and 
onions  from  Seattle,  Wash.,  to  McCarthy;  that  the  station 
agent  of  defendant  railway  company  at  McCarthy  informed 
plaintiff  that  the  rate  on  said  freight  would  be  $39.30  per  ton ; 
that,  upon  arrival  of  said  freight  at  McCarthy,  plaintiff  was 
informed  by  said  agent  that  the  rate  quoted  was  a  mistake,  and 
he  was  charged  and  compelled  to  pay,  and  did  pay,  $59.30  per 
ton  therefor,  amounting  in  the  aggregate  to  $334.70,  which  he 
paid  over  the  rate  given  him  by  said  station  agent  originally. 
Plaintiff  on  the  trial  of  said  case,  alleging  special  damages  by 
reason  of  the  negligence  of  defendant  in  not  quoting  the  cor- 
rect rate,  amended  his  complaint  by  asking  damages  in  the  sum 
of  $846.79. 

Defendant  demurred  to  the  complaint,  and  the  demurrer  was 
overruled.  Defendant  answered,  admitting  practically  all  the 
facts,  but  set  out  that  the  defendant  railway  company  is  a 
common  carrier ;  that  the  Alaska  Steamship  Company,  operat- 
ing its  steamers  from  Seattle  to  Cordova,  is  a  common  carrier ; 
that  the  defendant  and  said  Alaska  Steamship  Company  dur- 
ing the  times  mentioned  were  connecting  carriers,  the  con- 
necting point  of  the  two  said  carriers  being  the  port  of  Cor- 
dova, Alaska,  and  were  such  carriers  within  the  meaning 
of  the  act  of  Congress  approved  February  4,  1887  (24  Stat. 
379,  c.  104),  entitled  "An  act  to  regulate  commerce"  and 
acts   amendatory   thereof;    that   at   the   time   of    said   ship- 
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meiit  to  plaintiff,  and  long  prior  thereto,  the  legal  tariff  rate 
had  been  duly  fixed,  published,  posted,  and  filed  with  the 
Interstate  Commerce  Commission  at  the  sum  of  $59.30  per 
ton  on  carload  lots  of  potatoes  and  onions  moving  from  Seattle 
in  a  continuous  shipment  or  carriage  to  McCarthy. 

The  case  was  tried  to  a  jury,  and  a  verdict  rendered  in  favor 
of  plaintiff  and  against  defendant  for  $400,  and  defendant 
appeals.  The  case  is  presented  on  an  agreed  statement  of 
facts.  The  facts  agreed  upon  are  practically  as  set  forth  in 
the  plaintiff's  complaint  and  in  the  defendant's  answer.  It 
.appears  that  the  mistake  was  made  by  defendant,  or  one  or 
more  of  its  agents  or  employes. 

Lyons  &  Ritchie,  of  Valdez,  for  plaintiff. 
R.  E.  Capers,  of  Cordova,  for  defendant. 

BROWN,  District  Judge.  The  judgment  in  this  case  must 
be  reversed,  and  the  plaintiff's  complaint  dismissed.  This 
question  has  been  decided  definitely  by  the  Supreme  Court  of 
the  United  States  in  a  number  of  cases. 

In  the  case  of  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Bell,  31  Okl. 
on  page  247,  120  Pac.  on  page  990  (38  L.  R.  A.  [N.  S.]  351). 
the  court,  speaking  of  the  Interstate  Commerce  Law,  says : 

"The  primary  purpose  of  the  law  is  to  secure  equality  of  rates. 
This  can  be  done  only  when  every  avenue  for  evasion  of  the  law  is 
closed.  Upon  first  thought  it  shocks  one's  sense  of  fairness  to  know 
that  the  requirements  of  the  law  are  such  that  the  shipper,  who,  al- 
though charged  by  the  law  with  knowledge  of  the  filed  and  publish- 
ed rates,  it  is  known  in  most  instances  has  no  knowledge  of  the  rates 
prescribed  by  the  filed  and  published  tariffs,  and  because  of  his  lack 
of  experience  in  such  matters  Is  unable  to  determine  from  such 
schedules  the  freight  rate  in  any  given  case,  and  who,  therefore,  is 
in  a  large  measure  dependent  upon  the  Information  that  he  can  ob- 
tain from  the  agent  of  the  carrier  negligently  given,  has  no  remedy 
against  the  carrier  to  enforce  his  contract,  when  he  has  been  givefl 
an  incorrect  rate  by  the  agent  of  a  carrier,  based  upon  which  he  has 
made  contracts  and  suffered  damages  thereby.  But  Congress,  no 
doubt,  considered  that  it  was  better  that  the  few  cases  of  injustice 
that  might  arise  from  this  source  had  better  occur  than  that  the  op- 
portunity for  evading  the  law,  and  permitting  rebating  and  favoritism 
in  rates  under  the  plea  of  mistakes  of  the  agents,  a  different  rule 
would  afford,  should  obtain.** 

See,  Illinois  Cent.  Ry.  Co.  v.  Henderson  El.  Co.,  226 
U.  S.  441,  33  Sup.  Ct.  176,  57  L.  Ed.  290;  N.  Y.  Cent.  v.  U. 
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S.,  212  U.  S.  504,  29  Sup.  Ct  309,  53  L.  Ed.  624;  Railway  Co. 
y.  Albers  Co.,  223  U.  S.  594,  32  Sup.  Ct.  316,  56  L.  Ed.  556. 

The  judgment  in  the  commissioner's  court  will  therefore  be 
reversed,  and  the  case  remanded,  with  instructions  to  dismiss 
plaintiff's  complaint. 


SCHOFIELD  V.  POWELU 

(Second  Division.    Nome.    October  20,  1915.) 

No.  2630. 

1.  Justices  of  the  Peace  ^=»122(5),  130— Judgment— Pleading. 

Tlie  plaintiff  began  a  suit  In  justice  court  against  the  defend- 
ant herein,  made  personal  service  of  the  summons,  and  on  de- 
fault took  judgment  as  demanded.  After  the  entry  of  the  judg- 
ment plaintiff  discovered  that  statutory  notice  had  not  been  giv- 
en to  defendant,  whereupon  he  moved  the  justice  court  to  cancel, 
annul,  vacate,  and  set  aside  the  judgment  so  entered  as  void, 
and  to  dismiss  the  action  without  prejudice.  The  justice  sus- 
tained the  motion  and  entered  an  order  canceling,  vacating,  and 
setting  aside  the  judgment  as  void,  and  dismissed  the  action  for 
want  of  jurisdiction  over  the  person  of  the  defendant.  Plaintiff 
immediately  began  another  action  before  the  same  justice,  in 
the  same  form,  against  the  same  defendant,  on  the  same  cause 
of  action.  The  defendant  tendered  a  plea  in  bar  to  the  second 
suit.  Heldf  the  justice  had  no  power  or  authority  to  vacate  or 
annul  the  judgment  entered  in  the  first  suit,  and  that  judgment 
is  a  bar  to  the  judgment  demanded  In  the  second  suit. 

2.  Courts  ^=»175— Justices  of  the  Peacb  ^=»122(5) — Jubisdiction. 

It  is  a  universal  rule  with  regard  to  courts  of  inferior  juris- 
diction, such  as  commissioners*  courts  here  and  justice  of  the 
peace  courts,  that  they  have  no  powers  except  those  given  them 
by  statute.  Neither  the  statutes  of  Alaska,  nor  of  Congress,  give 
power  to  the  commissioner's  court  or  to  a  justice  of  the  peace  to 
set  aside  or  vacate  a  judgment  which  it  has  once  entered,  and 
this  applies  as  well  to  default  judgments  as  to  others. 

This  case  comes  into  this  court  on  appeal  from  a  judgment 
made  and  entered  in  said  action  by  James  Frawley,  commis- 
sioner and  ex  officio  justice  of  the  peace  in  the  Cape  Nome 
precinct,  on  September  15,  1915,  in  favor  of  the  defendant 
(the  respondent  herein)  and  against  the  plaintiff  (the  appellant 
herein),  dismissing  the  plaintiff's  cause  of  action  and  awarding 
costs  to  the  defendant. 

^=»See  same  topi 3  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQ  IC 


374  5  ALASKA  REPORTS 

It  appears  from  the  records  and  the  statements  of  counsel 
in  open  court  that  upon  August  16,  1915,  in  the  same  commis- 
sioner's court  in  which  this  action  was  afterwards  commenced, 
a  certain  other  action  was  commenced  by  the  appellant,  Geo. 
D.  Schofield,  against  E.  E.  Powell,  the  respondent  herein,  by 
filing  a  complaint  in  words  and  figures  identical  with  the  com- 
plaint filed  in  this  action;  that  thereupon,  upon  August  16, 
1915,  a  summons  was  issued  upon  said  complaint,  a  true  copy 
of  which  summons  is  annexed  to  and  made  a  part  of  the  an- 
swer herein,  marked  "Exhibit  A'' ;  that  said  summons  was  de- 
livered to  the  United  States  marshal  for  the  district  of  Alaska, 
Second  division,  who  afterwards  returned  and  filed  the  same  in 
said  commissioner's  court  showing  a  service  upon  the  defend- 
ant therein  upon  August  16,  1915;  that  on  August  21,  1915, 
after  11  o'clock  a.  m.,  or  after  one  hour  after  the  date  specified 
in  said  summons  for  the  appearance  of  the  said  defendant,  the 
said  James  Frawley,  justice  of  the  peace  as  aforesaid,  made 
and  entered  in  his  docket  in  said  action  a  judgment  by  default 
in  said  action,  in  words  and  figures  set  forth  in  the  answer 
herein ;  that  defendant  never  at  any  time  appeared  in  any  way 
in  said  action  in  which  said  judgment  was  so  entered ;  that  a 
short  time  after  the  entry  of  said  judgment  as  aforesaid  the 
plaintiff  discovering  that  the  statutory  notice  had  not  been 
given  the  defendant  in  said  action  in  the  summons  issued 
therein,  moved  the  court  to  cancel,  annul,  vacate,  and  set  aside 
said  judgment  as  void  and  to  dismiss  said  action  without 
prejudice  to  plaintiff's  rights;  and  that  said  court  sustained 
said  motion  and  entered  an  order  on  the  docket  in  said  case, 
in  terms  canceling,  annulling,  vacating,  and  setting  aside  said 
judgment  as  void,  and  then  and  there  dismissed  said  action 
without  prejudice,  on  the  ground  that  the  court  acquired  no 
jurisdiction  over  the  person  of  said  defendant  on  account  of 
the  aforesaid  defect  in  said  summons. 

Upon  the  trial  of  the  case  now  before  this  court  in  the 
court  below,  the  defendant  therein,  being  the  respondent  here- 
in, in  his  answer  interposed  a  plea  in  bar  to  the  prosecution  of 
this  action,  based  upon  the  facts  as  hereinbefore  set  forth,  to 
which  plea  in  bar  the  defendant  filed  an  affirmative  reply,  set- 
ting forth  the  alleged  cancellation  of  the  aforesaid  judgment 
by  default,  and  claiming  that  the  same  was  null  and  void,  and 
that  the  court  acquired  no  jurisdiction  over  the  person  of  the 
defendant  therein.    To  this  reply  the  defendant  below  demur- 
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red,  on  the  ground  that  said  affirmative  reply  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the  said  further  and 
separate  answer  and  defense  setting  up  a  plea  in  bar,  which 
demurrer  was  overruled  by  the  court  below. 

G.  B.  Grigsby,  of  Juneau,  and  W.  A.  Gilmore,  of  Seattle, 
Wash.,  for  appellant. 

Ira  D.  Orton,  of  Seattle,  Wash.,  and  O.  D.  Cochran,  of 
Nome,  for  respondent. 

TUCKER,  District  Judge.  It  may  be  conceded  from  the 
authorities  cited  by  counsel  for  respondent  that  the  default 
judgment  entered  by  the  commissioner  is  voidable  only  for 
error  in  the  service  of  the  writ,  and  not  void,  on  the  ground 
that  the  statutory  notice  was  not  given  as  provided  in  section 
1780,  Alaska  Code,  and  that,  unless  the  commissioner  had  the 
power  to  set  aside  or  vacate  the  default  judgment,  said  judg- 
ment may  be  set  up  in  bar  of  the  second  action  brought  by  the 
appellant  in  the  commissioner's  court,  and  that  the  commis- 
sioner erred  in  overruling  the  demurrer  filed  by  the  respondent 
herein,  and  that  his  action  should  be  reversed  and  the  demur- 
rer sustained  by  this  court.  Kerr,  Sheriff,  etc.,  v.  Murphy,  et 
al.,  19  S.  D.  184,  102  N.  W.  687,  69  L.  R.  A.  499,  8  Ann.  Cas. 
1138;  Gird  v.  Morehouse,  2  Or.  53;  Lindsay  v.  Tansley,  63 
Hun,  635,  18  N.  Y.  Supp.  317;  American  Digest,  Century  Ed. 
vol.  31,  p.  1182. 

The  respondent  herein  demurs  to  the  appellant's  reply, 
which  admits  the  allegations  thereof  that  the  commissioner 
did  in  fact  attempt  to  set  aside  and  vacate  the  judgment  by  de- 
fault on  the  same  day  that  the  said  judgment  was  entered,  and 
upon  an  examination  of  the  trial  book  in  the  commissioner's 
office  I  find  that  he  did  mark  or  write  across  the  entry  of  the 
judgment,  on  the  same  day  on  which  the  same  was  entered, 
that  the  same  was  set  aside  or  vacated.  The  question  for  this 
court  now  to  determine  is  whether  or  not  the  commissioner 
had  the  power  by  statute  or  otherwise  to  set  aside  or  vacate 
said  default  judgment.  I  have  made  the  most  diligent  search 
to  find  some  authority  that  would  justify  this  court  in  sustain- 
ing the  action  of  the  commissioner,  because  of  the  otherwise 
hard  rule  and  its  application  in  this  'case.  It  is  the  universal 
rule  with  regard  to  courts  of  inferior  jurisdiction,  such  as 
commissioners'  courts  here  and  justice  of  the  peace  courts, 
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that  they  have  no  powers,  except  those  given  them  by  statute. 
The  statutes  of  Alaska  give  no  power  to  the  commissioner's 
court  to  set  aside  or  vacate  a  judgment  which  it  has  once  en- 
tered, and  this  applies  as  well  to  default  judgments  *as  to 
others.  It  is  impossible  to  read  the  exhaustive  articles  on 
judgments  and  justices  of  the  peace  in  volumes  23  and  24  of 
Cyc.  (see  particularly  24  Cyc.  p.  596  et  seq.),  and  the  numer- 
ous cases  therein  cited,  many  of  which  I  have  examined,  with- 
out arriving  at  the  irresistible  conclusion  that  the  rule  deny- 
ing the  power  to  set  aside  its  judgments  to  justices  of  the 
peace,  in  the  absence  of  a  statutory  provision  therefor,  is  well- 
nigh  unbending  and  without  exception,  if  not  wholly  so. 

It  may  be  true  that  the  application  of  the  rule  may  work  a 
hardship  in  some  cases ;  but  we  must  admit  its  wisdom  as  ap- 
plied to  courts  of  inferior  jurisdiction,  and  the  courts  have  so 
approved  it,  leaving  to  the  legislative  discretion  the  advisabili- 
ty of  changing  or  loosening  it  up.  While  I  have  not  found  any 
case  which  stands  precisely  on  all  fours  with  the  case  at  bar, 
in  that  the  judgment  was  actually  entered  and  attempted  to  be 
set  aside  on  one  and  the  same  day,  the  courts  and  the  text- 
writers  appear  to  agree  that  when  a  complete  judgment  is 
once  entered,  or  even  announced,  the  door  is  closed  from  that 
moment  against  its  being  again  opened. 

The  case  of  McCoy  et  al.  v.  Bell,  1  Wash.  504,  20  Pac.  595, 
comes  nearer  expressing  the  unbending  nature  of  the  rule,  and 
is  like  the  case  at  bar  in  this  respect  that  the  judgment  and  a 
motion  for  a  continuance  were  made  and  entered  on  the  same 
day.    The  court  said  in  this  case: 

"The  justice,  in  his  return  to  the  writ,  says;  *As  to  the  third  ground 
of  error  alleged  In  said  affidavit  the  facts  are  these:  At  11  o'clock 
plaintiff's  attorney,  finding  no  papers  on  file  for  defendants,  arose 
before  me,  and  said  *'I  now  demand  judgment."  To  this,  shortly  aft- 
erwards, the  said  agents,  though  not  known  to  me  at  the  time  to 
be  such,  made  some  objection,  and  I  then  said  I  would  have  to  ren- 
der judgment  and  the  said  agents  said  they  did  not  think  I  had 
grounds  for  doing  so,  and  then  plaintiff  and  his  attorney  departed, 
and  then  I  again  said,  "1  will  have  to  render  judgment,"  and  referred 
said  agents  to  section  1781  of  the  CJode  of  Washington  Territory.' 
This  court  holds  that  this  was  a  rendering  of  a  judgment  by  the  jus- 
tice, and  that  he  was  simply  doing  what  he  was  required  to  do  by 
law.  Having  performed  this  duty,  ho  at  once  lost  all  control  over 
said  judgment.  He  could  neither  open  it  up,  change,  or  modify  It. 
His  judicial  acts  and  power  over  said  judgment  were  exhausted  for- 
ever the  moment  he  rendered  the  judgment,  and  all  his  acts  thence- 
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forward  in  regard  to  said  Judgment  were  and  could  only  be  ministe- 
rial. It  follows,  therefore,  that  all  acts  of  the  justice  thereafter  in 
regard  to  continuing  the  case,  etc.,  were  mere  nullities.  After  he  had 
rendered  judgment — as  we  have  held  he  did  do  upon  the  demand  of 
plaintiff— he  should  proceed  within  the  next  three  days  to  enter  the 
same." 

See  Griffin  v.  Pitman,  8  Or.  342 ;  Dunnagan  v.  Shaffer,  48 
Ark.  476,  3  S.  W.  522 ;  Hawes,  Jur.  §  32. 

The  case  of  McCoy  et  al.  v.  Bell,  supra,  in  its  essential  facts 
and  the  language  of  the  court  in  the  opinion,  illustrates  the 
undeviating  view  taken  and  the  tenacity  with  which  the  courts 
and  text-writers  generally  have  held  to  the  rule  that  an  inferior 
court  cannot  go  beyond  the  statutory  powers  under  which  it 
acts.  For  these  reasons,  the  demurrer  is  sustained,  and  an 
order  may  be  entered  in  accordance  with  this  opinion. 


ALASKA  NORTHERN  RY.  CO.  v.  ALASKA  CENT.  RY.  CO.  et  al. 

(Third  Division.    Valdez.    November  1,  1915.) 

No.  720. 

1.  Tbusts  ^=»3G5(2) — Equity — Laches. 

In  this  case  nearly  ten  years  elapsed  before  the  claim  was 
made  that  the  land  was  not  the  rightful  property  of  the  Bal- 
laines,  and  no  reason  or  excuse  whatever  is  offered  why  the 
claim  was  not  sooner  made.  No  diligence  whatexer  is  shown  or 
any  effort  made  to  ascertain  the  fticts,  until  by  reason  of  the 
government  of  the  United  States  taking  over  said  railway  prop- 
erty, the  town  site  of  Seward  acquired  a  speculative  value  which 
it  had  not  had  before.     Held,  the  plaintiff  Is  barred  by  laches. 

2.  Railroads  ^=»61 — Capacity  to  Hold  Lands — Trusts. 

In  the  absence  of  statutory  authority  a  railroad  cannot  law- 
fully take  or  hold  land,  other  than  what  it  actually  requires  for 
depot,  terminal,  and  station  grounds,  and  that  a  trust  in  lands 
similar  to  the  one  claimed  by  plaintiff  in  this  case,  although 
clearly  recognized,  would  not  be  enforced  for  that  reason. 

S,  Fbaud  ^=»50  —  Evidence  —  Bubden  of  Proof  —  Principal  and 
Agent. 

Fraud  will  never  be  presumed,  but  must  be  proved  by  clear 
and  unambiguous  evidence ;  yet  this  rule  is  sometimes  modified 
in  cases  where  one  holding  a  fiduciary  relation  takes  advantage 

^s»See  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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of  such  position  to  acquire  beuefits  for  tiimself  which  in  equity 
and  good  conscience  belong  to  another.    In  such  cases  the  acts 
^    ^  '.  /vSuJ^vVv.         of  the  agent  will  be  scrutinized  closely. 

^  cj>-erv  %  \  ■  Tj^jg  action  was  commenced  on  April  29,  1915,  by  the  plain- 
\  hvcy—  ^iff»  the  Alaska  Northern  Railway  Company,  as  successor  in 
interest  to  the  Alaska  Central  Railway  Company,  claiming  to 
be  the  equitable  owner  of  about  159  acres  of  land,  known  as 
tTie^bwffsite  of  Seward,  which  it  alleges  the  defendants,  John 
E.  Ballaine  and  Frank  L.  Ballaine,  acquired  in  their  own 
V      names,  but  in  trust  for  the  Alaska  Central  Railway  Company. 

The  Sm  alleges  that  prior  to  the  year  1905,  defendant  John 
E.  Ballaine,  being  an  officer  of  the  Alaska  Central  Railway 
Company,  procured  for  himself,  but  in  the  name  of  his  brother, 
Frank  L.  Ballaine,  title  to  the  said  land,  Hjvpr^jpgr  fund?;  under 
\^  his  control  belonging  to  tV|<?  fi^Jd  railway  company,  to  pay  for 
the  same,  to  wit,  $3,000  to  pay  for  soldier*s  additional  home- 
stead scrip  with  which  to  patent  said  land,  and  $4,000  with 
which  to  secure  the  relinquishment  of  Mary  Lowell,  who  at 
that  time  occupied  and  claimed  said  land  as  her  homestead,  in 
fraud  of  the  rights  of  said  railway  company.  That  said  land 
was  patented  in  two  tracts  in  the  name  of  Frank  L.  Ballaine, 
one  patent  dated  May  1,  1905,  and  the  other  May  20,  1905. 

Defendants  John  E.  and  Frank  L.  Ballaine  by  their  an- 
swers deny  that  said  land  was  acquired  by  them  in  any  other 
way  than  in  their  own  right  (John  E.  owning  two-thirds  and 
Frank  L.  one-third) ;  deny  all  the  claims  of  the  plaintiff ;  al- 
lege that  they  paid  all  expenses  for  patenting  said  land,  includ- 
ing cost  of  soldier's  additional  homestead  scrip  and  $4,000 
paid  Mary  Lowell  for  a  release  of  all  her  claims  to  said  land 
out  of  their  own  funds.  They  also  set  up  certain  further 
defenses  by  way  of  estoppel,  viz. :  Laches  in  bringing  said  ac- 
tion; that  said  railway  company  is  not  empowered  under  the 
law  to  take  or  hold  any  lands,  except  for  the  actual  and  neces- 
sary requirements  of  its  railway  business;  that  no  right  to 
said  lands  was  ever  claimed  by  the  Alaska  Central  Railway 
Company,  and  none  transferred  by  the  deed  to  the  plaintiff 
company ;  and  estoppels  by  the  acts  of  the  railway  company, 
in  that  deeds  conveying  certain  portions  of  said  land  were  made 
to  and  accepted  by  said  Alaska  Central  Railway  Company,  by 
the  Ballaines,  and  later  transferred  to  the  plaintiff,  the  Alaska 
Northern  Railway  Company. 
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T.  C.  West,  of  San  Francisco,  CaL,  and  L.  L.  James,  Jr., 
of  Seward,  for  plaintiff. 

James  A.  Haight,  of  Seattle,  Wash.,  and  L.  V.  Ray  and  S. 
O.  Morford,  both  of  Seward,  for  defendants. 

BROWN,  District  Judge.  It  is  a  matter  of  grave  doubt  if 
one  or  more  of  these  further  defenses  or  pleas  in  bar  would 
not  be  sufficient  to  defeat  the  plaintiff's  cause  of  action. 

On  the  question  of  laches:  In  Wood  v.  Carpenter,  101 
U.  S.  135,  25  L.  Ed.  807,  the  court  says : 

"In  this  class  of  cases  the  plaintiff  Is  held  to  stringent  rules  of 
pleading  and  evidence,  and  especially  must  there  be  distinct  aver- 
ments as  to  the  time  when  the  fraud,  mistake,  concealment,  or  mis- 
representation was  discovered,  and  what  the  discovery  is,  so  that 
the  court  may  clearly  see  whether,  by  ordinary  diligence,  the  dis- 
covery might  not  have  been  before  mode." 

In  this  case  nearly  ten  years  elapsed  before  the  claim  was 
made  that  said  land  was  not  the  rightful  property  of  the  Bal- 
laines,  and  no  reason  or  excuse  whatever  is  offered  why  the 
claim  w^as  not  sooner  made ;  no  diligence  whatever  is  shown  or 
any  effort  made  to  ascertain  the  facts,  until  by  reason  of  the 
government  of  the  United  States  taking  over  said  railway 
property  the  town  site  of  Seward  acquired  a  speculative  value 
which  it  had  not  had  before  in  years. 

On  the  question  of  the  right  of  a  railway  company  in  Alaska 
to  acquire  and  hold  land,  other  than  what  is  necessary  for  its 
actual  needs  for  railway  purposes,  the  right  is  at  least  very 
doubtful. 

There  is  no  statutory  authority  given  for  such  ownership, 
even  though,  as  in  this  case,  the  articles  of  incorporation  pro- 
vide for  the  acquiring  of  townsites,  as  they  provide  for  the 
acquiring  of  almost  every  kind  of  property  and  engaging  in 
every  kind  of  business  known  to  the  ingenuity  of  man  in  the 
preparation  of  such  documents.  The  case  of  Case  v.  Kelly, 
133  U.  S.  21,  10  Sup.  Ct.  216,  33  L.  Ed.  513,  seems  to  be  very 
much  in  point  on  this  question,  and  it  is  there  held  that  in  the 
absence  of  statutory  authority  a  railroad  cannot  lawfully  take 
or  hold  land,  other  than  what  it  actually  requires  for  depot, 
terminal,  and  station  grounds,  and  that  a  trust  similar  to  the 
one  claimed  by  plaintiff  in  this  case,  although  there  clearly 
recognized,  would  not  be  enforced  for  said  reason. 
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There  is  some  doubt  as  to  the  defense  that  no  conveyance  or 
transfer  was  ever  made  to  the  Alaska  Northern  Railway  Com- 
pany, expressly  mentioning  any  right,  title,  or  claim  of  the 
Alaska  Central  Railway  Company  in  or  to  said  town  site. 

There  is  also  considerable  doubt  as  to  the  effect  of  the  ac- 
ceptance of  the  deeds  made  by  the  Ballaines  to  the  Alaska  Cen- 
tral Railway  Company  of  certain  tracts  and  lots  in  said  town 
site. 

It  is  always  better  and  more  satisfactory,  however,  that  a 
case  should  be  determined  upon  the  merits  where  possible, 
than  to  go  off  upon  legal  questions  which  may  be  open  to  much 
disputation.  The  latter  course  may  be  more  interesting  to 
lawyers,  but  not  so  satisfactory  to  clients. 

A  demurrer  to  plaintiff's  complaint  was  overruled ;  likewise 
a  motion  for  nonsuit  at  the  close  of  plaintiff's  testimony.  Both 
plaintiff  and  defendants  have  had  the  fullest  opportunity  to 
introduce  every  bit  of  evidence  bearing  upon  the  question  in- 
volved, and  while  it  is  true  that  a  great  mass  of  evidence,  oral 
and  by  deposition,  by  book  and  document,  has  been  received 
in  evidence,  much  of  it  is  superfluous.  From  that  evidence  it 
is  possible  to  determine  satisfactorily  the  real  truth  of  this 
controversy. 

There  is  very  little  difference  between  the  facts  shown  by 
the  testimony  of  the  plaintiff  and  defendants ;  there  is  a  wide 
divergence  of  opinion  between  plaintiff  and  defendants  as  to 
the  inference  and  conclusions  to  be  drawn  from  the  facts. 

It  may  be  said  at  the  outset,  however,  that  the  plaintiff  has 
wholly  failed  to  substantiate  the  allegations  of  its  complaint 
to  the  effect  that  defendant  John  E.  Ballaine  or  defendant 
Frank  L.  Ballaine  ever  diverted  any  funds  at  any  time  or  in 
any  sum  whatever  from  the  Alaska  Central  Railway  Company, 
or  the  Tanana  Construction  Company,  or  ever  had  the  funds 
of  either  company  under  their  control.  The  undisputed  testi- 
mony in  the  case  shows  that  they  paid  all  expenses  of  survey- 
ing and  patenting  the  land  in  controversy,  including  the  cost 
of  soldier's  additional  homestead  scrip  (about  $2,000),  and 
the  $4,000  paid  Mary  Lowell  for  her  relinquishment,  from 
their  own  funds. 

The  Alaska  Central  Railway  Company  was  incorporated 
under  the  laws  of  the  state  of  Washington,  March  30,  1902, 
largely  through  the  efforts  of  defendant  John  E.  Ballaine ;  its 
object  being  to  survey  a  route  and  if  possible  build  a  railway 
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line  from  the  southern  coast  of  Alaska  to  the  interior  of  the 
country,  reaching  the  Tanana  or  Yukon  river.  The  names  of 
the  trustees  designated  in  the  articles  of  incorporation  were: 

G.  W.  Dickinson,  Seattle,  Wash. 

E.  E.  Caine,  Seattle,  Wash. 

Charles  L.  Denny,  Seattle,  Wash. 

J.  W.  Godwin,  Seattle,  Wash. 

John  E.  Ballaine,  Seattle,  Wash. 

George  Turner,  Spokane,  Wash. 

Charles  F.  Peck,  Omaha,  Neb. 

John  H.  McGraw,  of  the  state  of  Washington. 
Neither  Charles  L.  Denny  (by  reason  of  ill  health)  nor 
Charles  F.  Peck  (for  some  other  reason)  ever  qualified  or 
served  as  trustees.  Later  F.  Aug.  Heinze  and  James  A. 
Haight  were  selected  to  take  the  places  of  the  said  Denny  and 
Peck. 

A  limited  amount  of  money  was  raised,  and  a  survey  party 
was  sent  to  Alaska  in  1902,  which  began  surveying  near  the 
head  of  Resurrection  Bay.  The  survey  party  was  under  the 
charge  of  C.  M.  Anderson,  a  civil  engineer.  Many  locations 
of  various  kinds,  mineral  and  nonmineral,  were  made  or  at- 
tempted to  be  made  by  this  party,  along  the  shores  of  Resur- 
rection Bay,  extending  a  distance  of  some  10  or  12  miles  along 
the  shores  and  around  the  head  of  said  Resurrection  Bay. 

At  that  time  the  land  in  controversy  was  occupied  and  claim- 
ed by  one  Mary  Lowell,  a  Russian  woman,  who  had  married 
an  American  and  was  living  on  said  land  with  her  family  of 
children.  A  few  nonmineral  locations  for  railway  terminal 
purposes  appear  to  have  been  made  adjoining  the  land  claimed 
by  Mrs.  Lowell.  All  of  these  locations,  while  it  does  not  clear- 
ly appear  by  whom  they  were  made,  were  presumably  made 
under  the  authority  of  the  engineer,  Anderson;  but  no  loca- 
tion appears  to  have  been  legally  initiated  at  that  time,  or 
followed  up  by  the  acts  necessary  to  divest  the  title  from  the 
United  States,  except  as  certain  portions  thereof  may  have 
later  been  surveyed  and  acquired  as  terminal  grounds  for  the 
Alaska  Central  Railway  Company. 

A  map  introduced  by  plaintiff  (being  Exhibit  No.  1  of  testi- 
mony of  W.  H.  Whittlesey)  shows  that  there  were  five  wharf 
sites  designated  on  said  map,  at  various  points  around  the  head 
of  Resurrection  Bay. 
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In  the  spring  and  early  summer  of  1903  the  funds  of  the 
Alaska  Central  Railway  Company  were  at  a  very  low  ebb.  It 
seems  that  John  E.  Ballaine  and  other  members  of  the  board 
of  trustees  had  made  strenuous  efforts  to  raise  money  to  finance 
said  company,  but  the  financial  condition  of  the  country  was 
such  that  it  was  impossible  to  raise  funds.  At  this  time  some 
of  the  trustees  were  ready  to  give  up  attempting  to  finance  the 
company.  Mr.  Heinze  had  withdrawn,  saying  it  was  impossi- 
ble to  raise  the  money.  John  E.  Ballaine  seemed  to  be  the 
only  one  with  optimism  enough  to  continue  his  efforts. 

In  the  month  of  June  or  July,  1903,  he  called  to  the  attention 
of  all  the  trustees  of  said  Alaska  Central  Railway  Company, 
except  Mr.  Heinze,  who  had  ceased  to  act,  and  Senator  Turner, 
who  was  absent  from  the  United  States,  the  fact  that  land  for  a 
town  site  should  be  located  and  title  acquired  from  the  United 
States  on  Resurrection  Bay,  from  which  said  railroad  was 
projected. 

The  undisputed  testimony  shows  that  the  defendant  John 
E.  Ballaine  desired  the  railway  company  to  take  up  this  town 
site,  then  claimed  by  Mary  Lowell,  as  part  of  the  railway 
property.  This  the  board  of  trustees  declined  to  do,  for  two 
reasons:  First.  James  A.  Haight,  one  of  the  members  of 
said  board  of  trustees,  who  was  an  attorney  at  law,  gave  it  as 
his  opinion  that  it  was  very  doubtful  if  the  railway  company 
could  hold  or  acquire  title  to  any  lands  except  such  as  were 
actually  necessary  for  the  conduct  of  its  business,  to  wit,  depot, 
station,  and  terminal  grounds.  The  second  reason  was  that 
the  said  trustees  felt  that  the  taking  up  of  said  land  was  specu- 
lative, and  there  were  no  funds  with  which  to  pay  the  expenses 
thereof.  John  E.  Ballaine  then,  asked  if  any  of  the  board  of 
trustees  cared  to  go  in  with  him  or  become  interested  in  the 
location  and  patenting  of  said  land  for  a  town  site,  and,  no  one 
of  said  board  of  trustees  desiring  so  to  do,  the  said  John  E. 
Ballaine  then  announced  that  he  would  take  it  up  himself,  in- 
dividually, and  there  was  no  objection  made  on  the  part  of 
any  of  said  board  of  trustees. 

On  August  1,  1903,  John  E.  Ballaine  sent  his  brother,  Frank 
L.  Ballaine,  to  Seward,  Alaska,  where  he  arrived  about  August 
12th  and  immediately  procured  relinquishment  from  Mary 
Lowell  to  her  homestead  covering  the  land  in  controversy. 
Frank  L.  Ballaine  then  caused  a  survey  to  be  made  of  the  land 
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and  left  for  Sitka  and  Juneau,  where  he  made  application  in  the 
surveyor  general's  office  and  the  United  States  land  office  for  of- 
ficial survey  and  patent  for  said  land  under  soldier's  additional 
homestead  scrip,  which  John  E.  Ballaine  on  July  20,  1903,  had 
procured  from  John  M.  Rankin,  of  Washington,  D.  C,  paying 
him  $2,000  therefor  out  of  his  own  funds. 

On  August  11,  1903,  the  Tanana  Construction  Company  was 
organized  under  the  laws  of  the  state  of  Washington  by  Rob- 
ert B.  Evans,  John  Dowdle,  A.  W.  Swanitz,  John  E.  Ballaine, 
and  James  A.  Haight  for  the  purpose  of  taking  a  contract  from 
the  Alaska  Central  Railway  Company  to  build  its  railroad. 

About  August  20th  John  E.  Ballaine,  accompanied  by  Col. 
A,  W.  Swanitz,  John  Dowdle,  Robert  B.  Evans,  and  others, 
left  Seattle  for  Resurrection  Bay.  They  met  Frank  L.  Bal- 
laine at  Juneau,  and  he  told  his  brother,  John  E.,  what  he  had 
done  with  regard  to  getting  the  relinquishment  of  Mary  Low- 
ell for  said  homestead.  The  said  party  arrived  at  Resurrec- 
tion Bay  on  August  28th.  On  September  2,  1903,  John  E. 
Ballaine  gave  to  said  Mary  Lowell  a  note  for  $4,000,  payable 
nine  months  after  date,  without  interest,  signed  by  the  Seward 
Town  Site  Company,  by  John  E.  Ballaine,  President. 

Both  John  E.  Ballaine  and  Frank  L.  Ballaine  testified  that 
at  that  time  they  were  copartners  in  said  town  site  and  expect- 
ed to  carry  it  on  under  the  name  of  the  Seward  Town  Site 
Company. 

Said  Dowdle  became  dissatisfied  with  the  situation,  and  he, 
together  with  John  E.  Ballaine  and  Colonel  Swanitz,  left 
Seward  about  the  10th  of  September  for  Seattle. 

The  financial  affairs  of  the  company  were  again  at  a  low  ebb, 
when  Colonel  Swanitz  succeeded  in  enlisting  the  aid  of  the 
Shedd  Bros,  of  Chicago,  who  undertook  to  finance  the  rail- 
way company. 

In  the  spring  of  1904  Colonel  Swanitz,  as  chief  engineer, 
came  out  to  Seward,  together  with  one  Elbridge  R.  Keeler, 
who  was  the  treasurer  of  said  Tanana  Construction  Company, 
and  directly  responsible  to  the  Shedd  Bros.  He  paid  out  all 
of  the  moneys  for  the  railroad  work  being  done  by  the  Ta- 
nana Construction  Company  and  on  June  2,  1904,  the  said 
Lowell  note  for  $4,000  was  presented  to  him,  and  he  was 
asked  to  pay  the  same.  At  that  time  John  E.  Ballaine  was  ab- 
sent from  Alaska,  and  there  was  no  bank  in  Seward,  and  no 
cable  or  telegraph  line  running  into  Seward,    Frank  L.  Bal- 
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laine  at  this  time  was  also  absent  from  Seward.  Mr.  Keeler 
told  the  holders  of  said  Lowell  note  that  said  note  must  be 
paid  by  John  E.  Ballaine;  that  neither  the  Alaska  Central 
Railway  Company  nor  the  Tanana  Construction  Company  had 
anything  to  do  with  it.  The  one  who  presented  the  note,  being 
some  relative  of  Mrs.  Lowell,  was  very  insistent  that  the  note 
be  paid.  Mr.  Keeler  then  told  him  that  he  would  have  to  wait 
until  Colonel  Swanitz,  who  was  the  chief  engineer  and  practi- 
cally in  charge  of  the  enterprise  in  Alaska,  returned  to  Sew- 
ard. A  few  days  thereafter  Colonel  Swanitz  returned,  and  Mr. 
Keeler  took  the  matter  up  with  him.  Colonel  Swanitz,  a  wit- 
ness for  plaintiff,  testified  that,  inasmuch  as  Frank  L.  Bal- 
laine had  given  a  deed  to  the  said  land  and  put  it  up  as  col- 
lateral security  with  the  Shedds,  as  part  of  the  security  in  con- 
sideration of  which  they  had  advanced  the  money  to  finance 
the  railroad,  he  considered  it  was  protecting  the  Shedds  to  see 
that  the  note  was  paid.  He  therefore  advised  Keeler  to  pay 
it,  and  Keeler  did  so,  with  funds  in  his  hands  belonging  to 
the  Tanana  Construction  Company,  upon  Colonel  Swanitz 
O.  K.'ing  the  voucher  and  Keeler  charging  the  said  $4,000  to 
himself  as  trustee.  Upon  Frank  L.  Ballaine's  return  a  week  or 
two  later,  he,  at  the  request  of  Mr.  Keeler,  also  O.  K.'d  or  ap- 
proved the  voucher  paying  said  note.  John  E.  Ballaine  was  ad- 
vised of  this  action  in  paying  said  note  and  about  three  months 
later,  he  paid  said  sum  of  $4,000  out  of  his  own  funds,  into  the 
Washington  Trust  Company,  to  the  credit  of  the  Tanana  Con- 
struction Company.  Later  the  note  given  the  Shedd  Bros., 
Chicago,  by  the  Ballaines  and  others,  to  secure  the  money  ad- 
vanced by  the  Shedds  to  finance  the  railroad  enterprise,  was 
paid,  and  the  said  deed  for  <iaid  town  site  returned  to  Frank 
L.  Ballaine. 

There  was  a  good  deal  of  documentary  evidence  with  refer- 
ence to  the  dealings  between  Dowdle,  Shedd  Bros.,  and  later 
with  one  A.  C.  Frost,  who  afterwards  became  largely  interest- 
ed in  said  railway  enterprise.  This  great  mass  of  testimony 
does  not  tend  to  throw  much  light,  if  any,  upon  the  contro- 
versy. It  does  show  that  John  E.  Ballaine  at  all  times  took 
an  active  part  in  promoting  the  said  Alaska  Central  Railway 
Company  and  its  construction,  and  it  is  not  an  unfair  infer- 
ence that  he,  as  the  originator  and  promoter  of  such  enter- 
prise, not  only  had  a  pride  and  interest  in  its  success,  but  also 
sought  to  protect  his  own  interest  in  said  town  site,  as  the 
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success  of  the  railway  enterprise  would  necessarily  mean  the 
success  of  his  venture  and  investment  in  said  town  site. 

The  witness  John  Dowdle,  on  the  part  of  the  plaintiff,  who 
is  shown  to  have  some  personal  feeling  against  John  E.  Bal- 
laine,  testified  that  before  leaving  Chicago,  in  August,  1903, 
Colonel  A.  W.  Swanitz  being  present,  John  E.  Ballaine  told 
said  Dowdle  that  the  Alaska  Central  Railway  Company  owned 
the  town  site  of  Seward.  This  is  positively  denied  by  Mr. 
Ballaine;  and  Colonel  Swanitz,  also  a  witness  for  plaintiff, 
testified  that  he  never  heard  or  heard  of  any  such  conversa- 
tion, but  that,  on  the  contrary,  John  E.  Ballaine  at  all  times 
claimed  he  owned  the  said  town  site. 

Of  the  original  trustees  of  said  Alaska  Central  Railway 
Company,  Dickinson,  Caine,  and  McGraw  are  deceased.  There 
is  testimony  showing  that  at  different  times  they  each  re- 
ceived some  ten  lots  from  John  E.  Ballaine  in  said  Seward 
town  site.  Counsel  for  the  pjaintiff  lays  great  stress  upon  this 
as  evidence  of  fraud,  arguing  that  their  action  was  improperly 
influenced  thereby.  The  undisputed  testimony,  however,  of 
those  present  at  said  meeting,  who  are  still  living,  to  wit,  J. 
W.  Godwin,  James  A.  Haight,  John  E.  Ballaine,  and  Frank 
L.  Ballaine,  shows  that  this  was  not  the  case;  that  the  trus- 
tees, acting  for  and  on  behalf  of  the  corporation,  did  not  feel 
justified  in  incurring  the  expense  and  in  entering  into  what 
then  seemed  to  be  a  more  or  less  speculative  and  hazardous 
investment,  and  the  doubt  as  to  the  legal  right  of  the  railway 
company  to  hold  and  own  the  town  site. 

James  A.  Haight  completely  and  satisfactorily  accounts  for 
the  deeding  to  him  of  some  few  lots  on  account  of  services 
rendered  by  him  in  securing  the  patent  to  said  land  and  per- 
forming other  legal  services. 

The  testimony  of  John  E.  Ballaine  shows  that,  at  a  time 
when  he  was  endeavoring  to  finance  the  said  railroad  and  find- 
ing great  difficulty  in  selling  the  bonds  thereof,  he  prevailed 
upon  J.  W.  Godwin,  E.  E.  Caine,  and  Gov.  McGraw  to  pur- 
chase t\yo  bonds  each,  at  $850  for  each  $1,000  bond,  and 
agreed  to  give  them  as  a  bonus  ten  lots  each  in  the  town  site 
of  Seward.  The  undisputed  testimony  further  shows  that  the 
said  lots  were  in  a  rather  remote  portion  of  the  town  of  Sew- 
ard, and  had  little  or  no  value  then,  except  a  purely  speculative 
one,  and  have  little  or  no  value  now,  except  a  purely  specu- 
lative one. 

6A.R.— 25 
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There  were  some  printed  circulars  or  prospectuses  introduc- 
ed in  evidence  by  plaintiflF,  some  published  as  early  as  the  sum- 
mer of  1902,  setting  forth  in  glowing  terms  the  wonderful  re- 
sources of  Alaska  and  the  opportunity  there  was  for  a  profit- 
able investment.  The  first  one  of  these  prospectuses  was  is- 
sued probably  in  June,  1902,  for  the  following  is  found  near 
the  end  thereof : 

"Supplemental— July  1,  1902.  Since  the  publication  of  this  pros- 
pectus, all  five  of  the  surveying  parties  to  make  the  permanent  survey 
for  the  Alaska  Central  Railway  have  been  sent,  and  are  at  work. 
They  will  finish  before  November  1.  A  sixth  party,  to  begin  cross- 
sectioning,  will  be  sent  within  a  few  days.  The  company  will  im- 
mediately proceed  to  locate  a  terminal  town  site  on  Resurrection 
Bay,  and  other  town  sites  along  the  route,  all  of  them  in  the  name 
of  the  company,  the  profits  from  which  will  accrue  to  the  stockholders 
pro  rata." 

There  is  no  evidence  of  any  willful  misrepresentation,  and 
it  is  not  to  be  presumed  that  the  men  whose  names  appear  on 
this  prospectus  were  guilty  of  any  intentional  fraud  or  impo- 
sition. At  that  time  it  was  no  doubt  the  intention  to  acquire 
a  town  site  on  Resurrection  Bay.  John  E.  Ballaine  testifies 
so  himself,  and  that  up  to  as  late  as  July,  1903,  he  endeavored 
to  have  the  Alaska  Central  Railway  Company,  through  its 
duly  authorized  officers,  take  up  said  town  site,  and  in  this  he 
is  fully  corroborated  by  other  witnesses  and  in  no  manner 
disputed.  This  statement  in  the  prospectus,  together  with  the 
Keeler  voucher,  showing  the  payment  of  this  $4,000  to  Mrs. 
Lowell,  no  doubt  was  largely  responsible  in  causing  those  who 
brought  this  action  to  believe  that  they  could  make  out  a 
case  against  the  Ballaines. 

Counsel  for  plaintiff  is  strenuous  in  his  contention  that  a 
great  wrong  was  perpetrated  upon  those  who  purchased  stock 
in  the  Alaska  Central  Railway  Company  by  reason  of  this 
statement  in  the  prospectus.  Unfortunately,  this  is  not  the 
only  statement  in  the  prospectus  which  is  somewhat  exaggerat- 
ed and  overdrawn;  but  it  is  one  of  the  unfortunate  things 
about  promotion  enterprises  that  glittering  promises  and  in- 
ducements are  held  out  to  those  who  might  purchase  stock.  It 
may  be  that  those  who  issue  it  believe  in  the  truth  of  the  state- 
ments ;  but  it  too  often  happens  that  such  statements  are  not 
either  conservative  or  strictly  truthful,  however  much  the  en- 
thusiasm of  the  promoters  may  lead  them  to  believe  it.    In 
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this  case,  however,  the  undisputed  testimony  shows  that  about 
the  year  1905,  one  A.  C.  Frost  came  into  control  of  the  said 
enterprise,  that  he  and  his  associates  bought  up  all  of  the 
stock  that  had  been  sold  which  they  could  find,  and  that  nearly 
all  those  who  had  bought  stock  sold  same  back  to  Frost  and 
his  associates  at  a  profit. 

It  is  not  claimed  that  Frost  or  any  of  his  associates  were 
ever  deceived  into  believing  that  said  town  site  belonged  to  the 
railway  company,  and  no  presumption  to  that  effect  can  be  in- 
dulged. 

The  testimony  shows  that  the  Ballaines  deeded  to  the  Alaska 
Central  Railway  Company  all  necessary  right  of  way  through 
the  town  site  for  railway  purposes ;  also  a  tract  of  about  seven 
acres  for  depot  grounds  and  a  number  of  lots  for  office  and 
other  building  purposes.  These  deeds  were  accepted  by  the 
Alaska  Central  Railway  Company,  and  upon  the  transfer  of 
all  this  property  to  the  plaintiff,  the  Alaska  Northern  Railway 
Company,  the  latter  company  received  and  accepted  the  same. 

The  Alaska  Central  Railway  Company,  when  it  filed  its  plats 
and  profile  of  its  official  survey,  located  and  acquired  from 
the  government  certain  tracts  and  riparian  rights  adjacent  to 
the  land  in  controversy. 

Before  the  plaintiff  could  succeed  in  an  action  of  this  kind, 
it  must  sustain  the  allegations  of  its  complaint  by  clear  and 
convincing  proof.  This  it  has  wholly  failed  to  do.  It  has 
completely  failed  in  its  allegation  that  the  soldier's  additional 
homestead  scrip  was  paid  for  by  funds  other  than  those  be- 
longing to  John  E.  Ballaine.  The  $4,000  was  paid  Mrs.  Lowell 
on  the  responsibility  of  Mr.  Keeler  himself,  as  he  testifies,  not 
by  request  or  procurement  of  John  E.  Ballaine  or  Frank  L. 
Ballaine,  and  was  repaid  by  John  E.  Ballaine.  The  plaintiff, 
however,  still  contends  that  the  fiduciary  relations  of  both  John 
E.  and  Frank  L.  Ballaine  to  the  Alaska  Central  Railway  Com- 
pany and  the  Tanana  Construction  Company  were  such  that 
they  could  not  acquire  interests  adverse  to  or  prejudicial  to 
the  rights  of  the  said  company,  assuming  that  the  acquiring  of 
said  town  site  was  adverse  to  the  railway  company.  While  it 
is  true  that  fraud  will  never  be  presumed,  but  must  be  proved 
by  clear  and  unambiguous  evidence,  yet  this  rule  is  sometimes 
modified  in  cases  where  one  holding  a  fiduciary  relation  takes 
advantage  of  such  position  to  acquire  benefits  for  himself, 
which  ought  in  equity  and  good  conscience  to  belong  to  the 
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person  or  corporation  toward  whom  such  fiduciary  relation- 
ship exists,  and  the  acts  of  such  persons  will  be  scrutinized 
very  closely  before  they  will  be  permitted  to  acquire  such  in- 
terests. 

'I  have  considered  this  case,  however,  very  carefully,  and  I 
am  satisfied  that  there  is  nothing  in  the  conduct  of  John  E. 
Ballaine  or  Frank  L.  Ballaine  in  this  case  that  savors  in  any 
manner  of  unfairness,  deception,  or  taking  advantage  of  the 
Alaska  Central  Railway  Company  or  the  Tanana  Construction 
Company,  or  acquiring  property  adverse  to  the  interest  of  or 
prejudicial  to  said  railway  company.  There  is  not  a  particle 
of  proof  that  either  John  E.  or  Frank  L.  Ballaine  were  charg- 
ed with  the  duty  of  locating  or  acquiring  town  sites  or  other 
lands  for  said  railway  company,  and  presumably  its  chief  en- 
gineer, or  locating  engineers,  were  employed  to  perform  such 
duties. 

The  said  railway  company,  through  the  only  officers  through 
whom  it  could  act,  refused  to  take  said  town  site,  although 
John  E.  Ballaine  desired  and  requested  them  to  do  so.  At  that 
time,  in  addition  to  the  lack  of  funds,  they  were  aware  that 
there  was  a  legal  doubt  as  to  the  right  of  the  railway  to  hold 
land  fpr  speculative  purposes,  and,  if  they  were  familiar  with 
public  land  matters,  they  may  have  known  that  there  were 
other  difficulties  and  objections  in  seeking  to  acquire  title  to 
such  lands.  The  history  of  such  cases  in  Alaska  has  been  that 
one  seeking  to  acquire  title  to  lands  which  are  supposed  to 
have  some  speculative  value  has  had  to  contend  with  jumpers 
and  holdups  and  claims  of  many  kinds ;  that  their  claims  may 
be  and  often  have  been  rejected  by  the  government,  and  their 
application  for  patent  refused,  and  this  after  the  expendi- 
ture of  much  time  and  money.  It  might  well  have  been 
that,  had  the  railway  company  sought  to  take  over  and  ac- 
quire title  to  this  land,  it  would  have  been  a  matter  of  great 
loss  and  expense  to  the  company.  They  may  have  had  to  con- 
tend with  jumpers  and  squatters,  lawsuits,  and  protests  filed 
against  their  application  for  patent,  so  they  never  could  have 
acquired  title.  This  is  one  of  the  risks  that  the  Ballaines  ran  in 
undertaking  to  acquire  title  to  this  land.  Furthermore,  at  the 
time  that  the  Ballaines  took  up  this  land,  the  railway  company 
might  have  acquired  other  land,  a  distance  anywhere  from  a 
mile  to  ten  miles  therefrom,  where  dock  sites  had  been  mapped 
out  and  platted  in  1902.    One  or  more  rival  town  sites  might 
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have  sprung  up,  and  with  the  expenditure  of  money  by  the 
promoters  might  have  succeeded  in  causing  the  town  to  build 
elsewhere  than  where  it  did. 

Counsel  for  the  plaintiff  is  very  earnest  in  his  insistence 
that,  because  there  were  no  minutes  kept  of  the  meeting  of 
the  board  of  trustees  at  the  time  they  talked  over  the  matter 
of  the  town  site  with  John  E.  Ballaine  in  July,  1903,  it  is  evi- 
dence of  a  secret  plot  or  conspiracy  on  the  part  of  the  board 
of  trustees  to  defraud  the  stockholders  of  the  company,  and 
turn  over  the  town  site  to  Ballaine,  who  afterwards  rewarded 
them  by  giving  them  lots.  The  lips  of  three  of  these  trustees 
are  closed  in  death.  This  is  one  of  the  reasons  why  stale  de- 
mands are  not  favored  in  law.  Those  living  testify  there  was 
absolutely  no  thought  of  such  a  thing,  and  the  witness  John 
E.  Ballaine,  when  interrogated  as  to  why  no  such  minutes  were 
kept,  pertinently  replied,  that  "they  kept  minutes  of  what  they 
did,  not  of  what  they  did  not  do."  This  seems  a  reasonable 
explanation,  and  no  presumption  of  fraud  will  be  indulged  in 
this  respect.  This  is  one  of  those  cases  where  the  personal  in- 
terest and  bias  of  those  claiming  with  the  plaintiflF  draw  such 
conclusions  from  the  facts  as  will  tend  to  bolster  up  and  con- 
firm their  case,  and  their  suspicions. 

"All  seems  infected,  that  the  infected  spy; 
As  all  looks  yellow  to  the  Jaundiced  eye." 

To  the  impartial  and  unprejudiced  mind,  fully  informed  as 
to  all  the  facts  and  circumstances  surrounding  this  case,  there 
can  be  but  one  conclusion — that  the  plaintiff  has  signally  fail- 
ed to  sustain  the  allegations  of  its  complaint. 

Counsel  for  the  plaintiff  in  his  brief  cites  Seacoast  R.  Co.  v. 
Wood,  65  N.  J.  Eq.  530,  56  Atl.  337,  footnote  on  page  184  of 
39  Cyc,  as  follows : 

"Where  a  contractor,  in  purchasing  lots  for  building  a  railroad, 
bought  certain  lots  for  terminal  purposes  in  the  same  manner  that 
he,  purchased  the  right  of  way  and  built  the  road  as  projected,  so 
as  to  embrace  and  enter  the  terminal  which  thus  became  an  essential 
part  of  the  road,  he  is  precluded  from  asserting  that  the  terminal 
properties  did  not  become  a  part  of  the  road  and  setting  up  a  person- 
al right  therein." 

Plaintiff  also  cites  the  case  of  Trice  v.  Comstock,  121  Fed. 
620,  57  C.  C.  A.  646,  61  L.  R.  A.  176,  as  follows: 

"And,  within  the  prohibition  of  this  rule  of  law,  every  relation  in 
which  the  duty  of  fidelity  to  each  other  is  imposed  upon  the  parties 
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by  the  established  rules  of  law  is  a  relation  of  trust  and  confidence, 
l^e  relation  of  trustee  and  cestui  que  trust,  principal  and  agent, 
client  and  attorney,  employer  and  an  employ^,  who  through  the 
employment  gains  either  an  interest  in  or  a  knowledge  of  the  prop- 
erty or  business  of  his  master,  are  striking  and  familiar  illustrations 
of  the  relation.  From  the  agreement  which  underlies  and  conditions 
these  fiduciary  relations,  the  law  both  implies  a  contract  and  imposes 
a  duty  that  the  servant  shall  be  faithful  to  his  master,  the  attorney 
to  his  client,  the  agent  to  his  principal,  the  trustee  to  his  cestui  que 
trust,  that  each  shall  work  and  act  with  an  eye  single  to  the  inter- 
est of  his  correlate,  and  that  no  one  of  them  shall  use  the  interest 
or  knowledge  which  he  acquires  through  the  relation  so  as  to  defeat 
or  hinder  the  other  party  to  it  tn  accomplishing  any  of  the  purposes 
for  which  it  was  created.*' 

These  cases  might  be  in  point  if  the  Ballaines  had  been 
such  officers,  agents,  or  employes  of  the  Alaska  Central  Rail- 
way Company,  or  the  Tanana  Construction  Company,  as  to 
charge  them  with  the  duty  of  locating,  purchasing,  or  acquir- 
ing lands  for  either  of  said  companies.  But  there  is  no  testi- 
mony in  this  case  to  that  effect.  The  clear  preponderance  of 
the  testimony  shows  that,  while  both  Frank  L.  and  John  E. 
Ballaine  were  directors  or  members  of  the  board  of  trustees 
of  the  Alaska  Central  Railway  Company  and  the  Tanana  Con- 
struction Company,  they  had  no  control  over  the  funds  of 
either;  and  each  of  said  companies  had  on  its  board  of  di- 
rectors or  trustees  men  of  unquestioned  business  standing  and 
integrity,  who  were  not  dominated  or  controlled  by  the  Bal- 
laines. 

Plaintiff  further  cites  in  his  brief  39  Cyc.  pp.  191  and  192, 
as  follows: 

"The  burden  of  proving  fraud,  actual  or  constructive,  necessary  to 
give  rise  to  a  constructive  trust  is  upon  the  person  alleging  the  exist- 
ence of  such  a  trust.  But  where  a  prima  facie  case  of  constructive 
fraud  is  made  out  from  the  fiduciary  relationship  of  the  parties  and 
other  circumstances  connected  with  the  transaction,  the  burden  of 
affirmatively  proving  good  faith  is  upon  the  party  denying  the  exist- 
ence of  the  trust." 

This  is  no  doubt  a  correct  statement  of  the  law.  I  have 
carefully  considered  the  question  as  to  the  burden  of  proof, 
and  feel  satisfied  that,  even  though  the  burden  of  proof  were 
shifted  to  the  defendants  to  explain  their  actions,  they  have 
fully  and  satisfactorily  done  so  by  a  clear  preponderance  of 
the  testimony. 
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There  are  some  side  issues  which  were  introduced  in  this 
case,  which  it  is  unnecessary  to  discuss,  as  it  would  not  tend 
to  make  clear,  but  rather  complicate  and  confuse,  the  main  is- 
sue. The  salient  and  essential  features  of  the  case  have  been 
above  set  forth,  and  I  can  reach  no  other  conclusion  than  that 
the  plaintiflF  take  nothing  by  this  action,  and  the  plaintiff's  com- 
plaint be  dismissed,  as  well  as  the  complaints  in  intervention. 
Findings  and  decree  may  be  prepared  accordingly. 


ADAMS  V.  YUKON  GOLD  CO.  et  al. 

(Fourth  Division.    Fairbanks.    November  9,  1915.) 

No.  32-R. 

1.  Mines  and  Minerals  ^=»29(4) — Locating  Fraction. 

A  placer  mining  dalm  located  in  good  faith  is  not  void,  be- 
cause it  exceeds  20  acres  (an  association  placer  claim  160  acres), 
but  Is  void  only  as  to  the  excess,  which  may  be  rejected  from 
any  portion  the  owner  may  select,  and  until  he  has  been  ad- 
vised of  the  excess,  and  has  had  a  reasonable  time  to  make  his 
selection,  his  possession  extends  to  the  entire  claim,  and  anoth- 
er, who  goes  upon  It  and  makes  a  location  of  any  part,  is  a 
trespasser,  and  his  location  a  nullity  and  void  for  any  purpose. 

2.  Mines  and  Minerals  «=»29(4) — Co-owners. 

Where  only  two  co-owners  of  a  placer  claim  gave  consent  to 
the  location  by  a  third  person  of  the  excess  acreage  In  the  claim, 
and  other  co-owners  neither  consented  to  it  nor  ratified  it,  it  is 
not  binding  on  the  owners. 

3.  Mines  and  Minerals  ^=3»20(3) — Locating  Excess  Fraction. 

One  claiming  the  right  to  make  entry  of  a  placer  mining 
claim  the  boundaries  of  which  contain  an  area  in  excess  of  the 
amount  allowed  by  law,  under  permission  of  the  owners  thereof 
to  stake  the  excess,  should  first  determine  the  amount  of  such 
excess  and  stake  the  same  In  such  manner  that  the  original  lo- 
cation thus  reduced  in  area  will  not  contain  an  additional  course. 

The  trial  of  this  action  was  begun  at  the  special  July,  1915, 
term  of  court  at  Iditarod,  before  the  court,  without  a  jury. 
Testimony  was  introduced  by  both  the  plaintiff  and  the  defend- 
ants, and  upon  stipulation  of  counsel  the  trial  was  continued 
to  the  special  term  of  court  at  Ruby,  adjourned  to  August, 
1915.    An  order  was  duly  entered  transferring  the  cause  to  the 

^=9Se6  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Ruby  calendar,  and  trial  of  the  action  having  been  completed 
on  the  16th  day  of  August,  the  court  reserved  decision. 

The  plaintiff  in  his  complaint  alleges  that,  by  reason  of  good 
and  subsisting  locations  thereof  as  placer  mining  ground,  he  is 
the  owner  of  and  in  possession  of  the  Anaconda  Fraction 
placer  mining  claim,  120  feet  in  width  by  2,640  feet  in  length, 
and  of  the  Anaconda  Fraction  No.  2  placer  mining  claim,  125 
feet  in  width  by  5,280  feet  in  length;  that  said  Anaconda 
Fraction  No.  2  placer  mining  claim  includes  within  its  bounda- 
ries all  of  said  Anaconda  Fraction  placer  mining  claim. 

Answering  plaintiff's  complaint,  defendants  deny  plaintiff's 
ownership  of  the  "Anaconda  Fraction"  and  "Anaconda  Frac- 
tion No.  2" ;  allege  that  all  the  ground  embraced  by  said  "Ana- 
conda Fraction"  and  said  "Anaconda  Fraction  No.  2"  is  with- 
in the  boundaries  of  the  Prospector  Association  placer  mining 
claim,  of  which  the  defendant  Yukon  Gold  Company  is  the 
lessee  in  possession  and  co-owner,  and  that  the  other  defend- 
ants are  owners  of  undivided  interests  and  lessors  of  the  Yu- 
kon Gold  Company. 

In  reply,  plaintiff  denies  the  affirmative  defense  of  defend- 
ants; alleges  the  Prospector  Association  placer  mining  claim 
to  be  greatly  in  excess  of  160  acres,  failure  of  defendants  to 
cast  off  excess  within  reasonable  time  after  notice,  and  that  the 
said  Prospector  Association  claim  was  fraudulently  located  by 
the  original  locators  thereof. 

By  plaintiff's  testimony  it  is  shown  that  prior  to  the  23d  day 
of  May,  1911,  plaintiff  knew  that  the  boundaries  of  the  Pros- 
pector included  more  than  160  acres ;  that  he  had  discovered 
gold-bearing,  gravel  within  the  boundaries  of  the  Anaconda 
Fraction,  and  that  on  the  23d  day  of  May,  1911,  he  placed 
stakes  at  the  corners  of  the  Anaconda  Fraction,  blazed  trees 
along  its  boundaries,  in  due  time  posted  a  notice  of  location 
on  the  premises,  and  filed  a  copy  of  the  same  for  record  with 
the  recorder  of  the  Otter  precinct ;  that  said  Anaconda  Frac- 
tion was  120  feet  in  width  by  2,640  feet  in  length ;  that  subse- 
quently, and  during  the  year  1913,  plaintiff  placed  stakes  at  the 
corners  of,  and  blazed  trees  along  the  boundaries  of,  the  Ana- 
conda Fraction  No.  2,  including  all  the  ground  embraced  in 
the  Anaconda  Fraction,  in  due  time  posted  notice  of  location, 
and  filed  a  copy  of  the  same  for  record  with  the  recorder  of 
the  Otter  mining  district ;  that  said  Anaconda  Fraction  No.  2 
was  125  feet  in  width  by  5,280  feet  in  length.    Plaintiff  fur- 
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ther  testified  that  the  assessment  work  had  been  done  for  the 
years  1912,  1913,  and  1914. 

It  is  shown  that  the  Prospector  Association  claim  was  lo- 
cated in  the  year  1909  by  eight  persons,  and  by  the  location 
notice  thereof  was  intended  to  be  1,320  feet  in  width  by  5,280 
feet  in  length,  and  to  contain  160  acres;  that  as  originally 
marked  upon  the  ground  it  contained  187.03  acres,  and  was 
therefore  in  excess  by  27.03  acres. 

As  is  generally  the  case,  the  boundaries  of  the  Prospector 
Association  claim,  as  marked  upon  the  ground,  did  not  meet  at 
right  angles.  The  south  boundary  was  5,528  feet  in  length; 
the  north  boundary  was  5,955.9  feet  in  length ;  the  east  bounda- 
ry was  not  in  a  straight  line,  and  from  the  center  stake  to  the 
south  boundary  comer  is  a  distance  of  687.5  feet,  and  to  the 
north  boundary  comer  is  716.8  feet,  the  center  stake  being 
westerly  of  a  straight  line  connecting  the  southeast  corner  and 
the  northeast  corner  of  the  claim;  the  west  boundary  was 
1,535.2  feet  in  length.  The  southerly  boundary  was  also  the 
northerly  boundary  of  the  Mohawk  Association  claim.  The 
survey  does  not  show  the  Anaconda  Fraction  No.  2  exactly  125 
feet  in  width  by  5,280  feet  in  length.  It  is  less  than  5,280  feet 
in  length,  130  feet  in  width  on  the  easterly  boundary,  and  123 
feet  in  width  on  its  westerly  boundary,  and  is  in  conflict  with 
the  Prospector  Association  claim,  after  casting  off  the  excess 
of  27.03  acres  on  the  westerly  end,  in  the  extent  of  14.31 
acres.  The  southerly  boundary  of  the  Prospector  Association 
claim  is  the  southerly  boundary  of  the  Anaconda  Fraction 
No.  2. 

E.  Coke  Hill,  of  Ruby,  for  plaintiff. 

Henry  Roden,  of  Juneau,  and  E.  M.  Stanton,  of  Iditarod, 
for  defendants. 

BUNNELL,  District  Judge.  The  plaintiff,  Adams,  testi- 
fied in  substance  that,  after  having  ascertained  the  Prospector 
Association  claim  as  stated  to  be  in  excess  of  160  acres,  he  went 
to  two  of  the  co-owners  of  the  claim  and  notified  them  of  his 
intention  to  stake  such  excess ;  that  they  thereupon  gave  their 
consent  to  plaintiff  to  stake  such  excess  from  either  end  or 
side.  It  was  shown  that  the  remaining  co-owners,  some  of 
whom  were  in  the  immediate  vicinity,  were  not  advised  of  the 
consent  given  by  the  two  co-owners  to  Adams;  that  this  act 
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had  by  them  neither  been  previously  authorized  nor  subse- 
quently ratified.  Plaintiff  contends  that,  having  entered  under 
the  permission  thus  extended,  the  remaining  co-owners,  be- 
ing tenants  in  common,  were  bound  by  the  act  of  their  co-ten- 
ants. I  am  satisfied  that  this  contention  cannot  prevail.  Bar- 
son  V.  Mulligan,  191  N.  Y.  306,  84  N.  E.  75,  16  L.  R.  A.  (N.  S.) 
151 ;  O'Hanlon  v.  Ruby  Gulch  M.  Co.,  48  Mont.  65,  135  Pac. 
913 ;  McKinley  v.  Peters,  Ul  Pa.  283,  3  Atl.  27;  3  Lindley  on 
Mines,  1950;  Town  of  Gold  Hill  v.  Caledonia  Silver  M.  Co., 
5  Sawyer,  575,  14  Morrison,  M.  R.  207;  Deep  River  Gold  M. 
Co.  V.  Fox,  4  Ired.  Eq.  (N.  C.)  61,  1  Morrison,  M.  R.  301. 

It  is  not  charged  that  the  original  locators  fraudulently  in- 
cluded within  the  boundaries  of  the  Prospector  Association 
claim  an  area  greater  than  160  acres.  It  must  therefore  be  ad- 
mitted that  the  location  was  made  in  good  faith  as  to  the  area 
included. 

"No  entry  for  the  purpose  of  loJcatlon  can  toe  made  on  an  existing 
mining  claim  which  Is  excessive  through  honest  mistake  until  notice 
of  the  excess  has  been  given  the  locator  and  an  opportunity  afforded 
him  to  reduce  his  claim  to  legal  size."  Jones  v.  W.  G.  M.  &  T.  Ca, 
177  Fed.  95,  101  C.  G.  A.  349,  29  L.  R,  A.  (N.  S.)  392 ;  Nicholls  v. 
Lewis  &  Clark  M.  Go.,  18  Idaho,  224,  109  Pac,  846,  28  L.  R.  A.  (N.  S.) 
1029;  DwinneU  v.  Dyer,  145  Cal.  12,  78  Pac.  247,  7  L.  B.  A,  (N.  S.) 
763 ;  Zimmerman  v.  Punchion,  161  Ffed.  859,  89  G.  G.  A.  53 ;  Waskey 
v.  Hammer,  170  Fed.  31,  95  G.  G.  A.  305. 

'*A  placer  mining  claim  located  in  good  faith  is  not  wholly  void 
because  it  exceeds  20  acres  (an  association  placer  claim  160  acres), 
but  is  void  only  as  to  the  excess,  which  may  be  rejected  from  any 
portion  the  owner  may  select,  and  until  he  has  been  advised  of  the 
excess,  and  has  had  a  reasonable  time  to  make  his  selection,  his  pos- 
session extends  to  the  entire  claim,  and  another  who  goes  upon  it 
and  makes  a  location  of  any  part  is  a  trespasser,  and  his  location  a 
nullity  and  void  for  any  purpose."  Jones  v.  W.  G.  M.  &  T.  Co,,  177 
Fed.  95,  101  O.  G.  A.  349,  29  U  R,  A.  (N.  S.)  392, 

The  plaintiff,  it  will  be  noted,  claims  the  right  to  enter  by 
virtue  of  permission  extended  to  him  by  two  of  the  co-owners 
to  stake  the  excess  from  either  side  or  end.  Ordinarily  one 
could  not  be  heard  to  complain  if,  having  granted  permission 
to  stake  the  excess,  the  locator  staked  less  than  the  excess. 
If  the  two  co-owners  were  able  to  bind  the  other  co-owners 
by  such  permission,  the  plaintiff,  as  in  this  case,  would  be  re- 
quired to  stake  such  excess  entirely  on  one  side  or  on  one  end. 
This  plaintiff  fails  to  do.  If  he,  by  his  staking,  can  give  the 
original  location  another  course,  as  he  has  attempted  to  do  in 
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this  instance,  then  "to  stake  on  either  side  or  end"  can  be  con- 
strued to  mean  a  staking  of  excess  in  rectangular  form  any- 
where in  the  original  claim  provided  one  boundary  of  the  frac- 
tional location  coincides  with  one  boundary  of  the  original 
location.  One  claiming  the  right  to  make  entry  of  a  placer 
mining  claim  the  boundaries  of  which  contain  an  area  in  ex- 
cess of  the  amount  allowed  by  law,  under  permission  of  the 
owners  thereof  to  stake  the  excess,  should  first  determine  the 
amount  of  such  excess  and  stake  the  same  in  such  manner  that 
the  original  location  thus  reduced  in  area  will  not  contain  an 
additional  course. 

One  of  the  defendants  herein,  the  Yukon  Gold  Company, 
after  this  action  was  instituted,  in  the  winter  of  1914  surveyed 
the  Prospector  Association  claim,  cast  off  the  excess  of  27.03 
acres  at  the  lower  end,  and  established  a  new  boundary  accord- 
ingly. 

Section  2331  of  the  Revised  Statutes  (U.  S.  Comp.'St.  1916, 
§  4630)  provides  that  claims  upon  unsurveyed  public  lands  shall 
conform  "as  near  as  practicable  with  the  United  States  system 
of  public  land  surveys,  and  the  rectangular  subdivisions  of 
such  surveys." 

Defendants'  Exhibit  A  is  a  map  showing  the  conflict  area 
of  the  Prospector  Association  claim  with  the  Anaconda  Frac- 
tion and  the  Anaconda  Fraction  No.  2 ;  also  the  excess  area 
cast  off  by  establishing  a  new  lower  boundary  for  the  Prospec- 
tor Association  claim.  It  also  shows  that  the  Prospector  Asso- 
ciation claim  is  bounded  on  the  upper,  or  easterly,  end  by  the 
K.  P.  M.  claim,  and  on  the  southerly  side  by  the  Mohawk 
Association  claim  and  the  Lucky  Fraction  claim.  No  claim  is 
shown  to  join  the  Prospector  Association  claim  on  the  wester- 
ly, or  lower,  end. 

If  the  decision  of  the  land  office  is  to  be  followed  in  Re 
Snowflake  Fraction  Placer,  37  Land  Dec.  250,  "as  nearly  as 
practicable"  has  a  well-defined  meaning.  It  is  laid  down  in 
this  decision  that  the  Land  Department  is  unwilling  to  approve 
"shoestring"  claims  or  those  of  irregular  shapes,  unless  prior 
locations  render  such  fractional  locations  necessary  in  order  to 
appropriate  unclaimed  area. 

Plaintiff  asks  the  court  to  validate  the  Anaconda  No.  2, 
being  a  fractional  claim  5,280  feet  in  length  by  125  feet  in 
width.  The  necessity  for  making  a  location  in  this  form  is  not 
shown ;  on  the  other  hand,  the  evidence  clearly  shows  that  the 
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plaintiff  under  section  2331,  Revised  Statutes,  could  have  lo- 
cated the  excess  of  the  Prospector  Association  claim  finally 
cast  off,  and  such  location  would  have  been  "as  near  as  prac- 
ticable with  the  United  States  system  of  public  land  surveys." 
2  Lindley  on  Mines  (3d  Ed.)  §  448. 

While  the  courts  are  not  bound  by  the  decisions  of  the  Land 
Department,  still  the  courts  should  consider  them  and  g^ve 
them  full  force  and  effect  in  proper  cases.  Hanson  v.  Craig, 
170  Fed.  62,  95  C.  C.  A.  338. 

Findings  of  fact  and  conclusions  of  law  in  accordance  with 
the  views  herein  expressed,  together  with  a  decree  dismissing 
the  action,  may  be  prepared  and  submitted.  Since  defendants 
reside  at  Iditarod  and  the  plaintiff  resides  at  Ruby,  the  de- 
fendants may  have  60  days  to  prepare,  serve,  and  file  their 
findings  of  fact  and  conclusions  of  law,  and  the  plaintiff  may 
have  60  days  after  service  of  the  same  to  prepare  and  file  any 
proposed  amendments  or  objections. 


TOWN  OF  KETCHIKAN  v.  GREENBAUM. 

(First  Division.    Ketchikan.    November  18, 1915.) 

No.  239-KA. 

MUWICIPAL     CORPOBATIONB    «=»111(3)— LICENSES — TAXATION. 

By  ordinance  the  town  of  Ketchikan  levied  a  license  tax  of 
$10  per  day  on  itinerant  peddlers  and  tradesmen  and  provided 
a  penalty  for  its  enforcement  The  defendant  was  fined  and 
appealed.  Held,  the  statutes  prescribing  the  powers  of  town 
councils  In  Alaska  do  not  give  to  any  town  council  power  to 
raise  revenue  by  the  taxation  of  occupations  or  businesses ;  and 
the  ordinance  cannot  be  sustained  without  It  may  be  done  under 
the  police  power.  It  cannot  be  sustained  under  the  latter,  for 
it  is  unjust  and  unreasonable,  and  was  evidently  not  enacted  for 
the  purpose  of  regulation. 

Ordinance  No.  97  of  the  town  of  Ketchikan  is  as  follows : 

*'An  ordinance  providing  for  a  license  tax  on  transient  business 
carried  on  within  the  town  of  Ketchikan. 
"The  common  council  of  the  town  of  Ketchikan  does  ordain: 
"Section  1.  That  every  person,  persons,  firm  or  corporation  desiring 

to  engage  in  any  transient  business  or  occupation  hereinafter  sped- 
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fled,  within  the  town  of  Ketchikan,  shall  pay  a  license  for  the  same, 
which  license  shall  be  in  accordance  with  the  schedule  of  charges 
hereinafter  fixed  in  this  ordinance:  Provided,  that  this  ordinance 
shall  not  apply  to  a  business  or  occupation  carried  on  in  said  town 
when  the  people  engaged  therein  are  permanently  located  or  are 
owners  of  the  same. 

"Sec.  2.  The  said  sum  of  money  required  for  such  license  shall  be 
paid  to  the  clerk  of  said  town,  who  shall  thereupon  issue  a  license 
therefor,  subject  to  the  approval  of  the  common  council,  authorizing 
the  carrying  on  of  the  business  or  occupation  for  which  application  is 
made. 

"Sec.  3.  The  license  for  the  carrying  on  of  business  or  occupation 
within  said  town,  as  above  provided,  shall  be  as  follows: 

"Itinerant  peddlers  or  tradesmen  who  carry  clothing,  jewelry,  pic- 
tures or  any  other  kind  of  merchandise  from  house  to  house,  $10.00 
a  day  for  each  day. 

"Sec.  4.  Any  person,  firm  or  corporation,  who  shall  violate  any  of 
the  provisions  of  the  ordinance,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  before  the  municipal  magistrate 
of  the  town  of  Ketchikan,  shall  be  punished  by  a  fine  of  not  more 
than  one  hundred  dollars  and  costs  of  prosecution,  and  in  default 
of  payment  thereof  shall  be  imprisoned  in  the  municipal  jail  for 
one  day  for  each  |2.00  or  part  thereof." 

A.  Greenbaum  was  charged  with  a  violation  of  the  above- 
recited  ordinance  and  was  fined  by  the  municipal  magistrate 
of  the  town  of  Ketchikan  in  the  sum  of  $50  and  costs,  amount- 
ing in  all  to  $54.  He  duly  appealed  to  this  court,  and  on  the 
trial  herein  it  appeared  from  the  evidence  that  defendant  was 
guilty  of  a  violation  of  the  terms  of  the  ordinance,  but  the  point 
is  made  that  the  ordinance  is  invalid  for  the  reason  that  the 
council  had  no  power  to  pass  such  an  ordinance,  and  that  it 
is  oppressive  and  unreasonable.  Therefore  the  only  question 
uow  before  the  court  is  as  to  the  validity  of  the  ordinance. 

S.  A.  Plumley,  of  Ketchikan,  for  plaintiff. 
Chas.  H.  Cosgrove,  of  Ketchikan,  for  defendant 

JENNINGS,  District  Judge.  The  statutes  prescribing  the 
powers  of  town  councils  .in  Alaska  do  not  give  to  any  town 
council  power  to  raise  revenue  by  the  taxation  of  occupations 
or  businesses.  Town  councils  may  levy  poll  tax;  they  may 
levy  a  dog  tax ;  they  may  levy  a  tax  upon  real  and  personal 
property ;  but  those  are  the  only  methods  by  which  they  niay 
raise  revenue.    By  the  fourteenth  subdivision  of  section  627 


Digitized  by  VjOOQ  IC 


S&8  6  ALASKA  REPORTS 

of  the  Compiled  Laws  of  Alaska  they  are,  however,  given 
power  "to  take  such  action  by  ordinance,  resolution,  or  other- 
wise, as  may  be  necessary  to  protect  and  preserve  the  lives,  the 
health,  the  safety,  and  the  well-being  of  the  people  in  the 
town."  Thus  it  will  be  seen  that,  while  the  council  has  not  the 
power  to  tax  businesses  or  occupations,  yet  it  has  the  general 
police  power  usually  conferred  upon  municipalities.  This  ordi- 
nance, therefore,  cannot  be  upheld  as  an  exercise  of  the  taxing 
power,  and  it  must  derive  its  validity  if  it  has  any  validity, 
from  the  "police  power."  Now,  when  an  ordinance  licensing 
an  occupation  is  authorized  only  in  support  of  police  supervi- 
sion (as  this  ordinance  is),  the  expense  of  such  supervision  de- 
termines the  amount  of  the  charge.  Atlantic  &  Pacific  Tele- 
graph Co.  V.  Philadelphia,  190  U.  S.  160,  23  Sup.  Ct.  817,  47 
L.  Ed.  995. 

The  question,  then,  in  this  case  is:  Is  $10  a  day  a  reason- 
able license  to  be  exacted  of  "itinerant  peddlers  or  tradesmen 
who  carry  clothing,  jewelry,  pictures  or  any  other  kind  of 
merchandise  from  house  to  house"?  It  would  serve  no  good 
purpose  to  review  the  many  authorities  holding  that  such  a 
license  fee  is  unreasonable.  In  City  of  CarroUton  v.  Bazzette, 
159  111.  284,  42  N.  E.  842,  31  L.  R.  A.  522,  the  court  say: 

"A  Ucense  fee  of  |10  for  each  day  making  no  discrimination  on 
account  of  the  extent  of  the  business,  or  the  length  of  time  during 
which  it  is  carried  on,  would  appear  to  be  unnecessarily  burdensome, 
in  such  a  case,  in  general  restraint  of  trade,  and  prohibitory  of  the 
business.  The  business  of  itinerant  merchant  would  have  to  be 
much  more  remunerative  than  ordinary  merchandising  in  small 
cities,  to  survive  under  a  burden  of  this  character,  amounting  to 
more  than  |3,000  per  annum.*' 

The  language  of  the  court  in  the  case  of  Chaddock  v.  Day, 
75  Mich.  527,  42  N.  W.  977,  4  L.  R.  A.  809,  13  Am.  St.  Rep. 
468,  is  very  appropriate.    There  the  court  say : 

''Nor  can  it  be  sustained  under  any  claim  of  an  exercise  of  the 
police  power  for  the  benefit  of  the  public  health,  or  in  the  preserva- 
tion of  good  order  in  the  community,  as  there  is  no  showing  ♦  ♦  • 
in  the  record  that  the  by-law  was  passed  for  the  benefit  of  the 
health  of  the  people  of  the  village,  or  in  the  maintenance  of  good 
order.  ♦  ♦  ♦  It  is  quite  common  in  these  later  days  for  certain 
classes  of  citizens— those  engaged  in  this  or  that  business—to  appeal 
to  the  government,  national,  state,  or  municipal,  to  aid  them  by  leg- 
islation against  another  class  of  citizens  engaged  in  the  same  busi- 
ness, but  in  some  other  way.  This  class  legislation,  when  indulged 
in,  seldom  benefits  the  general  public,  but  nearly  always  aids  the 
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few  for  whose  benefit  it  is  enacted,  not  only  at  tbe  expense  of  the 
few  against  whom  it  is  ostensibly  directed,  but  also  at  the  expense 
and  to  the  detriment  of  the  many,  for  whose  benefit  all  legislation 
should  be,  in  a  republican  form  of  government,  framed  and  deyLsed. 
This  kind  of  legislation  should  receive  no  encouragement  at  the  hands 
of  the  courts,  and  only  upheld  when  it  is  strictly  within  the  legiti- 
mate power  of  Congress,  or  the  state  or  municipal  Legislatures." 

In  that  case  the  court  held  as  a  matter  of  law  that  $10  a 
day  was  unreasonable. 

It  is  true  that  ordinarily  the  question  of  reasonableness  or 
unreasonableness  of  the  sum  required  as  a  license  is  one  of 
fact,  to  be  decided  from  evidence ;  but  when  the  sum  required 
is  manifestly  out  of  all  proportion  the  matter  becomes  a  ques- 
tion of  law.  Ten  dollars  a  day  is  $300  a  month,  or  $3,650  a 
year.  Said  sum  will  employ  three  policemen,  at  $3.35  a  day 
each,  to  accompany  the  peddler  for  every  day  he  plies  his 
trade.  It  requires  no  particular  acumen  to  discern  that  the 
imposition  of  such  sum  is  not  for  the  purposes  of  regulation. 

The  ordinance  in  this  case  is  held  invalid.  The  case  is  dis- 
missed, the  defendant  is  discharged,  and  his  bondsmen  are 
exonerated. 


TOWN  OF  VALDEZ  v.  VALDEZ  DOCK  CO. 

(Third  Division.    Valdez.    November  29,  1915.) 

No.  773. 

1.  Municipal  Cobpobations  ^s»59 — Powbbs. 

Municipal  corporations  are  created  to  aid  the  state  govern- 
ment in  the  regulation  and  administration  of  local  affairs.  They 
have  only  such  i)Owers  of  government  as  are  expressly  granted 
them,  or  such  as  are  necessary  to  carry  into  effect  those  that 
are  granted.  No  powers  can  be  implied,  except  such  as  are  essen- 
tial to  the  objects  and  purposes  of  the  corporation  as  created 
and  established. 

2.  BSsTOPPKL  «=»62(4) — Municipal  Cobpobations— Whabves. 

The  defendant,  without  any  express  franchise  to  do  so,  erect- 
ed a  wharf  across  the  tide  flats  on  the  side  line  of  the  town  of 
Valdez,  extended,  in  1902,  and  has  maintained  it  in  repair  and 
conducted  business  over  it  since  that  date.  Held,  the  town  is 
estopped  to  object  to  the  presence  and  use  of  the  dock  and  its 
approaches. 

^=»Se«  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Valdez  Bay  is  about  12  miles  in  length  and  about  3  miles  in 
width.  It  is  entirely  surrounded  by  high  mountains  rising 
precipitously  from  the  water's  edge  except  in  a  few  places 
where  some  stream  or  valley  between  the  mountains  has 
formed  a  flat  or  gravel  bar.  Valdez  is  situated  on  such  a  flat, 
3  or  4  miles  in  width  and  running  back  about  4  miles  to  the 
face  of  the  Valdez  Glacier.  Lying  along  the  water  front  of 
Valdez  is  a  mud  flat  more  than  1,500  feet  from  the  mean  high 
tide  line  out  to  deep  water.  At  the  outer  edge  of  this  mud 
flat,  the  water  deepens  abruptly,  from  ground  exposed  at  ex- 
treme low  tide  to  hundreds  of  feet  in  depth.  So  deep  is  the 
water  that  it,  like  many  of  the  Pacific  Coast  ports,  is  difficult 
to  secure  anchorage  in. 

Valdez  was  first  settled  in  1898.  On  June  11,  1901,  the 
town  was  incorporated  by  order  of  this  court,  under  chapter 
21  of  the  Civil  Code  of  Alaska  (Carter's  Code).  Owing  to  a 
mistake  in  the  description  of  the  boundaries,  an  order  was 
made  November  22,  1904,  correcting  said  description,  which 
last-named  order  was  made  as  of  date  June  11,  1901.  The 
corporate  limit  or  boundary  line  of  said  town  along  the  water 
front  was  established  as  meandering  along  the  line  of  mean 
high  tide. 

Prior  to  February  7,  1914,  the  corporate  limits  of  Valdez 
were  extended  over  only  about  one-half  of  its  present  limits. 
At  the  date  of  incorporation  (June  11,  1901)  and  according  to 
the  order  incorporating  the  same,  the  northerly  or  westerly 
boundary  thereof  extended  to  a  line  about  midway  of  what 
was  then  called  Reservation  avenue,  now  called  Alaska  ave- 
nue. All  to  the  west  or  north  of  that  line  was  covered  by  and 
occupied  as  a  military  cantonment  or  reservation.  Military 
occupancy  thereof,  except  a  small  portion  reserved  for  public 
purposes,  was  withdrawn  about  July,  1902,  and  the  residents  of 
Valdez  located,  platted,  and  settled  upon  the  same,  laying  out 
streets  by  common  consent. 

February  7,  1914,  pursuant  to  an  act  of  Congress  giving  pow- 
er so  to  do,  the  corporate  limits  of  said  town  were  by  order  of 
this  court  enlarged  and  extended  over  said  former  reserva- 
tion ;  the  water  front  limit  or  boundary  being  established  as 
before,  to  wit,  along  the  meandered  Hne  of  mean  high  tide. 

The  materiality  of  all  this  is  shown  by  reason  of  the  fact 
that  the  approach  of  the  defendant's  dock  as  originally  con- 
structed and  as  at  present  maintained,  began  at  a  point  about 
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350  feet  on  the  upper  or  landward  side  of  said  mean  high  tide 
line,  and  on  said  Alaska  Avenue,  at  a  time  when  said  avenue 
or  street  was  only  25  feet  in  width,  and  all  that  portion  of  said 
approach  on  the  northerly  or  westerly  side,  or  Reservation 
side,  of  said  street  or  avenue,  would  not  be  in  or  in  front  of 
any  portion  of  the  town  of  Valdez  in  1902  when  said  dock  was 
so  constructed.  This  situation  is  clearly  shown  on  defend- 
ant's map.  Exhibit  No.  5. 

Up  to  the  year  1902,  passengers  to  be  landed  at  Valdez  from 
ocean  steamers  coming  from  Seattle  and  other  points,  were 
taken  on  rowboats  from  the  steamers,  rowed  as  far  towards 
town  as  the  condition  of  the  tide  would  permit,  and  then  re- 
quired to  walk  over  the  mud  flat  to  dry  land.  Freight  was 
placed  in  scows  which  were  hauled  to  points  on  or  over  said 
mud  flat  where  the  receding  tide  would  leave  them,  and  teams 
would  then  drive  down  and  unload  so  long  as  the  condition  of 
the  tide  would  permit.  The  tides  at  this  port  vary  in  height 
from  10  to  14  feet.  The  population  of  Valdez  fluctuates,  be- 
ing from  1,000  to  1,500  people. 

Early  in  1902  the  defendant  dock  company,  or  its  predeces- 
sors in  interest,  constructed  the  dock  which  is  the  subject  of 
this  controversy,  although  it  can  hardly  be  called  the  same 
dock,  so  much  has  it  been  repaired  and  added  to.  The  long 
approach,  over  1,500  feet  in  length,  however,  crossing  said 
mud  flat,  is  practically  in  the  same  position  as  constructed  ii) 
1902;  except  that  since  a  disastrous  fire  occurring  in  Valdez 
on  July  15,  1915,  about  500  feet  of  the  approach  nearest  to 
town  which  was  burned  has  been  reconstructed,  at  a  slightl> 
diflFerent  angle,  from  the  foot  of  Alaska  avenue  (formerly 
called  Reservation  avenue).  No  franchise  was  ever  asked 
for  from,  or  granted  by,  the  common  council  of  the  town  of 
Valdez  to  construct,  operate,  or  maintain  this  wharf,  and  the 
dock  company  has  at  all  times  charged  wharfage  for  freight 
handled  or  stored  on  said  dock. 

The  defendant  is  a  corporation  organized  under  the  laws  of 
Alaska.  Section  798,  Comp.  Laws  Alaska  1913,  provides  for 
the  formation  of  private  corporations  for  the  following  pur- 
poses, among  others: 

"Subdivision  4.     To  construct  and  operate  smelters,  electric  and 
other  power  and  lighting  plants,  docks,  wharves,  elevators,  ware- 
houses and  hotels  in  Alaska." 
5A.R.— 26 
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Section  2569,  Comp.  Laws  Alaska  1913,  provides  for  an  an- 
nual license  of  ten  cents  per  ton  on  freight  handled  or  stored 
on  public  docks,  wharves,  and  storehouses. 

Section  630,  Comp.  Laws  Alaska  1913,  provides  that  all 
license  moneys  collected  by  the  clerk  of  the  district  court 
(license  moneys  provided  for  in  said  section  2569),  within  the 
limits  of  any  incorporated  town,  shall  be  paid  over  to  the 
treasurer  of  such  town  to  be  used  for  school  and  municipal 
purposes  within  the  town. 

The  defendant  has  presumably  paid  this  license  tax  for  many 
years,  which  according  to  the  testimony  would  amount  in  the 
last  year  to  more  than  $400. 

Some  time  in  1903  or  1904  the  common  council  of  Valdez 
granted  a  franchise  to  Geiger  and  McPhee  to  construct,  main- 
tain, and  operate  a  wharf  beginning  at  the  foot  of  Keystone 
avenue  in  said  town.  Said  wharf  was  thereupon  constructed 
and  maintained  and  operated,  and  wharfage  charged  for  its 
use,  until  the  1st  day  of  August,  1910,  when  the  town  of 
Valdez,  by  and  through  its  regularly  elected  and  acting  au^ 
thorities,  purchased  said  wharf,  and  has  ever  since  owned  and 
operated  the  same. 

On  the  19th  day  of  August,  1915,  the  common  council  of 
the  town  of  Valdez  passed  Ordinance  No.  90,  which  provided 
for  harbor  limits  for  said  town,  fixing  rates  of  wharfage  to  be 
charged  on  the  wharf  owned  by  the  town,  and  by  section  4 
thereof  prohibiting  any  person  or  corporation  from  charging 
or  collecting  wharfage  on  freight  landed  within  said  harbor 
limits,  which  said  limits  cover  the  space  occupied  by  the  dock 
of  defendant  company. 

October  27,  1915,  defendant  company  was  charged  before 
the  municipal  magistrate  of  the  town  of  Valdez  with  the  viola- 
tion of  section  4  of  said  ordinance,  in  charging  and  collecting 
wharfage  on  its  said  dock  and  was  convicted  and  fined  $50, 
from  which  conviction  an  appeal  was  taken  to  this  court  A 
jury  was  waived  and  the  case  tried  before  the  court. 

O.  P.  Hubbard,  of  Valdez,  for  plaintiff. 
Donohoe  &  Dimond  and  Lyons  &  Ritchie,  all  of  Valdez,  for 
defendant. 

BROWN,  District  Judge.  Several  questions  were  raised 
by  the  defendant  by  motion  to  set  aside  the  complaint  and  by 
demurrer,  both  of  which  were  overruled,  in  order  that,  if  pos- 
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sible,  the  case  might  be  presented  on  the  merits,  and  all  the 
facts  concerning  the  situation  put  in  the  record. 

First  Defendant  denies  the  right  of  plaintiff  to  enact  Ordi- 
nance No.  90,  as  exceeding  its  authority. 

Second.  That  the  town  of  Valdez  is  without  authority  to 
extend  its  jurisdiction  beyond  the  exterior  boundaries  of  the 
town. 

Third.  That  said  ordinance  is  illegal  and  void,  as  it  is  an 
attempt  to  confiscate  vested  private  property  without  due 
compensation  therefor. 

The  first  of  these  goes  to  the  right  or  power  of  the  town 
council  to  establish  harbor  limits  beyond  its  exterior  boundary 
lines. 

In  Conradt  v.  Miller,  2  Alaska,  433,  a  case  relied  upon  by 
plaintiff,  it  is  said: 

"Municipal  corporations  are  created  to  aid  the  state  goyemment 
in  the  regulation  and  administration  of  local  affairs.  They  have 
only  such  powers  of  government  as  are  expressly  granted  them,  or 
such  as  are  necessary  to  carry  into  effect  those  that  are  granted.  No 
powers  can  be  Implied,  except  such  as  are  essential  to  the  objects 
and  purposes  of  the  corporation  as  created  and  established.  1  Dill. 
Mun.  Corp.  (3d  Dd.)  §  89,  and  cases  there  cited.  To  the  extent  of 
their  authority  they  can  bind  the  people  and  the  property  subject 
to  their  regulation  and  governmental  control  by  what  they  do,  but 
beyond  their  corporate  powers  their  acts  are  of  no  effect.  ♦  ♦  ♦ 
No  matter  how  much  authority  there  may  be  in  the  Legislature  to 
grant  a  particular  power,  if  the  grant  has  not  been  made  the  city 
cannot  act  under  it.  Bamett  v.  Denlson,  145  U.  S.  135,  12  Sup.  Ct. 
819,  36  L.  Ed.  052;  HIU  y.  Memphis,  134  U.  S.  198,  10  Sup.  Ct.  502, 
33  U  Ed.  887." 

See,  also,  McQuiUin,  Municipal  Corporations,  §  353,  where 
it  is  said: 

"Any  ambiguity  or  doubt  arising  out  of  the  terms  employed  in  the 
grant  of  power  must  be  resolved  against  the  corporation  and  in  fa- 
vor of  the  public." 

The  only  powers  conferred  upon  municipalities  in  Alaska 
referring  to  the  subject  in  controversy  are  found  in  section 
627,  Comp.  Laws  Alaska  1913,  which  provides  that  the  said 
common  council  shall  have  and  exercise  the  following  powers : 

"Fourth.  To  provide  for  the  location,  construction,  and  mainte- 
nance of  the  necessary  streets,  alleys,  crossings,  sidewalks,  sewers, 
and  wharves.    ♦    ♦    ♦ 

"Sixth.  To  provide  for  Are  protection,  water  supply,  lights,  wharf- 
age, public  health,  and  police  protection.    ♦    ♦    • »» 
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Upon  the  construction  generally  given  such  powers,  it  is 
at  least  a  matter  of  grave  doubt  whether  a  town  council  in 
Alaska  has  any  extraterritorial  authority,  and  my  attention 
has  not  been  called  to  a  case  in  point  on  this  question,  nor  as 
to  the  right  to  establish  harbor  limits,  outside  the  territorial 
limits,  except  where  that  power  is  expressly  conferred  by  legis- 
lative enactment. 

But  upon  the  merits  of  the  case,  what  is  the  situation?  The 
plaintiff  makes  no  concealment  of  the  purpose  it  has,  viz.  that 
of  obtaining  revenue  for  the  town  from  wharfage  receipts; 
at  least,  this  is  the  reason  given  by  several  of  the  councilmen 
who  passed  this  ordinance. 

In  1902,  when  the  defendant's  wharf  and  dock  were  con- 
structed, the  following  section  designates  the  powers  in  relation 
to  the  subject,  to  wit:  Section  201  of  the  Civil  Code  of  Alas- 
ka (Carter's  Code,  p.  394) : 

"The  council  shall  have  the  following  powers: 

"Fourth.  By  ordinance  to  provide  for  necessary  street  improve- 
ments, fire  protection,  water  supply,  lights,  wharfage,  sewer- 
age.   *    ♦    •" 

While  this  statute  was  in  effect,  and  early  in  the  year  1902, 
the  wharf  of  the  defendant  was  constructed  to  fill  a  pressing 
need  of  the  town.  It  was  impossible  to  build  up  a  town  and 
have  to  transport  freight  and  passengers  over  the  intervening 
1,500  feet  or  more  of  mud  flats  between  deep  water  and  the 
upland.  There  is  no  evidence  that  the  town  at  that  time  had 
funds  with  which  to  build  a  wharf ;  and  such  was,  indeed,  not 
the  case.  The  very  few  people  comprising  the  little  town  or 
settlement  were  willing  to  go  to  any  length  in  order  to  secure 
a  wharf,  and  a  public  subscription  was  started,  many  subscrib- 
ing who  could  not  and  did  not  pay  anything,  and  a  few  hun- 
dred dollars  was  raised  to  help  out  the  work,  which  at  that 
time  was  a  very  doubtful  investment. 

Between  the  years  1904  and  1910  another  dock,  at  the  foot 
of  Keystone  avenue,  was  operated  by  authority  of  the  town 
council,  and  competition  thereupon  ensued.  In  1910  the  town 
council  purchased  said  Keystone  dock  with  a  view  to  competing 
with  the  dock  of  defendant  company,  which  may  have  been  a 
very  laudable  purpose,  and  no  doubt  has  resulted  in  cheapen- 
ing the  price  of  coal  to  the  consumers,  probably  more  than 
enough  so  to  pay  for  the  pu:  chase  by  the  town  of  said  dock. 
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There  is  no  evidence  in  this  case  from  which  it  can  be  deter- 
mined why  the  steamers  do  not  land  at  the  dock  owned  by  the 
town. 

The  very  evident  purpose  of  this  proceeding  and  the  passage 
of  said  ordinance  is,  as  some  of  the  witnesses  have  expressed 
it;  "to  put  the  defendant  out  of  business." 

Now,  the  power  and  authority  of  any  governmental  body, 
whether  municipality,  county,  state,  or  nation,  cannot  be  so 
construed  as  to  enable  it  to  deprive  any  person  of  his  property, 
without  just  ccMnpensation. 

Plaintiff  contends  that  the  defendant  has  no  rights  what- 
ever, and  that  the  town  council  has  no  power  to  grant  a  fran- 
chise to  enable  any  person  or  company  to  construct  or  maintain 
a  wharf  or  dock.  If  this  be  true,  it  is  probably  also  true  that 
the  defendant  cannot  have  any  greater  rights  without  any 
franchise  from  the  town  council  than  it  would  have  with  one. 

Plaintiff  relies  upon  the  case  of  Conradt  v.  Miller,  2  Alaska, 
433.    In  that  case,  on  page  440,  the  court  says : 

"In  the  absence  of  special  affirmative  legislation,  an  incorporated 
town  in  Alaska  has  no  authority  to  grant  a  franchise  to  an  indi- 
vidual or  corporation  which  will  authorize  the  grantee  to  take  ex- 
clusive possession  in  perpetuity  of  a  portion  of  the  street  and  river 
bank  of  a  navigable  river,  and  erect  wharves  and  warehouses  there- 
on, and  charge  the  public  wharfage  or  toll  for  using  it  Illinois  Ry. 
Co.  v.  St  Louis,  2  IMll.  70,  Fed.  Cas.  No.  7,007." 

Now,  let  us  consider  this  case  a  little :  In  the  first  place,  it 
was  an  action  by  abutting  owners  to  prevent  the  obstruction 
of  a  highway  in  front  of  their  premises  on  the  bank  of  the 
Tanana  river.  The  council  attempted  to  grant  an  exclusive 
and  perpetual  franchise  to  occupy  the  street  and  extend  their 
structure  in  front  of  plaintiff's  lots.  In  the  case  at  bar,  no 
property  owner  is  complaining;  but,  on  the  contrary,  every 
owner  of  land  abutting  defendant's  dock  approach  testifies  that, 
instead  of  its  being  an  obstruction,  it  is  a  great  benefit.  The 
court  says,  at  the  bottom  of  page  438  (after  citing  the  statute, 
subdivision  6  of  section  627,  Comp.  Laws  Alaska  1913,  supra): 

''Power  to  provide  for  the  location,  construction,  and  maintenance 
of  the  necessary  wharves  imposes  upon  the  council  a  public  duty,  as 
well  as  the  power  to  perform  it.  When  it  shall  appear  necessary 
to  the  council  to  provide  these  useful  aids  to  commerce,  it  becomes 
their  official  duty  to  locate  and  determine  where  the  wharf  shall  be 
built,  to  construct  or  build  it,  and  thereafter  to  maintain  it  and  keep 
it  In  repair." 
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Council  for  plaintiff  argues  that  the  town  council  must  exer- 
cise these  powers ;  but  let  us  see.  How  many  towns  in  Alaska 
have  constructed  or  own  their  own  water  system,  or  lighting 
system,  or  sewerage  system?  It  would  no  doubt  be  a  most 
excellent  thing  if  they  did ;  no  one  can  deny  that.  In  this  day 
and  age  any  one  who  does  not  favor  public  ownership  of  pub- 
lic utilities  is  sadly  behind  the  spirit  of  the  times.  But  this 
is  no  reason  for  taking  one's  property  away  from  him  without 
compensation.  What  reason  is  there  for  saying  that  a  town  in 
Alaska  cannot  grant  a  franchise  or  license,  as  it  may  be  called, 
reasonable  in  its  terms,  not  exclusive  in  its  character,  and  for 
a  reasonable  time,  with  provision  for  the  town  acquiring  the 
property  ultimately  at  a  reasonable  valuation,  for  electric 
lighting,  for  water  system,  for  sewerage  system?  And,  if  for 
these,  why  not  for  wharfage  ?  Do  the  people,  coming  together 
in  a  country  of  great  inconvenience  at  the  best,  poor  and  strug- 
gling to  build  up  a  town,  where  they  hope  to  live  in  peace, 
establish  schools,  and  educate  their  children,  have  to  forego 
the  modern  conveniences  of  electric  lighting,  water,  and  sewer- 
age system,  because  the  law  says  the  council  shall  "provide" 
these  things,  and  there  is  absolutely  no  money  with  which  to 
provide  them  ?  Are  the  people  bound  by  such  a  construction  ? 
Is  the  law  made  for  the  people,  or  are  the  people  made  for 
the  law? 

If  they  can  make  reasonable  and  necessary  contracts  for 
these  things,  are  they  still  compelled  to  wade  in  mud  up  to 
their  knees  and  suffer  the  expense,  difficulty,  and  delay  of  hav- 
ing their  freight  hauled  through  almost  impassable  mud  and 
water  for  a  third  of  a  mile,  because  the  town  has  no  funds 
with  which  to  build  a  wharf? 

It  is  not  a  question  of  a  perpetual  and  exclusive  franchise ; 
of  course  the  defendant  has  no  such  thing,  and  I  would  be  the 
last  one  who  would  wish  to  see  such  a  privilege  given  away, 
if  it  were  possible  to  do  so.  It  would  be  a  great  calamity  if  • 
the  defendant,  or  any  one  else,  could  acquire  the  right  to  have 
such  a  perpetual  or  exclusive  franchise,  and  without  any  pow- 
er of  control  or  regulation  as  to  rates. 

Suppose,  however,  that  in  the  first  days  of  an  Alaska  town, 
some  one  had  put  in  an  electric  light  system  or  water  system, 
or  sewerage  system,  with  or  without  the  sanction  of  the  town 
council;  suppose  such  system  had  been  used  by  every  one, 
including  the  town  itself  as  an  entity,  for  over  13  years,  had 


Digitized  by  VjOOQ  IC 


TOWN  OP  YALDEZ  V.  YALDEZ  DOCK  CO.       407 

paid  taxes  and  increased  its  service,  so  that  it  had  a  property 
worth  $40,000  or  $50,000.  Would  it  be  fair  or  equitable  for 
the  town  to  then  construct  or  acquire  by  purchase  another  such 
system,  and  pass  an  ordinance  making  it  a  penal  offense  to  use 
the  service  of  such  company,  and  for  the  company  to  make  any 
charge  for  its  service?  Would  this  not  be  confiscation  of 
property  without  just  compensation,  and  indeed  absolute  de- 
struction of  property,  in  violation  of  all  constitutional  princi- 
ples? 

In  addition  to  any  property  rights  the  defendant  has,  the 
situation  is  shown  to  be  that  many  valuable  improvements, 
business  houses,  and  other  structures,  have  been  erected  ad- 
jacent to  defendant's  wharf ;  the  town  has  been  built  largely 
with  reference  to  the  main  artery  or  thoroughfare  established 
by  this  public  wharf  and  dock.  If  this  wharf  is  suddenly  clos- 
ed, all  of  these  other  property  owners  will  necessarily  be 
greatly  damaged;  some  of  the  buildings  and  improvements 
will  be  rendered  nearly  worthless,  if  not  quite  so.  Surely  a 
court  of  equity  would  feel  compelled  to  intervene  to  prevent 
such  an  unreasonable  and  unconscionable  act  of  destruction. 

The  defendant  company  has  no  perpetual  franchise ;  it  has 
no  franchise  at  all;  but  it  is  in  such  a  position  as  raises  an 
equitable  estoppel  as  against  the  town  authorities  to  deal  such 
a  blow  at  the  very  business  center  of  the  town  as  is  proposed. 

McQuillin,  Municipal  Corporations,  §  1622,  says: 

"As  against  the  municipaUty,  an  express  grant  of  the  right  to  use 
the  streets  is  not  always  necessary.  Such  a  grant  may  be  waived  by 
the  mnnicipality,  or  the  municipality  may  be  estopped  to  object  to 
the  use  of  the  streets  on  that  ground." 

See,  also,  section  1687,  McQuillin,  Mun.  Corp.  vol.  4. 

In  the  case  of  City  of  Bradford  v.  N.  Y.  &  P.  Telephone  & 
Telegraph  Company,  a  Pennsylvania  case  reported  in  206  Pa. 
at  page  586,  56  Atl.  at  page  43,  the  court  says : 

"While  the  authorities  with  us  are  not  numerous  in  holding  that 
laches  may  be  imputed  to  the  commonwealth  and  municipalities  in 
denying  them  equitable  relief  which  might  otherwise  be  granted,  the 
rule  that  it  can  be  imputed  to  the  public  is  clearly  laid  down  in  sev- 
eral cases.  *Laches  may  be  imputed  to  the  commonwealth  as  well 
as  to  an  individual.'  Commonwealth  ex  rel.  Attorney  General  v. 
Bala  &  Bryn  Mawr  Turnpike  Co.,  153  Pa.  47,  25  Atl.  1105.  In  Penua. 
R.  R.  Co.  V.  Montgomery  Co.  Pass.  Ry.  Co.,  167  Pa.  62,  31  Atl.  468, 
27  li.  R.  A.  766,  46  Am.  St.  Rep.  677,  we  said:  *But  we  know  as  matter 
of  current  history  that  street  railways  have  been  projected,  and  ac- 
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tually  constructed,  and  are  now  In  operation,  over  country  roads* 
where  no  legal  consent  has  been  obtained,  and  where  no  attention 
has  been  paid  to  the  rights  of  property  holders.  Such  railways  can- 
not now  be  torn  up  or  enjoined,  either  by  the  township  officers  or  at 
the  instance  of  landowners  along  their  routes.  Where  such  enter- 
prises haye  been  allowed  to  proceed,  and  the  expenditure  of  large 
sums  of  money  has  been  permitted,  it  would  be  inequitable  to  correct 
at  this  time  what  was  a  mutual  mistake  under  the  influence  of  which 
these  enterprises  have  been  pushed  to  completion.'  What  was  said  in 
Attorney  General  v.  Delaware  &  Bound  Brook  Railroad  Co.,  27  N.  J. 
Eq.  1,  in  denying  an  injunction  asked  for  by  the  state,  may  well  be 
regarded  as  applicable  to  the  facts  In  the  present  case:  *The  work  has 
been,  from  its  commencement,  a  matter  of  public  notoriety,  and  yet 
no  action  has  been  taken  on  the  part  of  the  state  authorities,  nor  even 
any  warning  uttered  by  them  against  the  work.  The  defendants  have 
been  permitted  to  make  their  immense  expenditure  upon  their  enter- 
prise, in  the  confidence  of  their  convictions  that  they  possessed  all 
requisite  legislative  authority,  without  even  a  word  of  protest  or  re- 
monstrance. Under  such  circumstances,  equity  will  refuse  its  aid, 
even  to  the  state.' " 

In  the  case  at  bar,  the  use  of  the  street  complained  of  by  the 
town  of  Valdez,  by  its  authorities,  is  not  a  burden,  not  a 
hindrance  or  an  obstruction,  nor  even  an  unsightly  thing,  as 
telephone  or  telegraph  poles  may  be,  but  is  an  important  and 
valuable  improvement  and  betterment  of  350  feet  of  the  lower 
end  of  the  street  used,  and  a  carrying  out  of  a  public  street  or 
highway  where  none  before  existed,  and  where,  if  this  ordi- 
nance of  the  town  council  could  be  sustained,  it  would  simply 
mean  the  destruction  and  abandonment  of  a  very  valuable  and 
necessary  planked  roadway,  to  no  one's  gain,  and  to  the  loss, 
not  only  to  the  defendant,  but  to  the  town  itself,  which  would 
have  to  erect  a  new  structure  over  exactly  the  same  ground, 
before  such  projected  street  could  be  of  any  possible  use. 
Surely  the  law  does  not  require  so  senseless  and  wanton  a 
destruction. 

The  defendant  company  has  no  vested  right  to  unrestrained 
freedom  of  action,  and  to  remain  uncontrolled  in  its  charges 
for  wharfage.  The  power  of  Congress  or  of  the  territorial  leg- 
islature can  surely  be  exercised  to  prevent  any  arrogant  as- 
sumption of  power  on  its  part.  This  might  have  been  done 
long  ago ;  it  can  still  be  done.  For  many  years  Valdez  suffer- 
ed a  great  loss  of  revenue  and  inconvenience,  by  reason  of  the 
fact  that  the  so-called  reservation  part  of  the  town  was  not 
included  within  the  city  limits,  and  it  suffered  such  inconven- 
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ience  for  many  years  before  legislative  action  was  finally  taken, 
resulting  in  bringing  said  portion  of  the  town  within  the  cor- 
porate limits ;  and  yet  the  town  council  did  not  attempt  to  take 
the  law  in  its  own  hands,  to  pass  ordinances  declaring  things 
it  had  no  power  or  rightful  authority  to  declare,  to  remedy  the 
situation.  What  is  needed  is  united  action  to  secure  needful 
and  necessary  and  reasonable  legislative  relief  in  such  matters. 

An  act  can  be  passed  by  the  Legislature  of  Alaska,  empow- 
-ering  municipal  corporations  to  extend  their  corporate  limits 
to  deep  water,  to  establish  harbor  limits,  to  regulate  and  con- 
trol the  rates  to  be  charged  by  private  wharf  companies,  and 
to  provide  for  condemning  them  by  the  municipality.  But  all 
of  these  powers  must,  and  no  doubt  will,  be  exercised  by  the 
territorial  Legislature  with  reason  and  moderation,  and  not 
in  a  spirit  of  destruction  and  confiscation. 

Plaintiff  cites  a  number  of  cases  decided  by  the  Supreme 
Court  of  the  United  States  generally  touching  the  powers  of 
towns  to  regulate  the  stationing  and  landing  of  vessels,  estab- 
lishing harbor  limits,  etc.  These  are  all  cases  arising  over 
such  rights  and  privileges  on  the  banks  of  rivers  like  the 
Mississippi.  Counsel  for  plaintiff  states  that  Ordinance  No. 
90  was  modeled  somewhat  after  that  mentioned  in  Packet  Co. 
v.  Catlettsburg,  105  U.  S.  page  559,  26  L.  Ed.  1  et  seq.  The 
conditions  there  were  so  totally  different  that  the  case  does 
not  seem  to  be  applicable.  There,  along  the  banks  of  the  river, 
craft  of  all  kinds  sought  to  tie  up  to  the  bank,  or  to  any  land- 
ing place,  wherever  they  pleased,  within  the  corporate  limits  of 
the  town.  The  town,  having  express  legislative  power  over 
the  subject,  could,  of  course,  enact  an  ordinance  requiring  land- 
ings at  the  places  designated.  The  situation  there  is  shown  by 
the  following  from  pages  562  and  563  of  105  U.  S.  (26  L. 
Ed.  1): 

"The  protection  of  the  shore  of  the  sea  or  bank  of  a  river  on  which 
a  town  is  situated  is  a  necessity  to  the  town,  and  the  washing  and 
crumbling  of  the  bank  from  the  agitation  of  the  waters,  made  by 
the  landing  of  large  steamers,  demand  that  such  regulations  should 
•exist  Small  vessels,  without  steam,  rafts,  fiatboats,  keelboats,  load- 
ed to  their  very  utmost  capacity,  and  liable  to  be  sunk  by  the  waves 
which  accompany  the  landing  of  large  steamboats,  have  the  same 
right  to  land  at  the  shore  that  steamers  have,  and  they  have  a  right 
to  protection  against  their  powerful  competitors  for  trade.  This  can 
l)e8t  be  secured  by  appropriate  regulations,  prescribing  places  for 
the  landing  of  each,  and  in  some  Instances  placing  the  matter  under 
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the  control  of  a  wharfmaster  or  other  oflBlcer,  whose  duty  it  shall  be 
to  look  after  it  *  ♦  ♦  There  is  probably  not  a  city  or  large  town 
in  the  United  States,  situated  on  a  navigable  water,  where  ordi- 
nances, rules,  and  regulations  like  those  of  the  town  of  Catlettsburg 
are  not  made  and  imposed  by  authority  derived  from  state  legisla- 
tion, and  the  long  acquiescence  in  this  exercise  of  the  power,  and  its 
absolute  necessity,  are  arguments  almost  conclusive  in  favor  of  its 
rightful  existence." 

Here,  not  only  is  the  legislative  authority  wanting,  but  the 
conditions  are  so  dissimilar  as  to  render  the  case  inapplicable. 
On  these  river  banks,  a  simple  and  inexpensive  structure  only, 
or  none  at  all,  was  required  for  a  river  boat  to  tie  up  to ;  here 
a  large  and  valuable  structure,  of  great  value  and  service  to 
the  town,  has  been  maintained,  under  at  least  implied  sanction 
of  the  law,  for  more  than  13  years.  Congress  by  the  act  of 
June  6,  1900  (31  Stat.  331,  c.  786),  provided  for  the  payment 
of  a  certain  amount  per  ton  annually  for  license  tax  from  pub- 
lic docks  and  wharves.  It  surely  contemplated  the  construction 
and  operation  of  such  public  utilities.  As  this  license  money 
or  tax  goes  to  the  municipalities  wherein  such  dock  is  main- 
tained, what  would  be  the  use  of  providing  for  taxing  a  town 
wharf,  only  to  return  the  money  to  the  town?  If  wharves 
were  not  contemplated  in  towns  where  people  congregate, 
where  would  they  be  needed?  If  a  town  in  its  early  days, 
situated  as  is  Valdez,  had  not  money  to  provide  a  wharf,  must 
it  go  without?  It  could  never  grow  into  much  of  a  town  with- 
out a  wharf. 

Congress  in  enacting  section  798,  Comp.  Laws  Alaska  1913, 
providing  that  private  corporations  might  be  lawfully  formed 
to  operate  docks,  wharves,  etc.,  in  Alaska,  must  have  contem- 
plated that  such  structures  were  necessary,  and  would  be 
built  under  this  authority.  The  defendant  company  is  formed 
under  this  act.  And  if  towns  in  Alaska  have  no  power  to 
license  or  even  permit  such  corporations  to  build  and  operate 
wharves,  we  encounter  a  manifest  inconsistency  and  absurdi- 
ty in  Congress  expressly  authorizing  an  act  which  the  town 
council  says  cannot  be  done. 

I  have  not  attempted  to  discuss  the  legal  question  involved 
as  to  the  right  of  defendant  to  maintain  its  approach  and  wharf 
in  front  of  land  owned  by  it,  or  by  another  who  does  not  com- 
plain, bordering  on  the  shore,  which  in  this  case  is  the  line 
meandering  the  mean  high  tide  line.    The  right  of  the  defend- 
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ant  so  to  do  would  furnish  a  further  defense  to  the  enforce- 
ment of  said  ordinance,  but  in  view  of  the  law  as  I  understand 
it  to  be  and  as  above  set  forth,  it  will  not  be  necessary  to  de- 
termine the  case  upon  that  point. 

It  has  been  held  by  the  Circuit  Court  of  Appeals,  in  the 
Ninth  Circuit,  in  the  case  of  Dalton  v.  Hazelet,  182  Fed.  562, 
105  C.  C.  A.  100,  as  follows: 

'* Where  a  homestead  entry  in  Alaska  was  bordered  on  one  side 
by  the  meanders  of  the  tide  waters  of  Orca  Inlet,  the  entryman,  as 
the  owner  of  the  upland,  though  acquiring  no  title  to  the  shore  or 
soil  below  high-water  mark,  was  entitled  to  free  and  unobstructed 
access  to  the  navigable  water,  and  for  that  purpose  to  construct  a 
wharf  over  such  lands  without  interference  by  third  persons  claim- 
ing the  right  to  use  the  shore." 

In  that  case,  while  it  appears  that  the  building  of  the  wharf 
was  in  front  of  a  homestead,  the  facts  show  it  to  be  in  front 
of  the  town  of  Cordova,  where  the  owner  was  building  out 
for  the  very  purpose  of  constructing  a  wharf  similar  to  that  of 
defendant  in  this  case. 

As  before  stated,  the  defendant  may  not  have  a  perpetual 
or  an  exclusive  franchise  or  license,  or  be  uncontrolled  in  its 
right  to  charge  wharfage  rates ;  but  such  control  must  be  ex- 
ercised by  due  authority  of  law,  and  according  to  principles  of 
justice  and  equity,  and  not  be  destruction  or  confiscation. 

It  follows  from  the  foregoing  opinion  that  the  plaintiff's 
complaint  will  be  dismissed. 


TERRITORY   v.    ALASKA   PACIFIC   FISHERIES. 

SAME  V.  HOONAH  PACKING  CO. 

(First  Division.    Juneau.    November  30,  1915.) 

Nos.  1325-A,  1326-A, 

1.  Tebritokies  ^s»19— Leoislatube— LdCNOTH  or  Session. 

The  Organic  Act  of  Alaska  provides  the  liegislature  shall  not 
continue  in  session  longer  than  60  days  in  any  2  years.  The 
Legislature  met  at  noon  on  March  1st,  and  continued  in  session 
until  it  adjourned  "between  3  and  4  o'clock  a.  m.  (sun  time)  on 
April  30th.''  Held,  it  did  not  continue  in  session  longer  than 
60  days;  for  the  full  period  of  60  days  did  not  expire  until  noon 
of  the  sixtieth  day— that  is,  noon  of  April  30th. 

^s^See  same  topic  ft  KBY-NUMBBR  In  mil  Key-Numbered  Dlgeets  ft  Indezee 
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2.  Statutes   ^=s>55 — Validitt   of   Tebbitobial   Act — ^Fish^Taxa- 

TION. 

The  act  of  the  Legislature  of  Alaska  Imposing  a  tax  of  $100 
per  annum  for  each  fish  trap  operated  during  the  year,  and  an 
additional  license  fee  per  case  on  any  person  engaged  in  can- 
ning fish,  is  within  the  power  conferred  by  Congress  in  the  Or- 
ganic Act  creating  the  Legislature,  and  is  a  valid  exercise  of  leg- 
islative power. 

J.  H.  Cobb,  of  Juneau,  for  plaintiff. 

Hellenthal  &  Hellenthal  and  Z.  R.  Cheney,  all  of  Juneau, 
for  defendants. 

JENNINGS,  District  Judge.  In  its  opinion  rendered  on 
the  occasion  of  overruling  the  demurrer  to  the  complaint  in 
this  cause,  the  court  decided  in  favor  of  plaintiff  all  the  ques- 
tions now  presented  (at  the  trial  hereof)  except — 

(1)  The  question  as  to  whether  or  not  the  term  of  the 
Legislature  had  expired  when  chapter  76,  Laws  of  the  Alaska 
Legislature  of  1915,  was  passed; 

(2)  The  question  as  to  whether  or  not  the  catching  of  fish 
to  be  canned  and  then  sold  is  "engaging  in  the  fishing  busi- 
ness." 

And  those  two  questions  will  now  be  considered. 
1.  The  Organic  Act  (section  413,  Compiled  Laws  of  Alaska 
1913)  provides: 

"That  the  Legislature  of  Alaska  shall  convene  at  the  capitol  at  the 
city  of  Juneau,  Alaska,  on  the  first  Monday  in  March  in  the  year 
nineteen  hundred  and  thirteen,  and  on  the  first  Monday  in  March 
every  two  years  thereafter ;  but  the  said  legislature  shall  not  contin- 
ue in  session  longer  than  sixty  days  in  any  two  years  unless  again 
convened  in  extraordinary  session  by  a  proclamation  of  the  Gov- 
ernor." 

By  the  stipulation  of  facts  it  appears  that  the  Legislature 
convened  on  the  1st  day  of  March,  1915,  at  12  o'clock  noon. 
By  the  Organic  Act  it  is  not  to  continue  in  session  longer 
than  60  days  in  any  2  years.  By  the  stipulation  it  also  ap- 
pears that  the  act  in  question — 

"was  finally  passed  by  both  houses  of  the  I^eglslature  and  approved 
by  the  Governor,  and  was  enrolled  and  filed  in  the  office  of  the  secre- 
tary of  state  for  the  territory  as  it  now  appears  in  the  printed  vol- 
ume of  the  Session  Laws  of  Alaska  for  1915,  chapter  76." 

^SdSee  same  topic  ft  KET -NUMBER  in  all  Key-Numl>ered  Digests  A  Indexes 
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Conceding,  for  the  sake  of  the  argument  only  that  that 
clause  of  the  stipulation  does  not  settle  the  matter  and  pre- 
clude any  further  inquiry^  this  question  arises :  At  what  time 
did  the  60  days  mentioned  in  the  Organic  Act  expire? 

There  seems  to  be  a  conflict  of  authorities  as  to  whether 
or  not  Sundays  and  holidays  are  to  be  included  in  count- 
ing the  60  days.  The  cases  of  Cheyney  v.  Smith,  3  Ariz.  143, 
23  Pac.  680,  of  Moog  v.  Randolph,  77  Ala.  608,  and  some 
others,  hold  to  the  negative.  In  the  dissenting  opinion  in  the 
Arizona  case  some  authorities  holding  to  the  affirmative  are 
collected;  and  in  an  opinion  dated  March  16,  1889,  given  by 
Attorney  General  Miller  to  the  Secretary  of  the  Interior,  that 
official  distinctly  held  that  Sundays  and  holidays  are  to  be 
counted  as  days  of  the  session  (volume  19,  p.  259,  Opinions 
of  Attorneys  General) ;  but,  however  this  may  be,  the  Alaska 
Legislature  of  1915  convened  at  noon  on  the  1st  day  of  March, 

1915,  and  adjourned  sine  die  "between  3  and  4  o'clock  a.  m., 
(sun  time)  on  April  30,  1915  (see  stipulation),  so  that,  even 
counting  Sundays  and  holidays,  it  did  not  continue  in  session 
longer  than  60  days,  for  the  full  period  of  60  days  did  not 
expire  until  noon  of  the  sixtieth  day — that  is,  noon  of  April 
30,  1915.  White  v.  Hinton,  3  Wyo.  753,  30  Pac.  953,  17  L. 
R.  A.  66. 

2.  As  to  the  second  question :  Defendant  contends  that  the 
catching  of  the  fish  is  a  mere  adjunct  of  the  canning  busi- 
ness, without  which  the  latter  cannot  or  does  not  exist;  that 
it  is  not  engaged  in  the  business  of  fishing,  but  in  the  business 
of  canning,  and  that  by  act  of  Congress  approved  June  26, 
1906  (34  Stats,  at  Large,  478,  c.  3547   [U.  S.  Comp.  St. 

1916,  §  3628]),  it  was  provided  that  the  tax  therein  pre- 
scribed for  carrying  on  the  business  of  canning  shall  be  "in 
lieu  of  all  other  license  fees  and  taxes  therefor  and  thereon." 
The  argument,  if  carried  out  logically,  would  result  in  the 
proposition  that  Congress  itself,  having  said  that  the  tax  pro- 
vided in  the  act  shall  be  in  lieu  of  all  other  license  fees  and 
taxes,  could  not  by  a  later  law  impose  for  the  future  a  license 
larger  in  amount  than  that  which  was  imposed  by  the  for- 
mer act,  or  taxing  the  different  branches  or  instrumental- 
ities of  the  canning  business.  Such  a  proposition  is  unten- 
able, for  the  power  of  Congress  is  plenary  in  the  matter. 
What  Congress  could  do  in  this  matter,  the  territorial  Leg- 
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islature  can  do;  for  the  power  of  the  latter  extends  to  "all 
rightful  subjects  of  legislation"  not  forbidden  by  the  Organic 
Act  (Organic  Act,  §  416),  and,  "except  as  herein  provided,  all 
laws  now  in  force  in  Alaska  shall  continue  in  full  force  and 
effect  until  altered,  amended  or  repealed  by  Congress  or  by 
the  Legislature"  (Organic  Act,  C.  L.  §  410) ;  and  "provided 
further,  that  this  provision  shall  not  operate  to  prevent  the 
Legislature  from  imposing  other  and  additional  taxes  or  li- 
censes." As  Congress,  then,  could  provide  that  all  persons 
catching  fish  for  canning  shall  pay  a  certain  license  tax,  and 
all  persons  canning  the  caught  fish  shall  pay  an  additional 
license  tax,  so  the  Legislature,  also,  may  provide  the  same 
thing.  Now,  that  is  just  what  the  Legislature  has  done  by 
the  act  in  question.  It  has  provided  that  all  persons  in  the 
business  or  line  of  business  of  catching  fish  by  means  of 
fish  traps  (whether  or  not  they  catch  the  fish  for  canning  pur- 
poses) shall  pay  $100.  and  all  persons  canning  the  caught  fish 
(whether  the  fish  are  caught  in  traps  or  nets  or  seines)  shall 
pay  4  cents  per  case,  etc. — in  other  words,  a  license  tax  for 
catching  and  a  license  tax  for  canning. 
Findings  and  judgment  for  plaintiff  as  per  stipulation. 


GOLDSTEIN  et  al.  v.  NELSON  et  al. 

OFirst  Division.     Juneau.     November  30,  1915.) 

No.  1349^-A. 

Depositions  ^=»64(4)— Witnesses— Compelling  Answeb. 

Where  a  party  has  been  subpoenaed  by  the  oi^posite  party  for 
the  purpose  of  taking  his  deposition  under  Comp.  Laws  1913,  § 
1476,  he  may  be  compelled  to  answer  those  questions  which  are 
relevant  and  material  to  the  issues  to  be  established  by  the  par- 
ty taking  the  deposition,  but  not  those  which  are  immaterial  or 
irrelevant,  or  which  are  more  properly  propounded  on  cross- 
examination,  when  the  witness  puts  in  his  own  case. 

John  Rustgard,  of  Juneau,  for  plaintiffs. 
J.  H.  Cobb,  J.  B.  Marshall,  and  John  G.  Heid,  all  of  Ju- 
neau, for  defendants. 

^=9See  same  topic  A  KEY>NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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JENNINGS,  District  Judge.  The  statutory  provisions  for 
examining  the  adverse  party  before  trial  have  been  said  to  be 
a  substitute  for  the  discovery  of  the  ancient  bill  of  equity, 
and  it  has  been  urged  that  the  limitations  confining  the  dis- 
covery to  the  eliciting  of  facts  necessary  or  proper  to  sustain 
the  case  of  the  party  making  the  examination  marks  the 
boundary  of  the  privilege  under  the  statute.  It  seems  to  me, 
however,  that  whether  this  is  so  or  not  depends  entirely  upon 
the  wording  of  the  statute.  I  have  yet  to  find  an  authority 
determining  that  the  operation  of  a  statute  which  is  as  broad 
in  its  language  as  ours  is  confined  to  the  province  of  the  old 
equitable  right  of  discovery.  Our  statute  on  the  subject  of 
witnesses  and  their  examination,  either  oral  or  by  deposition, 
is  very  broad.  No  person  is  disqualified  from  being  a  wit- 
ness by  virtue  of  his  interest,  if  any,  in  the  subject-matter 
of  the  suit.  The  plaintiff  may  subpoena  the  defendant,  the 
defendant  may  subpoena  the  plaintiff,  as  a  witness  on  the  trial ; 
and,  when  so  appearing  as  a  witness,  the  party  subpoena- 
ing him  may  ask  him  any  question  that  he  might  ask  any  oth- 
er witness.  It  would  be  no  objection  that  what  he  asks  him 
would  help  or  hurt  his  cause,  or  his  adversary's  cause,  pro- 
vided it  were  competent  and  relevant  to  the  inquiry. 

A  case  on  this  subject,  under  a  statute  similar  in  all  ma- 
terial respects  to  ours,  is  the  case  of  Kelly  v.  C.  &  N.  W.  Ry. 
Co.,  60  Wis.  480,  19  N.  W.  521,  where,  among  other  things, 
the  court,  after  distinguishing  the  old  remedy  of  discovery 
from  these  statutory  enactments,  says: 

"The  statute  nowhere  requires  the  party  seeking  the  examination 
to  make  any  affidavit,  nor  any  application  to  the  court  or  Judge  for 
any  order  allowing  him  to  so  examine  the  adverse  party;  but,  on  the 
contrary,  *the  attendance  of  the  party  to  be  examined  may  be  com- 
pelled upon  subpoena,  and  the  payment  or  tender  of  his  fees  as  a 
witness  and  such  examination  shall  be  subject  to  the  same  rules  as 
that  of  any  other  witness;  but  he  shall  not  be  compelled  to  disclose 
anything  not  relevant  to  the  controversy.*  Were  this  standing  alone, 
we  should  find  no  difficulty,  upon  a  well-established  rule  of  construc- 
tion, in  holding  that  such  adverse  party,  when  so  examined,  must,  if 
required,  disclose  anything  he  may  know  which  is  relevant  to  the 
controversy.  But  the  statute  contains  this  further  provision:  'On 
motion,  and  one  day's  notice,  the  court  or  presiding  Judge  thereof 
in  which  the  action  or  proceeding  is  pending,  may,  before  the  exam- 
ination is  begun,  by  order  limit  the  subjects  to  which  such  examina- 
tion shall  extend.'  When  such  examination  is  had  after  the  com- 
mencement of  the  action  or  proceeding,  but  before  the  pleadings  have 
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been  served,  and  hence  before  the  case  is  at  issue,  there  would  seem 
to  be  great  prc^riety  in  having  the  court  or  presiding  Judge  thereof, 
in  which  the  action  or  proceeding  is  pending,  limit,  by  order,  the 
subjects  to  which  such  examination  might  extend.  Bftt  where  the 
pleadings  are  all  in,  and  the  issues  definitely  settled,  has  such  court 
or  Judge  any  authority,  by  such  order  of  limitation,  to  narrow  the 
issues  made  by  the  pleadings,  so  as  to  prevent  a  disclosure  of  things 
which  are  relevant  to  the  controversy?  It  seems  to  us  that  the  ob- 
ject of  our  statute,  as  it  now  stands,  is  to  elicit  a  full  and  complete 
disclosure  of  whatever  may  be  relevant  to  the  controversy,  to  be 
ascertained,  in  case  the  pleadings  are  in,  by  the  issues  thereby  made, 
and,  in  case  the  issues  have  not  been  Joined,  then  by  such  order  lim- 
iting the  subjects  to  which  such  examination  may  extend." 

Now,  our  statute  does  not  even  state  that  the  presiding 
judge  may  limit  the  subjects  to  which  such  examination  shall 
extend.  It  is  therefore  broader  even  than  the  Wisconsin  stat- 
ute. Our  statute  provides  (section  1476)  that  the  testimony 
of  a  witness  in  the  district  may  be  taken  by  deposition  in  an 
action  at  any  time  after  the  service  of  the  summons,  when 
the  witness  is  a  party  to  the  action  or  proceeding,  by  the 
adverse  party. 

This  would  seem  to  contemplate  the  taking  of  the  testi- 
mony of  a  party  just  the  same  as  taking  the  testimony  of  any 
other  witness.  Whether  the  party  thus  taking  the  testimony 
of  his  adversary  is  to  be  bound  by  that  testimony  so  taken, 
and,  if  so,  how  far,  is  a  question  that  need  not  be  now  con- 
sidered. The  only  question  now  before  the  court  is  this: 
Should  the  witness  be  compelled  to  answer  the  questions  which 
have  been  put  to  him?  The  conclusion  the  court  has  ar- 
rived at  is  that  he  should  be  so  compelled,  if  those  ques- 
tions are  relevant  and  material  to  the  inquiry. 

In  this  case  the  issues  were  clearly  outlined  by  the  plead- 
ings. The  complaint,  filed  herein  on  August  26,  1915,  alleges 
that  the  plaintiffs  are  the  sole  owners,  in  possession  and  en- 
titled to  the  possession,  of  a  certain  group  of  lode  claims; 
that  the  defendants  claim  an  interest  adverse  thereto;  and 
the  prayer  is  substantially  that  the  plaintiffs'  title  be  cleared, 
and  for  injunction,  etc. 

The  answer,  filed  September  24th,  denies  these  material 
allegations,  and  alleges  in  substance  that  defendants  are  the 
owners  and  in  possession  of  mining  claims  which  embrace  the 
land  now  claimed  by  plaintiffs,  and  that  they  are  such  owners 
by  virtue  of  valid  discoveries  of  mineral  and  valid  locations 


Digitized  by  VjOOQ  IC 


GOLDSTEIN  V,  NELSON  417 

thereof.  The  issue  to  be  determined,  therefore  is:  Who  has 
the  better  right. 

In  the  preparation  for  trial  plaintiffs  gave  the  defendant 
Lott  the  statutory  notice  for  the  taking  of  his  deposition. 
On  the  appearance  before  the  notary  he  was  asked,  and  refused 
to  answer,  the  following  line  of  questions  concerning  the 
claims  which  the  defendants  allege  that  they  own : 

"Where  did  you  make  your  discovery  (that  is,  on  the  various  lode 
claims)?  What  kind  of  boundary  markings  did  you  make,  if  any? 
Did  you  post  any  location  notice?  Did  you  survey  the  lines,  or  did 
you  measure  the  lines?  Did  you  do  any  work  on  or  for  the  benefit 
of  these  claims  in  1912,  1913,  or  1914;  or  do  you  know  of  any  one 
who  did?" 

All  these  questions  are  relevant  and  material,  because  they 
bear  upon  the  question  of  the  validity  of  defendants'  loca- 
tions, and  the  question  as  to  whether  or  not  they  conflict  with 
plaintiffs'  locations.  These  questions  should  be  answered, 
and  the  court  will  order  accordingly. 

Not  so,  however,  the  following  questions: 

"Do  you  know  whether  or  not  during  this  summer  you  have  ever 
seen  markings  on  the  Mountain  Top  lode  established  by  the  sur- 
veyor?" 

I  cannot  see  how  that  is  relevant  or  material;    nor  this: 
"Who  was  with  you  at  that  time?"  (on  page  16) 

— ^because  that  is  manifestly  a  cross-examination  of  the  wit- 
ness, and  is  not  evidence  as  to  the  fact  in  dispute,  but  is  simply 
an  endeavor  to  find  out  what  witnesses  the  defendant  has  to 
substantiate  his  own  testimony.    And  so,  also,  the  question: 

"Was  there  anybody  with  you  at  the  time  you  made  these  loca- 
tions?" 

These  last  three  questions  need  not  be  answered. 
5A.R.— 27 
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MINERS'  &  MERCHANTS*  BANK  v.  BRIOE. 

(First  Division.    Ketchikan.    November,  1915.) 

No.  229-KA. 

FOBGIBLB    EnTBT     AND     DETAINER     ^=»6(2)»     9(1) — JUSTICES     OF    THE 

Peace  ^=»36(7) — Equity— Mobtgaqes. 

Plaintiff  'brought  forcible  entry  and  detainer  against  the  de- 
fendant, who  answered,  denying  that  plaintiff  ever  had  been 
in  possession  of  the  premises;  that,  owning  and  in  possession 
thereof  at  all  times,  he  had  given  a  deed  thereto  to  the  plaintiff 
as  security  for  a  debt  The  lower  court  rendered  Judgment 
against  the  defendant,  who  appealed.  On  motion  to  dismiss  the 
suit,  made  by  the  defendant,  held,  as  plaintiff  has  never  been  in 
possession  of  this  property,  has  never  been  evicted  therefrom, 
and  as  defendant  claims  the  equitable  title,  and  has  introduced 
evidence  sufficient  at  least  to  show  the  court  that  it  is  not  a 
purely  sham  defense,  the  court  is  bound  to  conclude  the  title  to 
the  property  is  in  dispute,  that  the  Justice  court  had  no  Juris- 
diction, and  that  this  court  can  do  no  more  than  to  do  what  the 
Justice  of  the  peace  ought  to  have  done,  to  wit,  dismiss  the  ac- 
tion, when  it  appeared  that  the  title  was  involved. 

Plaintiff  has  brought  forcible  entry  and  detainer  against  de- 
fendant, alleging  "that  for  the  past  year  or  more  plaintiff  has 
rented  certain  premises  to  defendant  under  a  tenure  of  month 
to  month,  for  the  monthly  rental  of  $20,  payable  in  advance  on 
the  6th  day  of  each  and  every  month" ;  that  default  has  been 
made  in  the  payment  of  rent;  that  notice  to  quit  was  duly 
served;  that  defendant  unlawfully  holds  over  after  the  de- 
fault in  the  payment  of  rent;  that  plaintiff  is  entitled  to  the 
possession  of  the  property. 

The  answer,  in  substance,  denies  the  foregoing  allegations, 
claims  possession  in  defendant,  sets  up  an  affirmative  defense, 
and  prays  that  a  certain  deed  for  the  property  from  defendant 
to  plaintiff  be  declared  to  be  a  mortgage,  and  that  the  plaintiff 
be  decreed  to  hold  the  legal  title  as  a  trustee  for  the  defendant. 

In  the  justice's  court  judgment  went  against  the  defendant, 
who  appealed  to  this  court. 

Chas.  E.  Ingersoll,  of  Valdez,  for  plaintiff. 
S.  A.  Plumley,  of  Ketchikan,  for  defendant. 

^sdSee  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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JENNINGS,  District  Judge.  At  the  trial  it  in  no  wise  ap- 
peared that  plaintiff  was,  or  ever  had  been,  in  the  actual  physi- 
cal possession  of  the  property  described.  It  was  shown  that 
the  legal  title  to  the  premises  was  formerly  in  defendant,  and 
that  he  had  given  a  deed  therefor  to  the  plaintiff.  Defendant 
claims  that  this  deed  was  in  reality  only  a  mortgage  for  an 
indebtedness  then  due  from  himself  to  plaintiff,  while  plain- 
tiff contends  that  it  was  an  absolute  conveyance.  It  was  shown 
that  defendant  is,  and  always  has  been,  in  quiet  and  peace- 
able possession  of  the  property,  occupying  it  as  a  residence  for 
himself  and  family,  but  that  for  some  years  past  he  has  been 
paying  to  plaintiff  various  monthly  sums.  Plaintiff  claimed 
and  offered  evidence  to  prove  that  these  sums  were  paid  as 
rent  for  the  premises,  but  defendant  claimed  and  offered  evi- 
dence to  prove  that  the  sums  were  paid  as  interest  on  the  in- 
debtedness and  in  extinction  of  the  indebtedness. 

It  is  apparent,  then,  that  in  order  to  determine  who  is  in 
possession  of  the  property  it  will  be  necessary  to  determine 
whether  or  not  the  deed  in  fact  is  only  a  mortgage,  and  wheth- 
er or  not  there  is  any  holding  as  a  tenant  by  the  defendant. 
The  determination  of  the  question  as  to  whether  or  not  the 
deed  was  a  mortgage  can  only  be  had  in  equity,  and  this  court 
would  have  no  jurisdiction  to  determine  that  question  in  this 
action.  Says  the  Oklahoma  court,  in  Jones  v.  Seawell,  13  Okl. 
711,  714,  76  Pac.  154,  156: 

"If,  in  order  to  determine  the  right  of  possession,  the  court  must 
determine  which  party  has  the  paramount  legal  or  equitable  title, 
then  the  rights  of  the  parties  cannot  be  determined  in  an  action  of 
forcible  entry  and  detainer.  In  other  words,  in  such  cases  an  action 
of  forcible  entry  and  detainer  will  not  Ue,  and  it  follows  that  the 
Justice's  court  has  no  jurisdiction  to  hear  and  determine  that  kind 
of  an  action,  although  the  pleadings  are  in  the  form  of  an  action  of 
forcible  entry  and  detainer.  In  an  action  for  forcible  entry  and  de- 
tainer, or  for  the  unlawful  detention  of  real  property,  only  the  ques- 
tion of  possession  can  be  determined.  The  right  of  possession  must 
be  determined  separate  and  apart  from  the  question  of  who  has  the 
paramount  title.  It  is  true  that  in  some  cases,  in  order  to  prove 
one's  right  of  possession  to  real  property,  he  must  show  that  he  has 
the  title  thereto,  and,  in  order  to  do  so,  evidence  of  title  may  be  in- 
troduced, but  that  is  not  in  cases  where  there  is  a  conflict  of  title, 
or  where  it  is  necessary  to  determine  between  the  parties  who  has 
the  better  legal  or  equitable  title.  •  •  •  But  it  is  argued  that,  be- 
cause this  court  has  held  that  one  cannot  draw  the  question  of  title 
into  an  action  of  forcible  entry  and  detainer,  therefore,  no  matter 
what  the  defendant's  title  may  be,  no  matter  what  his  rights  may  be 
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thereunder,  yet  they  must  be  brushed  aside,  and  not  be  consideredt 
simply  because  this  is  an  action  of  f  ord'ble  entry  and  detainer,  and 
yet  at  the  same  time  the  plaintiff  must  be  heard,  whose  evidence 
shows  that  his  title  is  derived  from  the  same  source  as  that  of  the 
defendant  in  error.  •  •  •  There  are  provisions  for  the  trial  of 
real  estate  actions,  some  one  of  which  will  cover  this  case,  and  in 
which  the  court  would  have  the  Jurisdiction  and  right  to  hear  and 
determine  all  the  questions  of  difference  between  these  parties.  Why 
should  not  plaintiff  in  error  proceed  with  such  an  action,  instead  of 
resorting  to  an  action  in  which  the  rights  of  the  parties  cannot  be 
determined?" 

The  action  oiF  forcible  entry  and  detainer  is  a  special  statu- 
tory proceeding,  in  derogation  of  the  common  law,  and  sum- 
mary in  its  character.  The  statute  conferring  the  primary 
right  and  prescribing  the  remedy  in  such  a  proceeding  is  to 
be  strictly  construed.  No  intendments  are  to  be  made  against 
the  statute.  Section  1848  of  the  Compiled  Laws  gives  the 
right  of  action  "to  the  person  entitled  to  the  premises."  Sec- 
tion 1849  of  the  Compiled  Laws  declares  that: 

"It  shall  be  sufficient  to  state  in  the  complaint  a  description  of  the 
premises  with  convenient  certainty,  that  the  defendant  is  in  posses- 
sion thereof,  that  he  *  *  *  unlawfully  holds  the  same  with 
force." 

The  gist  of  the  cause  of  action  is  that  the  defendant  unlaw- 
fully withholds  the  possession  by  force,  and,  unless  the  pos- 
session is  withheld  by  force,  there  is  no  action,  because  there 
is  no  cause  of  action.  The  proper  remedy  in  a  case  where 
force  is  absent  is  ejectment,  or  something  else  than  this  dras- 
tic summary  remedy  of  forcible  entry  and  detainer. 

Under  the  statute,  force  may  be  either  actual  or  constructive. 
Actual  force  is  a  term  well  understood,  and  so  is  not  defined 
by  statute;  but  constructive  force  is  defined  by  statute,  and 
that  only  is  constructive  force  which  the  statute  declares  to 
be  such.  A  declaration  of  the  constituents  of  constructive 
force  is  found  in  section  1857,  Compiled  Laws,  to  wit : 

"When  the  tenant  or  person  in  possession  of  any  premises  shall 
fail  or  refuse  to  ♦  ♦  •  deliver  up  the  possession  of  the  premises 
for  ten  days  after  demand  made  in  writing  for  such  possession." 

In  the  case  of  Shortess  v.  Wirt,  1  Or.  91,  the  court  say: 

"No  pretense  is  made  that  plaintiff  or  his  wards  were  ever  in  the 
possession  of  said  claim,  but  the  right  to  a  recovery  is  based  upon 
the  fact  that,  when  the  said  Tibbetts  died,  the  title  to  such  claim 
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descended  to,  and  became  vested  In,  Ms  said  children.  •  ♦  ♦  It 
Is  impossible  to  sustain  this  action  without  inquiring  Into  *the  merits 
of  the  title,*  ♦  ♦  ♦  f or  plaintiff  does  not  seek  to  recover  on  ac- 
count of  a  former  possession  from  which  he  has  been  evicted,  but 
because  the  title  is  in  his  wards.  Not  only  must  defendant  be  al- 
lowed to  controvert  this  title.  If  the  action  proceeds,  but  he  must  be 
permitted  to  establish,  if  he  can,  the  title  under  which  he  holds  pos- 
session. The  whole  case,  then,  becomes  a  question  as  to  the  validity 
of  conflicting  titles.  The  sole  object  of  this  action  Is  to  determine 
the  right  of  Immediate  possession  to  real  estate,  without  reference 
to  title,  and  to  hold  otherwise  would  be  to  allow  Justices  of  the  peace 
to  adjudicate  titles  to  land  contrary  to  the  express  provisions  of 
law." 

As  plaintiff  has  never  been  in  possession  of  this  property, 
has  never  been  evicted  from  this  property,  and  as  defendant 
claims  the  equitable  title  to  the  property,  and  has  introduced 
evidence  sufficient  at  least  to  show  the  court  that  it  is  not  a 
purely  sham  defense,  the  court  is  bound  to  conclude  that  the 
title  to  the  property  is  in  dispute ;  that  the  justice's  court  had 
no  jurisdiction;  that  this  court  can  do  no  more  than  to  do 
what  the  justice  of  the  peace  ought  to  have  done,  to  wit,  dis- 
miss the  action,  when  it  appeared  that  the  title  was  involved. 

The  order  of  the  court  will  be  that  the  action  be  dismissed, 
without  prejudice,  however,  to  an  action  of  ejectment,  or  a 
suit  in  foreclosure,  or  a  suit  by  the  defendant  to  clear  his  title. 


In  re  HERNANDEZ. 

(First  Division.    Juneau.    December  2,  1915.) 

No.  1385-A. 

1.  Cbiminal  liAW  ^=»241 — Commitment— Habeas  Corpus. 

Defendant  brought  habeas  corpus  to  test  the  legality  of  his 
commitment  "for  violation  of  section  187,  chapter  13,  of  the 
Alaska  Criminal  Code,"  under  which  he  was  charged  with  the 
"crime  of  conceaUng  a  person  wanted  for  the  commission  of  a 
crime."  Held,  the  latter  clause,  which  is  the  charging  part  in 
the  commitment,  does  not  state  any  offense  known  to  the  law, 
but  it  Is  apparent  that  he  Is  to  be  held  to  await  trial  "for  vlola- 
latlon  of  section  187,  chapter  13,  of  the  Alaska  Criminal  Code," 
wl^ich  is  sufficient  to  point  out  a  charge.  It  is  sufficient  if  the 
offense  Is  described  generally,  or  the  section  of  the  statute  is 
pointed  out,  so  that  the  detaining  officer  can  see  that  he  is  com- 
manded by  a  person  having  jurisdiction. 

^sdSee  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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2.  Criminal  Law  ^=5>211(1) — Complaint— Habeas  Cobpus. 

Habeas  corpus  was  brought  to  test  the  sufficiency  of  the  crim- 
inal complaint  under  which  petitioner  is  held  to  trial.  Held, 
that  a  complaint,  from  which  it  can  be  gathered  what  the  offense 
charged  is,  is  sufficient,  unless  the  charge  is  of  an  offense  un- 
known to  the  law,  and  unless  the  acts  charged  cannot  under 
any  drcumstancea  be  an  offense  under  existing  law. 

8b  Habeas  Cobptts  ^=>85(1) — ^Evidence—Bubden  of  Pboof. 

Habeas  corpus  being  a  dTll  suit,  the  burden  is  on  the  peti- 
tioner, as  in  every  other  civil  suit,  to  establish  his  case.  He 
must  show  that  he  is  entitled  to  the  relief  sought 

4.  Habeas  Cobpus  ^=»92(1) — ^Bubden  of  Pboof— Jubibdiction. 

On  habeas  corpus  the  court  can  examine  the  evidence  taken 
before  the  magistrate  only  sufficiently  to  discover  wheth^  there 
was  any  substantial  ground  for  the  exercise  of  judgment  by 
the  committing  magistrate.  It  cannot  go  beyond  that  and  weigh 
flie  evidence.  It  can  say  whether  the  complaint  will  admit  of  a 
construction  charging  a  criminal  offense,  or  whether  tile  evidence 
rendered  the  charge  against  the  prisoner  within  reasonable  prob- 
abilities; that  is  all.  If  the  examining  magistrate  acts  without 
evidence,  he  exceeds  his  jurisdiction. 

This  is  a  hearing  on  a  writ  of  habeas  corpus. 

By  the  answer  filed,  which  may  be  taken  as  the  return  pro- 
vided by  statute,  the  cause  or  justification  of  the  detention  is 
declared  to  be  the  following: 

(1)  That  the  offense  of  being  accessory  to  a  felony  was 
committed  by  petitioner,  in  violation  of  section  187,  Alaska 
Criminal  Code. 

(2)  That  petitioner  was  regularly  charged  with  that  of- 
fense. 

(3)  That  a  preliminary  hearing  upon  said  charge  was  r^- 
ularly  had  by  said  commissioner,  upon  a  complaint  duly  made 
charging  petitioner  with  a  violation  of  said  section. 

(4)  That  petitioner  was  regularly  bound  over  to  await  the 
action  of  the  grand  jury,  and  is  held  by  virtue  of  a  commitment 
issued  by  the  commissioner. 

To  this  return  a  replication  has  been  filed,  containing  the 
following  averments ;  that  is  to  say :  Petitioner  denies  that  he 
has  committed  the  crime  mentioned ;  denies  that  he  was  reg- 
ularly charged  with  violation  of  section  187;  denies  that  a 
preliminary  hearing  on  said  charge  was  duly  had  on  any  com- 
plaint charging  him  with  that  offense ;  denies  that  he  was  reg- 
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dlarly  committed  on  said  charge ;  and  alleges  affirmatively  that 
It  appears  from  the  record  that  the  entire  proceedings  against 
him  before  the  commissioner  are  absolutely  void  and  of  no 
effect. 

There  was  also  an  issue  made  in  the  papers  as  to  whether 
or  not  a  grand  jury  had  adjourned  without  indicting  peti- 
tioner on  that  charge,  but  that  issue  was  abandoned  at  the 
hearing. 

At  the  hearing  the  complaint  filed  with  the  committing  mag- 
istrate, and  the  warrant  of  arrest  and  commitment  issued 
by  him,  and  the  transcript  accompanying  said  papers  and 
filed  in  this  court,  were  treated  as  having  been  annexed  to  the 
return,  were  produced  in  court,  discussed,  and  are  to  be  tak- 
en as  being  in  the  case  and  as  constituting  the  record  on 
which  the  petitioner  is  held. 

James  A.  Smiser,  U.  S.  Dist.  Atty.,  of  Juneau. 
Cheney  &  Ziegler,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  Section  187,  Alaska  Criminal 
Code,  is  section  2068,  Compiled  Laws  Alaska  1913. 

It  is  first  objected  that  the  commitment  does  not  state  a 
crime. 

The  commitment  is  headed : 

"United  States  Commissioner's  Court  for  the  District  of  Alaska, 
First  Division,  Precinct  of  Wrangell.  United  States  of  America  v. 
Antonio  Hernandez.  V^iolation  of  Section  187,  Chapter  13,  of  the 
Alaska  Criminal  Code" 

— ^and  is  signed  by  Wm.  G.  Thomas,  United  States  commis- 
sioner and  ex  officio  justice  of  the  peace,  residing  at  Wrangell. 
It  recites  this: 

"An  order  having  this  day  been  made  by  me  that  Antonio  Hernan- 
dez, failing  to  file  the  required  bond  of  five  hundred  dollars,  be  com- 
mitted for  trial  in  a  criminal  action  for  the  crime  of  concealing  a 
person  wanted  for  the  commission  of  a  crime,  yon  are  hereby  com- 
manded to  receive  him  into  your  custody  and  retain  him  according- 
ly, or  until  he  be  otherwise  legally  discharged." 

It  is  obvious  that  the  words  "concealing  a  person  wanted 
for  the  commission  of  a  crime"  do  not  state  any  offense  known 
to  the  law,  and  if  that  were  all  there  is  to  the  case  there  would 
be  little  difficulty  in  holding  the  petitioner  entitled  to  his  lib- 
erty.   But,  while  those  words  do  not  of  themselves  import  any 
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offense,  yet  it  is  perfectly  apparent  from  the  commitment  that 
Antonio  Hernandez  is  to  be  held  to  await  trial  for  violation  of 
section  187,  Alaska  Criminal  Code.  I  am'  not  aware  of  any 
provision  of  law  which  requires  a  commitment  for  trial  or  a 
commitment  after  trial  to  state  the  offense  in  the  technical 
language  required  in  an  indictment.  Indeed,  no  commitment 
that  I  ever  saw  has  done  that.  An  indictment  for  the  simplest 
of  crimes — larceny,  for  instance — ^has  got  to  lay  the  venue, 
has  got  to  lay  the  time,  has  got  to  describe  the  goods,  name 
the  owner,  allege  value,  and  in  addition  must  state  that  the 
defendant  stole,  took,  and  carried  them  away,  or  words  to 
that  effect,  and  it  has  to  do  that  in  the  charging  part  of  the 
indictment  (for  the  caption,  the  enumeration  of  the  section  of 
the  statute  violated,  etc.,  are  no  part  of  the  indictment) ;  but 
such  things  do  not  have  to  be  alleged  in  the  commitment.  It 
is  sufficient  if  the  offense  is  described  generally,  or  the  sec- 
tion of  the  statute  is  pointed  to,  so  that  the  detaining  offi- 
cer can  see  that  he  is  commanded  by  a  person  having  juris- 
diction. 

"The  general  rule  Is  that  It  Is  sufficient,  In  a  commitment  for  trial, 
to  state  with  reasonable  clearness  the  nature  of  the  offense  with 
which  the  person  is  charged,  and  conclusions  of  fact  in  general  lan- 
guage, Justifying  his  detention  on  such  charge;  that  a  statement  of 
the  specific  facts  in  detail,  on  which  the  charge  is  based,  is  unneces- 
sary. A  multitude  of  authorities  to  that  effect  might  be  cited,  com- 
mencing with  the  older  books  and  coming  down  to  date.  In  Collins 
V.  Brackett,  34  Minn.  339,  25  N.  W.  708,  the  offense  charged  was  one 
created  by  statute.  The  particular  section  was  not  referred  to,  nor 
were  the  facts  essential  to  the  offense  stated  in  detail;  but  there  was 
sufficient  in  the  commitment  to  clearly  indicate  the  kind  of  offense 
for  which  the  accused  was  held  to  answer,  and  sufficient  to  indicate 
by  reasonable  inference  the  statute  creating  the  offense.  The  court 
said  that  it  satisfied  the  rule  of  convenient  certainty  by  which  such 
instruments  are  to  be  tested;  that  it  pointed  by  reasonable  infer- 
ence to  the  statute  creating  the  offense,  and  therefore,  by  reasonable 
inference,  stated  everything  necessary  to  the  offense  which  was  not 
specifically  set  out.  It  is  not  necessary,  said  the  court,  in  such  an 
instrument,  to  set  forth  the  facts  constituting  the  offense  particu- 
larly. It  is  impossible  to  construe  the  commitment  as  referring  to 
any  other  than  the  statutory  offense.  While  it  does  not  set  forth 
every  ingredient  in  such  offense,  it  contains  specifications  enough 
to  indicate  the  general  nature  of  the  crime  charged,  and  that  is  suffi- 
cient. In  State  v.  Everett,  Dud.  [S.  C]  295,  a  case  often  referred  to 
by  courts  and  text-writers,  the  commitment  under  consideration 
merely  described  the  offense  as  the  crime  of  larceny,  no  fact  being 
stated  essential  to  that  offense;   yet  it  was  held,  on  habeas  corpus, 
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that  the  commitment  was  sufficiently  certain  to  justify  the  officer  in 
detaining  the  prisoner,  that  it  Is  a  great  mistake  to  suppose  that  such 
a  warrant  need  enumerate  any  fact  or  circumstance  accompanying 
the  offense,  the  nature  of  which  is  set  forth  therein,  that  it  is  suffi- 
cient to  merely  state  the  offense  with  convenient  certainty,  that  it 
should  not  be  for  felony  generally,  but  that  the  instrument  should  In- 
dicate the  special  nature  of  the  felony.  That  decision  is  In  harmony 
with  the  authorities  generally,  though  directly  contrary  to  Ex  parte 
Branigan,  19  Cal.  133,  which  supports  counsel's  views,  as  we  have 
before  indicated/'  State  ex  rel.  Dumer  v.  Huegin,  110  Wis.  228,  85 
N.  W.  1054,  62  L.  R,  A.  TSS, 

"It  is  sufficient  if  the  offense  is  charged  with  convenient  or  rea- 
sonable certainty."    12  Cyc.  pp.  314,  315,  and  cases  cited  in  note  81. 

This  commitment  is  signed  by  a  committing  magistrate 
and  purports  to  be  for  trial  for  a  violation  of  section  187, 
Alaska  Criminal  Code.     It  is  therefore  sufficient. 

"The  commitment  [being  sufficient]  was  a  complete  defense  to  the 
habeas  corpus  suit  till  overturned  by  some  defect  of  a  Jurisdictional 
*  nature  in  the  proceedings  upon  which  it  is  based."  110  Wis.  231,  85 
N.  W.  1055,  62  L.  R.  A.  734. 

"The  presumption  is  therefore  in  favor  of  the  legality  of  such  im- 
prisonment, and  the  burden  of  impeaching  its  legality  is  on  the  peti- 
tioner."   In  re  Howe,  26  Or.  page  186,  37  Pac.  538. 

What  defect  of  a  jurisdictional  nature  is  relied  upon? 

It  is  not  claimed  that  the  committing  magistrate  acted  be- 
yond his  jurisdiction  by  binding  petitioner  over  without  evi- 
dence. If  there  were  such  an  allegation  as  that,  it  might  be 
incumbent  on  the  court,  under  section  1419,  to  examine  the 
question  as  to  whether  or  not  there  was  any  evidence.  The 
petitioner  complains,  not  that  no  evidence  was  produced 
against  him,  but  that  no  sufficient  complaint  had  been  filed 
against  him. 

In  determining  the  question  of  the  sufficiency  of  the  com- 
plaint, we  must  ask  the  questipn:  Sufficiency  for  what?  In 
this  case  the  answer  must  be:  Sufficiency  to  confer  jurisdic- 
tion on  a  committing  magistrate  to  commit  for  trial  before  a 
court  of  competent  jurisdiction;  not  that  degree  of  suffi- 
ciency which  is  necessary  in  order  to  justify  a  punishment 
by  a  court  competent  to  try.  There  is  a  vast  difference,  inher- 
ing in  the  very  nature  of  preliminary  examinations. 

"A  proceeding  before  an  examining  magistrate  is  not  a  judicial 
trial.  It  is  a  mere  Judicial  inquiry,  as  before  Indicated,  for  the  pur- 
pose of  determining  whether  an  offense  has  be^i  committed,  and 
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there  is  a  probability  that  the  accused  is  guilty  thereof,  and  should 
be  placed  on  trial  therefor.  No  plea  or  issue  is  necessary.  No  Jury 
is  demandable  or  proper.  The  doctrine  of  res  adjudicata  does  not 
apply,  so  that  the  result  of  one  Inquiry  will  preclude  another."  110 
Wis.  239,  85  N.  W.  1058,  62  L.  R.  A.  737, 

To  ascertain  whether  or  not  there  was  any  jurisdiction  to 
make  this  mere  preHminary  inquiry,  we  must  go  straight  to 
the  Code,  for,  as  before  stated,  the  proceeding  is  statutory 
and  special. 

Section  2382,  Compiled  Laws  Alaska  1913,  provides: 

"That  when  complaint  is  made  to  a  magistrate  of  the  commission 
of  a  crime  he  must  examine  the  informant  on  oath,  and  reduce  his 
statement  to  writing  and  cause  the  same  to  be  subscribed  by  him, 
and  also  take  the  depositions  of  any  witnesses  that  the  informant 
may  produce  in  support  thereof." 

When  a  complaint  is  made  to  a  magistrate.  Who  are  magis- 
trates ? 

"Sec.  2380.  That  a  magistrate  is  an  officer  having  power  to  issue 
a  warrant  for  the  arrest  of  a  person  charged  with  the  commission 
of  a  crime. 

"Sec.  2381.  That  the  following  persons  are  magistrates:  First,  the 
Judge  of  the  district  court;  second,  the  commissioners  authorized  by 
act  of  Congress  to  exercise  the  powers  and  duties  of  Justices  of  the 
peace." 

Thomas  being  an  appointee  of  this  court,  judicial  knowledge 
will  be  taken  of  the  fact  that  he  is  a  magistrate,  and  that  he 
had  power  to  hear  all  complaints,  to  examine  the  informant 
under  oath,  and  to  reduce  his  statement  to  writing. 

If  from  that  statement  the  magistrate  is  satisfied  that  the 
crime  complained  of  has  been  committed,  and  that  there  is 
probable  cause  to  believe  that  the  person  charged  has  com- 
mitted it,  he  shall  issue  his  warrant  of  arrest.  There  is  no 
requirement  that  such  complaints  shall  be  made  with  the 
technical  accuracy  of  indictments.  The  statute  is  very  par- 
ticular about  indictments,  very  solicitous  that  before  a  per- 
son shall  be  tried  and  punished  for  the  offense  he  shall  be 
apprised  of  the  exact  nature  of  the  charge  against  him,  time, 
place,  and  circumstances,  so  that  he  may  properly  prepare 
for  his  defense,  and  so  that  he  may  not  be  tried  again  for  the 
same  offense;  and  the  law  will  not  permit  him  to  be  tried 
until  that  is  done,  and  so  the  law  has  stated  with  great 
particularity  the  requisites  of  indictments,  but  no  such  req- 
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uisites  are  prescribed  for  preliminary  complaints — ^no  req- 
uisites at  all  are  prescribed.  The  warrant  of  arrest  is  to 
issue  if  the  magistrate  be  satisfied  that  the  crime  complained 
of  has  been  committed,  and  that  there  is  probable  cause  to 
believe  that  the  person  charged  has  committed  it.  This  is  so 
because  a  preliminary  examination  is  not  a  trial,  but  is  a 
mere  inquiry ;  and  an  inquiry  which  is  to  be  had  if  the  mag- 
istrate is  satisfied  by  the  complaint.  If  it  can  be  gathered 
from  the  complaint  that  a  crime  has  been  committed,  is  the 
magistrate  to  say: 

"I  will  not  issue  a  warrant,  I  will  not  even  reduce  the  complaint 
to  writing,  I  will  not  inquire  into  this  matter  at  all,  until  you,  the 
oomplainant,  state  to  me  in  plain  and  concise  language,  without  repe- 
tition and  with  precision  as  to  time,  place,  value,  and  all  circum- 
stance sufBctent  to  hold  the  man  charged  when  the  indictment,  if 
there  should  be  an  indictment,  is  tested  In  a  court  of  competent 
jurisdiction." 

If  so,  then  no  persons  are  competent  to  make  complaints 
except  lawyers,  and  not  even  all  of  them. 

Of  course,  the  complaint  made  to  the  magistrate  must  be 
sufficient  for  him  to  gather  from  the  whole  that  some  offense 
known  to  the  law  has  been  committed,  or  he  would  have  no 
jurisdiction  to  proceed.  But  the  offense  need  not  be  known 
by  any  specific  name.  If  all  that  is  said  or  known  is  that  A! 
struck  B.,  the  magistrate  could  not  possibly  be  satisfied  that 
a  crime  had  been  committed,  because  there  is  no  offense 
known  to  the  law  as  the  striking  of  B. ;  but  if  it  be  said  that 

A.  struck  B.  in  violation  of  section  1898  of  the  Compiled  Laws 
of  Alaska,  it  would  be  equivalent  to  saying  that  A.  assaulted 

B.  with  intent  to  commit  rape  or  robbery,  because  the  refer- 
ence to  the  section  violated  necessarily  incorporates  into  the 
statement  all  the  essential  allegations  of  section  1898.  If  such 
a  complaint  is  made  to  a  committing  magistrate,  there  can 
be  no  doubt  of  his  jurisdiction  to  inquire  into  the  matter. 

Now,  if  on  that  inquiry  it  appears  by  evidence  that  on  a 
certain  date  A.  did  maliciously  beat  B.  over  the  head  with 
a  hammer  with  intent  to  kill  him,  is  A.  to  be  discharged  on 
habeas  corpus  because  the  complaint  which  set  this  inquiry 
on  foot  did  not  descend  into  the  particulars  of  time,  place, 
weapon  used,  and  intent,  all  of  which  were  brought  out  by 
the  evidence?    It  will  not  be  so  contended  when  the  true  na- 
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ture  of  a  proceeding  by  way  of  habeas  corpus  is  considered. 
This  great  proceeding,  handed  down  to  us  from  Magna  Char- 
ta,  and  which  is  one  of  the  prides  of  the  English-speaking  peo- 
ples, is  nothing  more  nor  less  than  a  civil  suit  in  which  the  re- 
lief sought  is  liberty.  So  dear  to  our  ancestors  and  to  our- 
selves was  and  is  liberty  that  a  special  proceeding  is  provided 
for  by  which  it  may  be  secured.  Such  suits  are  summary 
in  their  nature  and  have  the  right  of  way ;  but  it  must  not  be 
forgotten  that  the  proceeding  is  a  suit  for  liberty,  and  not  a 
shield  for  criminality. 

Says  Chief  Justice  Waite  in  Ex  parte  Tom  Tong,  108  U. 
S.  556,  2  Sup.  Ct.  871,  27  L.  Ed.  826: 

"The  writ  of  ha'beas  corpus  is  the  remedy  which  the  law  gives  for 
the  enforcement  of  the  civil  right  of  personal  liberty.  Resort  to  it 
sometimes  becomes  necessary,  because  of  what  is  done  to  enforce 
laws  for  the  punishment  of  crimes;  but  the  Judicial  proceeding  un- 
der it  is  not  to  inquire  into  the  criminal  act  which  is  complained  of, 
but  into  the  right  to  liberty  notwithstanding  the  act.  Proceedings 
to  enforce  civil  rights  are  civil  proceedings,  and  proceedings  for  the 
punishment  of  crimes  are  criminal  proceedings.  In  the  present  case 
the  petitioner  is  held  under  criminal  process.  The  prosecution 
against  him  is  a  criminal  prosecution,  but  the  writ  of  habeas  corpus 
which  he  has  obtained  is  not  a  proceeding  in  that  prosecution.  On 
the  contrary,  it  is  a  new  suit,  brought  by  him  to  enforce  a  civil  right, 
which  he  claims,  as  against  those  who  are  holding  him  in  custody 
pnder  the  criminal  process." 

There  is  no  presumption  that  a  person  bound  over  by  a 
committing  magistrate  and  in  jail  is  entitled  to  his  liberty. 
True,  there  is  a  prima  facie  presumption  that  every  defend- 
ant is  innocent  of  the  crime  with  which  he  is  charged,  and  the 
presumption  avails  him  on  the  trial;  but  there  is  no  pre- 
sumption that  there  was  not  probable  cause  to  believe  him 
guilty.  On  the  contrary,  the  presumption  would  be  the  other 
way,  if  he  had  been  bound  over  by  a  committing  magistrate. 
Being  a  civil  suit,  the  burden  is  on  the  petitioner,  as  in  every 
other  civil  suit,  to  establish  his  case.  He  must  show  that  he 
is  entitled  to  the  relief  sought.  How  can  he  be  said  to  have 
shown  this,  if  the  evidence  adduced  before  a  committing  mag- 
istrate is  sufficient  in  law  to  satisfy,  and  does  satisfy,  that 
committing  magistrate  that  a  crime  has  been  committed  and 
that  he  is  the  probable  culprit?  The  proceedings  before  the 
committing  magistrate  consist,  not  alone  in  the  complaint,  but 
also  in  the  evidence  which  is  brought  forward;    and  when 
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the  proceedings  show,  as  they  do  in  the  case  at  bar  that 
the  petitioner  was  regularly  bound  over — i.  e.,  bound  over 
on  evidence — ^when  the  magistrate's  record  shows  that  he  was 
bound  over  on  evidence,  when  there  is  not  a  showing,  not  a 
statement,  not  a  suggestion  to  the  contrary  in  all  this  pro- 
ceeding, how  can  this  court  draw  any  other  conclusion  than 
that  there  was  evidence  competent  and  sufficient  to  bind  him 
over. 

Says  the  Oregon  Supreme  Court  in  Merriman  v.  Morgan, 
7  Or.  74: 

"If  the  magistrate  was  satisfied  that  the  crime  was  committed, 
it  was  his  duty  to  commit  the  accused,  notwithstanding  irregularity 
in  the  proceedings  before  him.  For  the  crime  and  Its  degree  might 
t>e  ascertained  from  the  evidence.'* 

Counsel  for  petitioner  has  cited  Ex  parte  Dubuque,  1 
Alaska,  16,  as  an  authority  for  the  contention  that  the  com- 
plaint must  state  a  crime.  In  that  case  the  petitioner  was 
discharged  because  there  was  not  in  the  complaint  an  alle- 
gation of  any  intent  to  steal.  But  the  statement  of  facts  does 
not  show  that  any  evidence  at  all  was  taken.  The  opinion 
states  that: 

"No  minutes  or  notes  of  evidence  given  at  the  preliminary  exam- 
ination «  «  «  accompany  the  papers  in  the  case,  and  the  court, 
in  inquiring  into  this  matter,  is  confined  wholly  to  the  contents  of 
the  information,  of  the  warrant,  of  the  transcript,  and  of  the  com- 
mitment accompanying  the  return  of  the  marshal." 

What  the  court  would  have  done,  had  it  appeared  from 
the  transcript  that  evidence  had  been  taken,  is  a  matter  of 
conjecture.  Besides,  the  case  does  not  seem  to  have  been 
well  considered.  It  occurred  nearly  30  years  ago,  at  a  time 
when  few  law  books  were  available  in  Alaska,  and  extended 
research  could  not  be  made.  Not  an  authority  is  cited,  and  the 
reasoning  is  far  from  convincing. 

Counsel  also  cites  In  re  Corryell,  22  Cal.  178;  but  the 
whole  gist  of  that  decision  is  that  the  complaint  must  not  state 
an  offense  unknown  to  the  law.  The  concurring  opinion  of 
Norton,  J.,  is : 

"I  agree  that  the  process  by  which  the  defendant  is  held  does  not 
show  that  he  has  committed  any  offense  Icnown  to  the  law  at  the 
time  of  the  commission  of  the  offense  as  charged,  and  that  he  should 
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be  discharged  from  custody.    I  may  hereafter  write  an  opinion  more 
fully  expressing  my  views  in  this  case." 

And  speaking  of  that  case  Judge  Wellborn  says,  in  Re 
Hacker  (D.  C.)  73  Fed.  465: 

"In  the  California  case,  for  Instance,  it  will  be  seen,  hy  an  exam* 
inatlon  of  the  opinion,  that  the  indictment  was  defective,  not  merely 
from  omission  to  state  an  essential  constituent  of  the  offense,  but 
because  the  matters  charged  against  the  defendant  were  themselves 
of  such  a  nature  that  it  was  not  possible  for  any  additional  allega- 
tion to  so  help  the  indictment  as  that  a  crime  would  be  charged ; 
and  perhaps  this  suggestion  indicates  one  of  the  rules  separating 
those  cases  of  commitments  under  defective  indictment,  where  the 
defendant  should  be  discharged,  from  those  cases  where  he  should  be 
remanded.  The  rule  thus  indicated  is  this:  Where  the  offense 
sought  to  be  charged  in  the  indictm^it  is  not  and  cannot  be  so  charg- 
ed as  to  constitute  an  offense,  the  accused  may,  under  certain  circum- 
stances, hereinafter  noted,  be  discharged  on  habeas  corpus;  but 
where  the  matters  are  of  such  a  character  that  the  Indictment,  al- 
though defective  for  lack  of  a  statement  of  an  essential  ingredient  of 
the  offense,  may  be  perfected  into  a  sufficient  accusation  of  crime, 
there  the  defendant  should  be  held  to  abide  the  Judgment  or  order 
of  the  court  on  the  indictment.  That  this  rule,  or  something  kindred 
thereto,  was  in  the  mind  of  the  judge  who  delivered  the  opinion  in 
the  California  case,  above  cited,  is  fairly  inferable  from  the  follow- 
ing paragraph  in  his  opinion: 

*'  'The  counsel  for  the  petitioner  contends  that  no  offense  punish- 
able by  law  is  charged  in  the  indictment,  and  that,  consequently,  the 
order  of  commitment  under  which  he  is  held  is  illegal  and  void.  It 
is  objected,  on  the  other  side,  that  the  present  is  not  a  proper  pro- 
ceeding for  the  determination  of  that  question,  that  the  commitment 
emanated  from  a  court  of  competent  jurisdiction,  and  that  its  ac- 
tion in  the  premises  is  not  subject  to  review  on  habeas'  corpus.  Con- 
siderations of  great  importance  are  involved  in  this  objection,  and, 
although  we  are  compelled  to  overrule  it,  as  applied  to  a  case  of  il- 
legal Imprisonment,  we  find  it  extremely  difficult  to  lay  down  a  rule 
under  which  abuses  may  not  be  practiced,  and  the  business  of  the 
courts  improperly  Interfered  with.  The  vice  of  the  objection  is  that 
it  assumes  that  the  court  had  jurisdiction,  whereas,  the  fact  of  ju- 
risdiction is  the  very  fact  which  the  petitioner  disputes,  alleging 
that  the  offense  charged  is  not  one  known  to  the  law.'  [In  re  Cor- 
ryell],  22  Cal.  181." 

The  opinion  of  Judge  Wellborn  goes  on  to  say : 

"Assuming  that  the  indictment  Is  defective  in  the  particular  stated, 
and  this  is  the  most  favorable  view  for  applicant,  does  it  follow 
therefrom  that  a  writ  of  habeas  corpus  should  now  be  awarded  to 
Inquire  into  the  cause  of  his  detention,  in  advance  of  a  hearing  upon 
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demurrer,  or  other  determination  in  the  re^lar  course  of  criminal 
procedure?  This  question,  it  seems  to  me,  cannot  be  otherwise  an- 
swered than  in  the  negative.  I  am  aware  that  there  are  adjudicated 
cases  and  expressions  in  text-books  which  would  seem  to  indicate 
that,  where  an  essential  ingredient  of  an  offense  sought  to  be  diarged 
is  omitted  from  the  indictment,  the  writ  of  habeas  corpus  is  a  proper 
remedy  for  relief  against  the  imprisonment,  even  'before  a  trial  upon 
the  merits  or  hearing  upon  demurrer.    •    •    • 

"The  rule  above  stated  is  expressly  approved  by  the  Supreme 
Court  of  the  state  of  Nevada.  Ex  parte  Kitchen  [19  Nev.  178]  18  Pac. 
886.  The  syllabus  of  the  case  is  as  follows:  'A  prisoner  in  custody 
under  a  defective  indictment  should  not  be  discharged  upon  habeas 
corpus,  if  enough  appears  from  the  whole  record  to  show  that  he 
should  be  detained.' 

"The  opinion  is  brief,  and  as  follows:  *The  applicant  and  several 
other  persons  were  indicted  by  the  grand  jury  of  Eureka  county  for 
the  crime  of  conspiracy.  A  writ  of  habeas  corpus  has  been  applied 
for,  to  the  end  that  applicant  may  be  discharged  from  the  custody  of 
the  sheriff.  '  It  is  urged  that  applicant's  imprisonment  Is  illegal,  be- 
cause the  Sixth  judicial  court  in  and  for  the  county  of  Ejureka  had 
no  jurisdiction  over  the  person  of  the  defendant  or  the  subject-mat- 
ter set  forth  in  the  indictment  against  him,  in  that  the  facts  set  forth 
in  said  indictment  do  not  constitute  a  public  offense,  nor  does  the 
said  indictment  charge  the  said  defendant  with  the  commission  of 
any  crime.  We  express  no  opinion  as  to  whether  or  not  the  Indict- 
ment is  defective  in  fact.  We  only  say  that,  if  it  is  so,  taking  the 
most  favorable  view  for  applicant,  enough  appears  to  prevent  his 
discharge,  should  the  writ  issue.  Church,  Hab.  Corp.  §  246.  Writ 
denied.' 

"To  the  same  effect,  but  with  greater  elaboration,  is  the  statement 
in  Church,  Hab.  Corp.  $  246: 

"  *246.  Defective  Indictmeni,  Where  the  court  renders  such  a 
judgment  on  the  record  as  the  law  demands,  and  on  taking  the  whole 
record  together,  in  investigating  a  proceeding  on  habeas  corpus,  and 
where  a  defective  indictment  is  the  point  In  controversy,  is  satisfied 
that  enough  appears,  although  the  indictment  Is  clearly  defective, 
and  so  much  so  that  a  demurrer  to  it  would  be  sustained,  to  retain 
the  accused  In  custody  until  another  term  of  court,  it  will  not  dis- 
cbarge the  prisoner.  A  defect  in  an  Indictment  for  an  assault  with 
Intent  to  commit  murder,  consisting  in  leaving  out  the  name  of  the 
person  assaulted,  and  without  any  averment  that  the  person's  name 
was  "to  the  grand  jury  unknown,"  is  not  a  sufficient  ground  upon 
which  to  discharge  an  accused  party  on  habeas  corpus  in  vacation; 
and  it  is  doubtful  whether  it  would  be  insufficient  in  term  time.  The 
next  court  where  the  indictment  is  found,  after  the  hearing,  can 
either  discharge  the  party  or  permit  the  defective  indictment  to  be 
nol.  pros'd,  and  order  another  one  to  be  preferred,  or  the  first  indict- 
ment may  be  amended  by  consent  of  the  accused.' 

"The  same  rule,  substantially,  though  in  different  language,  has 
been  enunciated  by  the  Supreme  Court  of  Mississippi,  in  Emanuel  v. 
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State,  36  Misc.  627.  The  second  paragraph  of  the  syllabus  Is  as  fol- 
lows: 

"  *A  prisoner  will  not  be  entitled  to  a  discharge  if  it  appear,  upon 
the  return  of  the  writ  of  habeas  conms,  that  an  indictment  has  been 
preferred  against  him  which  has  been  adjudged  sufficient  by  the 
court  in  which  It  is  pending ;  nor,  where  there  has  been  no  Judgment 
affirming  the  validity  of  the  indictment,  will  be  discharged  on  ac* 
count  of  its  insufficiency,  unless  the  evidence  on  which  it  was  found 
be  adduced,  and  it  appear  therefrom  that  he  should  not  be  held  in 
custody  in  the  matter.' 

**In  the  case  reported  in  22  Cal.  178,  above  referred  to,  while  the 
evidence  against  the  defendant  was  not  adduced,  still  the  statement 
in  the  indictment  showed,  beyond  question,  that,  if  adduced,  the  facts 
could  not,  in  any  possible  aspect  of  the  case,  constitute  a  crime.  The 
syllabus  of  a  case  decided  by  the  Supreme  Ck)urt  of  Florida  states 
the  rule  thus: 

"'Habeas  corpus  does  not  lie  to  correct  any  irregularity  of  pro- 
cedure where  there  is  Jurisdiction.  This  writ  is  not  the  proper 
remedy  for  relief  against  defective  indictments  for  acts  which  are 
offenses  under  criminal  laws,  although  it  may  be  a  remedy  where  an 
indictment  charges  as  a  criminal  offense  an  act  which  was  not  made 
so  by  the  laws  obtaining  at  the  time  the  act  was  done.  It  cannot  be 
used  as  a  substitute  for  a  demurrer,  a  motion  to  quash,  a  writ  of 
error,  or  an  appeal,  or  certiorari.*  Ex  parte  Prince  [27  Fla.  196]  0 
South.  659  [26  Am.  St.  Rep.  67]. 

"The  rule  deducible  from  the  foregoing  authorities,  in  connection 
with  the  case  hereinafter  cited,  seems  to  me  to  be  this:  Where  a 
prisoner  is  held  to  answer  an  indictment,  he  will  not  be  discharged 
on  habeas  corpus,  for  insufficiency  of  the  indictment,  unless  it  affirm- 
atively appears  that  the  facts  of  the  case  cannot,  under  any  possible 
statement  of  them,  constitute  a  crime,  and,  further,  that  there  are 
special  circumstances  requiring  earlier  Judicial  action  than  can  be 
had,  by  demurrer  or  otherwise,  through  the  ordinary  course  of  proce- 
dure in  defending  against  the  indictment." 

The  court  does  not  doubt  that  this  is  the  law.  If  it  were 
not  so,  every  committing  magistrate  would  have  to  be  highly 
trained  in  the  technicalities  of  criminal  law.  It  would  not 
suffice  that  the  evidence  shows  that  a  crime  has  been  com- 
mitted and  that  there  is  probable  cause  to  believe  the  peti- 
tioner guilty.  The  complaint,  which  in  reality  merely  per- 
forms the  function  of  setting  on  foot  an  inquiry,  would  have 
to  be  sufficient  to  charge  a  crime  with  the  particularity  of 
an  indictment.  Such  a  holding  would  result  in  emptying  the 
jails  of  nearly  all  persons  committed  for  trial. 

The  court  cannot  doubt  that  a  complaint,  from  which  it  can 
be  gathered  what  the  offense  charged  is,  is  sufficient,  unless 
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the  charge  is  of  an  offense  unknown  to  the  law,  and  unless  the 
acts  charged  cannot  under  any  circumstances  be  an  offense 
under  the  existing  law. 

Now,  in  this  case,  it  does  not  appear  what  statement  wai> 
made  by  word  of  mouth  to  the  commissioner.  It  does  appear, 
however,  that  the  reduction  to  writing  of  that  statement  re- 
sulted in  the  swearing  to,  and  filing  with  the  committing 
magistrate,  of  a  complaint  purporting  on  its  face  to  be  a  com- 
plaint for  the  violation  of  section  187,  chapter  13,  of  the  Alaska 
Criminal  Code,  further  accusing  Antonio  Hernandez  of  "con- 
cealing a  man  who  is  wanted  for  the  commission  of  crime 
and  for  whose  body  a  warrant  of  arrest  has  been  issued.*' 
It  is  true  the  general  language  does  not  say  that  the  crime  for 
which  the  man  Caska  was  wanted  is  a  felony,  but  it  says  by 
inference  that  it  was  such  a  crime  as  is  mentioned  in  sec- 
tion 187,  and  it  does  not  say  in  specific  language  that  Caska 
has  committed  a  felony,  but  it  says  that  he  is  wanted  for  the 
commission  of  a  crime.  Reading  this  in  connection  with 
section  187,  enough  surely  appears  to  start  into  action — 
not  a  trial,  it  is  true ;  not  a  punishment — ^but  an  inquiry. 

The  committing  magistrate,  then,  had  jurisdiction  to  start 
the  inquiry.  When,  then,  did  he  exceed  his  jurisdiction? 
Having  jurisdiction,  mere  errors  and  irregularities  would  not 
void  his  jurisdiction.  Such  certainly  cannot  be  inquired  into 
on  habeas  corpus. 

If  he  proceeded  without  having  jurisdiction  of  the  per- 
son, he  would  have  exceeded  his  jurisdiction;  but  the  rec- 
ord shows  that  he  got  jurisdiction  of  the  person  by  having  him 
arrested  on  warrant  and  brought  before  him. 

If  he  bound  the  petitioner  over  without  evidence,  it  would 
be  an  excess  of  jurisdiction;  but  he  is  not  charged  with  hav- 
ing done  that,  and  besides  the  record  affirmatively  shows  that 
evidence  was  produced.  Where,  then,  did  he  exceed  his  ju- 
risdiction? Counsel  contends  that  the  judgment  does  not 
state  a  crime ;  but  this  is  not  judgment  in  the  legal  sense  of 
tho  term.  None  is  required.  The  magistrate  is  required  to 
make  a  written  order  as  follows : 

"It  appearing  to  me  from  the  testimony  produced  before  me  on 
the  examination  that  the  crime  of  (designating  it  generally)  has  been 
committed  and  that  there  is  sufflcient  cause  to  believe  A.  B,  guilty 
thereof,  I  order  him  to  be  held  to  answer  the  same." 

5A.R.— 28 
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The  statute  says  "designating  it  generally."  Section  2430. 
If  in  this  order  the  crime  be  too  generally  designated,  or  des- 
ignated by  inapt  words  that  would  be  an  irregularity  only. 
It  would  not  be  jurisdictional.  It  would  not  go  to  the  pow- 
er of  the  examining  officer  to  make  the  order.  Then  the 
examining  magistrate  is  to  make  out  a  commitment,  which  is 
simply  .another  order,  directing  the  marshal  to  detain,  not 
necessarily  imprison,  the  person  until  he  is  legally  discharged. 
Section  2432.  And  that  the  marshal  is  then  to  detain  the  de- 
fendant by  such  means  as  may  be  necessary  and  proper  (not 
necessarily  put  him  in  jail). 

To  commit  a  man  for  trial  is  not  to  punish  him — not  even 
to  find  him  guilty.  The  person  is  committed  to  jail,  in  de- 
fault of  bail,  simply  because  that  is  the  only  way  to  secure  his 
attendance  at  the  trial.  If  every  man  had  a  sufficiently  high 
sense  of  obligation  to  obey  the  laws  because  they  were  laws, 
there  would  be  no  necessity  of  committing  a  man  to  custody 
to  await  a  determination  as  to  whether  or  not  he  had  in  fact 
violated  those  laws. 

It  seems  to  me  that  much  of  the  doubt  as  to  whether  ha- 
beas corpus  will  or  will  not  lie  in  any  given  case  of  com- 
mitment by  a  magistrate  would  vanish  if  an  accurate  under- 
standing is  had  of  the  legal  meaning  and  import  of  three  legal 
expressions,  to  wit:  Jurisdiction;  preliminary  examination; 
habeas  corpus. 

Remembering  that  jurisdiction  means  the  power,  the  right, 
the  function  of  saying — that  is,  of  determining  one  way  or  the 
other,  either  rightly  or  wrongly,  including  "determining  right- 
ly,'* but  not  excluding  "determining  wrongly";  remembering 
that  a  preliminary  examination  is  not  a  trial,  not  a  proceeding 
to  determine  guilt  or  innocence,  but  a  mere  inquiry  to  deter- 
mine whether  or  not  the  magistrate  to  whom  the  power  is 
given  by  law  is  satisfied  there  is  probable  cause  to  believe; 
remembering  that  habeas  corpus  is  simply  a  civil  suit  for  the 
recovery  of  liberty,  that  when  liberty  is  the  relief  sought  it 
cannot  be  recovered,  except  by  showing  an  unlawful  depri- 
vation of  it,  just  as  nothing  else  can  be  recovered  in  a  law- 
suit, except  by  showing  that  the  plaintiflF  is  entitled  to  the  re- 
lief sought,  and  that  in  habeas  corpus,  as  in  all  other  suits, 
the  burden  in  the  whole  case  is  with  the  plaintiff — I  say,  re- 
membering all  these  things,  it  ought  not  to  be  difficult  to  de- 
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termine  whether  or  not  in  any  given  case  there  has  been  any 
unlawful  detention. 

And  so  in  this  case,  it  not  having  been  shown  that  the  com- 
mitting magistrate  was  without  jurisdiction  in  the  first  place, 
nor  that,  having  jurisdiction,  he  exceeded  that  jurisdiction,  this 
court  cannot  declare  that  the  detention  is  illegal;  in  other 
words,  the  court  cannot  say  that  the  petitioner  has  sustained 
the  burden  of  proof  which  the  law  casts  upon  the  plaintiff 
in  an  action. 

Counsel  for  petitioner  asks  that,  in  case  the  court  does  not 
sustain  the  writ  and  discharge  the  petitioner,  it  look  into  the 
evidence  and  determine  whether  or  not  there  is  sufficient  cause 
to  hold  the  petitioner  for  trial.  Section  1419,  Compiled  Laws 
Alaska  1913,  provides  as  follows : 

"The  plaintiff  In  the  proceeding,  on  the  return  of  the  writ,  may,  by 
replication,  verified  as  in  an  action,  controvert  any  of  the  material 
facts  set  forth  in  the  return,  or  he  may  allege  therein  any  fact  to 
show,  either  that  his  imprisonment  or  restraint  is  unlawful,  or  that 
he  is  entitled  to  his  discharge;  and  thereupon  the  court  or  Judge 
shall  proceed  in  a  summary  way  to  hear  such  evidence  as  may  be 
produced  in  support  of  the  imprisonment  or  restraint,  or  against 
the  same,  and  to  dispose  of  the  party  as  the  law  and  justice  of  the 
case  may  require." 

This  statute  received  a  somewhat  cursory  examination  in 
Merriman  v.  Morgan,  7  Or.  75,  and  it  was  there  held  that  the 
upper  court  would  not  go  beyond  an  inquiry  as  to  jurisdiction 
on  the  papers;,  but  it  is  intimated  in  later  Oregon  decisions 
that  the  court  may  go  further.  This  matter  underwent  quite  an 
exhaustive  examination  in  the  case  of  State  ex  rel.  Dumer 
v.  Huegin,  supra  [110  Wis.  189,  85  N.  W.  1046,  62  L.  R.  A. 
700],  a  Wisconsin  case  decided  in  1901,  where  the  court  says: 

"While  it  is  true  that  such  writ  never  takes  the  place  of  a  writ 
of  error,  and  is  confined  to  jurisdictional  defects,  when  it  is  re- 
sorted to  merely  for  the  purpose  of  liberating  a  person  detained  in 
custody  to  await  his  trial  on  a  charge  of  being  guilty  of  a  criminal 
offense,  the  questions  of  whether  there  was  any  evidence  for  the 
magistrate  to  act  upon  and  whether  the  complaint  charges  any 
offense  known  to  the  law  are  Jurisdictional  matters.  The  reviewing 
court,  In  the  exercise  of  its  function,  must  necessarily  pass  upon  and 
reverse  or  affirm  the  decision  of  the  committing  magistrate,  if  such 
matters  are  properly  presented  for  its  consideration,  according  to  its 
determination  thereof,  and  in  doing  so  it  does  not  go  beyond  Juris- 
dictional defects.    It  can  examine  the  evidence  only  sufficiently  to 
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discover  whether  there  was  any  substantial  ground  for  the  exercise 
of  judgment  by  the  committing  magistrate.  It  cannot  go  beyond  that 
and  weigh  the  evidence.  It  can  say  whether  the  complaint  will 
admit  of  a  construction  charging  a  criminal  offense,  or  whether  the 
evidence  rendered  the  charge  against  the  prisoner  within  reasonable 
probabilities.  That  is  all.  When  it  has  discovered  that  there  was 
competent  evidence  for  the  judicial  mind  of  the  examining  magis- 
trate to  act  upon  in  determining  the  existence  of  the  essential  facta, 
it  has  reached  the  limit  of  its  jurisdiction  on  that  point.  If  the 
examining  magistrate  acts  without  evidence,  he  exceeds  his  juris^ 
diction;  but  any  act,  upon  evidence  worthy  of  consideration  in  any 
aspect,  is  as  well  within  his  jurisdiction  when  he  decides  wrong  as 
when  he  decides  right." 

And  on  page  239  of  110  Wis.,  on  page  1058  of  85  N.  W.,  on 
page  737  of  62  L.  R.  A. : 

"Being  statutory  and  special,  evidence  tending  to  establish  the 
facts  justifying  a  commitment,  or  holding  to  bail  for  trial,  is  ju- 
risdictional, the  same  as  any  other  statutory  essential.  The  statute 
awarding  the  privilege  provides  that  the  examining  magistrate  shall 
act,  in  determhiing  the  facts,  upon  evidence ;  and  that  contemplates 
that  there  must  be  evidence,  and  competent  evidence,  tending  to  es- 
tablish the  facts.  It  is  jurisdictional  in  the  same  sense  that  the 
production  of  some  competent  evidence  before  a  quasi  judicial  body, 
authorized  by  statute  to  act  only  upon  evidence,  is  jurisdictlonaL 
The  rule  in  such  cases  is  that  a  clear  violation  of  law  in  doing  those 
things  that  are  within  the  scope  of  the  power  of  the  officer  or  body 
to  do  is  jurisdictional  error.  State  ex  rel.  Moreland  v.  Whitford,  54 
Wis,  150,  11  N.  W.  424 ;  State  ex  reL  Wood  County  v.  Dodge  County, 
56  Wis.  79,  13  N.  W.  680;  State  ex  rel.  Heller  v.  Lawler,  108  Wis. 
460,  79  N.  W.  777.  For  further  authorities  to  support  the  views  here 
expressed,  see  Church,  Habeas  Corpus,  §§  237-247;  People  v.  Mar- 
tin, 1  Park.  Cr.  R.  [N.  Y.]  187;  Re  Snell,  31  Minn.  110,  16  N.  W. 
692:  In  re  Hardigan,  57  Vt.  100;  Re  Simon,  13  N.  Y.  Supp.  399; i 
State  V.  Hayden,  35  Minn*  283,  28  N.  W.  659;  People  ex  rel.  Van 
Riper  V.  New  York  Catholic  Protectory,  106  N.  Y.  604,  13  N.  E.  435: 
Ex  parte  Becker,  86  Cal.  402,  25  Pac.  9;  Ex  parte  Wllloughby,  14 
Nev.  451 ;  Jones  v.  Darnall,  103  Ind.  569,  2  N.  E.  229  [53  Am.  Rep. 
545].*' 

And  on  page  240  of  110  Wis.,  on  page  1059  of  85  N.  W., 
on  page  737  of  62  L.  R.  A. : 

"Independently  of  the  common-law  rule  it  has  been  repeatedly 
held,  in  states  having  statutes  similar  to  ours,  that  they  contemplate 
the  examination  of  the  proceedings  before  the  committing  magistrate, 
where  properly  brought  to  the  attention  of  the  court  on  habeas  corpus 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a 
memorandum  decision  without  opinion  in  59  Hun,  624. 
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proceedings,  so  far  as  necessary  to  determine  whether  the  magistrate 
acted  upon  competent  evidence  tending  to  establish  the  facts,  and 
also  the  introduction  of  new  evidence  on  issue  joined  as  provided. 
People  ex  rel.  Van  Riper  v.  New  York  Catholic  Protectory,  106  N. 
Y.  604,  13  N.  E.  436;  People  v.  Richardson,  18  How.  Prac.  [N.  Y.] 
92;  Re  Henry,  13  Misc.  Rep.  734,  35  N.  Y.  Supp.  210;  People  v. 
Tompkins,  1  Park.  Cr.  R.  [N,  Y.]  224." 

If  there  was  no  evidence  sufficient  to  hold  this  man,  he 
ought  to  be  discharged.  This  court  will  take  notice  that  under 
its  rules  and  practice  there  will  be  no  grand  jury  to  indict  him 
until  some  time  next  spring,  and  to  hold  him  in  custody  for 
that  long,  if  in  reality  there  was  no  cause  to  bind  him  over, 
would  be  to  do  a  great  injustice.  It  seems,  therefore,  that  the 
court  ought  to  examine  into  the  matter  as  to  whether  or  not 
there  was  evidence. 

The  difficulty  in  this  case  is  that  it  is  nowhere  alleged  that 
there  was  no  evidence.  The  magistrate's  transcript  says  that 
the  magistrate  heard  evidence.  The  magistrate  is  not  required 
to  preserve  or  transmit  the  evidence,  although  he  must  note 
the  name,  residence,  and  occupation  of  each  witness.  Section 
2424.  The  court  would  like  to  hear  from  the  district  attorney 
on  that  proposition;  but  I  may  say  now  that  it  seems  that 
petitioner  ought  to  be  allowed  to  amend  his  petition  by  add- 
ing thereto  a  statement  that  there  was  no  evidence,  if  that  be 
a  fact — that  statement  to  be  considered  denied.  On  the  issue 
thus  formed,  a  prima  facie  showing  that  there  was  no  evidence 
could  be  made  by  petitioner.  The  government  would  then 
rebut  that  by  showing,  if  it  can,  what,  if  any,  evidence  was  in- 
troduced at  the  preliminary  hearing.  This  court  can  then  de- 
cide whether  petitioner  ought  to  be  discharged  or  held. 

The  course  indicated  is  not  to  be  considered  as  a  precedent. 
It  is  to  be  adopted,  if  adopted  at  all,  in  this  case  mainly  on 
account  of  the  great  length  of  time  which  must  elapse  before 
the  convening  of  the  next  grand  jury  at  Ketchikan. 
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WASniXGTON  IRON  WORKS  v.  THE  ORIENT. 

SAME  V.  THE  BERLIN. 

(First  Division.    Ketchikan.    December  19,  1915.) 

Noe.  209-KA,  21(>-KA. 

1.  Maritime  Liens  ^=»27 — Admiraltt. 

Libelant  sold  certain  winches  and  other  maritime  stores  to 
a  general  dealer  and  ship  repairer  on  open  account,  who  sold  the 
same  in  due  course  of  his  business  and  put  them  on  the  ves- 
sels libeled,  where  they  were  paid  for  by  the  owners.  The  libel- 
ant filed  a  lien  on  the  vessels  for  the  value  of  the  winches.  Held, 
the  libelaht  having  sold  the  winches  to  their  customer,  a  general 
dealer,  on  open  account,  and  the  latter  having  furnished  the  same 
to  the  owners  of  the  vessels  libeled,  and  having  been  paid  there- 
for, there  was  never  any  lien  reserved  to  the  libelant  therefor. 
Libels  dismissed. 

2.  Maritime  Liens  ^=»65— Statutory  Rule. 

Act  Cong.  June  23,  1910,  c.  373,  36  Stat.  604  (U.  S.  Comp.  St 
1916,  §§  7783-7787),  does  away  w^ith  the  presumption  heretofore 
obtaining  that  "repairs,  supplies,  or  other  necessaries"  furnished 
to  a  vessel  in  its  home  port  were  not  furnished  on  the  credit  or 
the  vessel,  and  in  substance  establishes  the  presumption  that 
they  were  furnished  on  the  credit  of  the  vessel ;  but  that  statu- 
tory presumption  does  not  bar  the  owner  of  the  libeled  vessel 
from  proving  aflirmatively  that  the  articles  were  sold  to  some 
third  person  and  were  not  furnished  either  on  his  credit  or  the 
credit  of  the  vesseL 

These  cases,  involving  substantially  the  same  pleadings  and 
evidence,  were  consolidated  for  purposes  of  trial.  The  actions 
are  suits  in  admiralty  to  establish  and  foreclose  an  alleged 
maritime  lien.  They  are  for  the  price  of  two  winches,  which 
were  by  libelants  sold  and  delivered  to  Carlson  Bros.,  a  firm 
of  ship  builders  and  repairers,  and  were  by  them  placed  upon 
and  used  and  are  a  part  of  the  vessels  aforesaid.  The  Linden- 
berger  Packing  Company  claims  to  be  the  owner  of  the  ves- 
sels. Libelants  seek  to  make  the  vessels  liable  for  the  price 
of  the  winches. 

Chas.  H.  Cosgrove,  of  Ketchikan,  for  libelant 
Chas.  E.  Ingersoll,  of  Valdez,  for  respondents. 

JENNINGS,  District  Judge.  The  act  of  June  23.  1910 
(Fed.  Stats.  Ann.  Supp.  1912,  p.  352),  referred  to  in  the  com- 

9s»See  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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plaint,  made  a  drastic  change  in  the  law  of  maritime  liens. 
The  act  does  away  with  the  presumption  heretofore  obtaining 
that  "repairs,  supplies,  or  other  necessaries"  furnished  to  a 
vessel  in  its  home  port  were  not  furnished  on  the  credit  of  the 
vessel.  The  act  declares  in  substance  and  effect  that  the  pre- 
sumption shall  be  the  other  way,  and  that  it  shall  not  be  neces- 
sary to  allege  or  prove  that  such  "repairs,  supplies,  or  other 
necessaries"  were  furnished  on  the  credit  of  the  vessel;  but 
that  is  far  from  saying  that  the  owner  of  the  libeled  vessel 
may  not  prove  affirmatively  that  the  articles  were  sold  to  some 
third  person,  and  were  not  furnished  either  on  his  credit  or 
the  credit  of  the  vessel.  In  Ely  v.  Murray,  200  Fed.  371,  118 
C.  C.  A.  520,  the  Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit, in  speaking  of  this  statute,  say : 

"Beyond  that,  all  the  statute  requires  Is  that  whatever  was  fur- 
nished should  have  been  furnished  on  the  order  'of  the  owner" ;  and 
it  also  provides  that,  in  order  that  a  lien  therefor  may  be  enforced 
in  rem,  *it  shall  not  be  necessary  to  allege  or  prove  that  credit  was 
given  to  the  vessel.'  Of  course,  this  does  not  bar  proof  that  what- 
ever was  furnished  was  furnished  on  the  mere  credit  of  the  owner, 
and  in  no  sense  on  the  credit  of  the  vessel;  but  it  meets  the  pre- 
sumption that  there  is  no  lien  for  materials  furnished  on  the  order 
of  the  owner,  as  there  is  a  presumption  in  favor  of  a  lien  when  the 
articles  are  ordered  by  the  master  under  appropriate  circumstances." 

This  was  cited  with  approval  in  The  Lucille  (D.  C.)  208  Fed. 
426,  and  in  The  Dredge  (D.  C.)  217  Fed.  632. 

Now,  the  evidence  in  this  case  shows  that  Carlson  Bros., 
partners,  were  engaged,  among  other  things  in  the  building, 
equipping,  and  repairing  of  gasoline  boats,  and  as  such  had  for 
a  long  time  been  doing  business  with  libelants  on  an  open  ac- 
count, in  which  open  account  was  charged  the  items  sued  for 
and  many  other  items  having  no  connection  with  either  of  the 
boats  libeled  here.  Carlson  Bros,  were  considered  "a  high- 
class  institution  and  their  credit  was  absolutely  good,  they 
were  known  to  be  very  honest  men,"  and  there  was  "no  rea- 
son why  we  should  not  trust  them"  (page  20).  In  April,  1913, 
libelants  sold  to  Carlson  Bros.,  and  charged  to  them  on  their 
general  account,  the  winches  in  question  here.  At  intervals 
in  1913  and  1914  demands  for  payments  on  their  general  ac- 
count were  made  of  the  Carlson  Bros.,  but  never  any  demand 
on  the  vessels  or  their  owners  for  the  materials  sued  for. 
"Our  account  was  with  Carlson ;  we  rendered  them  the  bills" 
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— says  libelant's  credit  man  (page  23);    and  on  page  24  the 
same  witness  says : 

"We  never  at  any  time  built  any  winches  or  did  any  business  of 
any  kind  in  regard  to  the  Berlin  or  the  Orient  upon  the  credit  of  any 
of  the  Lindenbergers  [owners].  Our  dealings  were  with  Carlson; 
that  is  the  man  we  looked  to  for  the  money." 

It  is  true  that  on  redirect  examination  this  witness  attempt- 
ed to  qualify  the  force  of  this  testimony  by  saying,  "I  knew  we 
had  a  claim  on  the  boat,"  and  "We  never  waive  a  Hen  right"  ; 
but  the  action  and  the  nonaction  of  libelants  speak  louder  than 
the  words  of  their  witness,  and  show  to  the  mind  of  the  court 
that  these  materials  were  sold  on  the  sole  credit  of  Carlson 
Bros,  in  the  ordinary  course  of  business,  as  a  manufacturer 
would  sell  to  a  jobber.  That  being  so,  I  do  not  think  the 
vessels  were  liable  and  that  there  never  was  any  lien  to  waive. 

It  is  unthinkable  that  a  general  manufacturer  of  machinery, 
selling  articles  of  machinery  in  the  regular  course  of  trade  to 
an  old  customer,  charging  them  to  the  customer  on  his  open 
account,  presenting  to  him  bills  from  time  to  time  for  that 
open  account,  and  being  paid  thereon  from  time  to  time,  never 
claiming  or  demanding  payment  from  any  other  person  or 
"thing,"  never  intimating  to  "any  other  person  or  thing"  that 
he  or  it  had  incurred  any  liability,  should,  after  the  lapse  of 
nearly  l^/^  years,  be  allowed  to  segregate  some  particular  item 
out  of  that  general  account,  and  hold  the  "other  person  or* 
thing,"  simply  because  he  or  it  had  bought  that  particular  ar- 
ticle from  the  trusted  customer  and  has  used  in  on  a  boat; 
and  this,  too,  notwithstanding  the  fact  that  "the  other  person 
or  thing"  has  paid  the  customer  for  the  article. 

Maritime  liens  are  stricti  juris,  and  "although  maritime  Hens 
tend  to  build  up  commerce  as  furnishing  a  basis  of  credit,  they 
are  secret  liens  on  movable  property,  following  it  into  the  hands 
of  innocent  holders.  Hence  the  law  inclines  against  them, 
and  any  one  asserting  such  a  lien  must  satisfy  the  court  of  his 
right  to  it."    26  Cyc.  751. 

It  clearly  appears  from  the  evidence  in  this  case  that  the 
winches  were  sold  to  Carlson  Bros,  and  on  their  credit,  and, 
being  so  furnished,  libelants  waived  their  lien,  if  they  ever  had 
any. 

Section  4  of  the  act  of  June  23,  1910,  provides : 

"That  nothing  in  this  act  shall  be  construed  to  prevent  a  fur- 
nisher of  repairs,  supplies,  or  other  necessaries  from  waiving  his. 
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right  to  a  lien  at  any  time,  by  agreement  or  otherwise,  and  this  act 
shall  not  be  construed  to  affect  the  rules  of  law  now  existing,  either 
in  regard  to  the  right  to  proceed  against  a  vessel  for  advances,  or 
in  regard  to  laches  in  the  enforcement  of  liens  on  vessels." 

Now,  "an  agreement  or  understanding  as  to  whom  credit 
was  given  may  be  inferred  from  acts  and  circumstances,  as 
well  as  from  express  language,  as  is  ordinarily  true  with  refer- 
ence to  all  alleged  contracts  where  it  must  be  shown  that  the 
minds  of  the  parties  met.  Cuddy  v.  Clement,  115  Fed.  301, 
303,  53  C.  C,  A.  94.  The  existence  of  an  agreement  may  be 
shown  by  either  direct  or  circumstantial  evidence ;  and  an  ex- 
press agreement  is  none  the  less  express  because  circumstan- 
tial evidence  is  resorted  to  for  its  establishment."  The  Lucille 
(D.  C.)  208  Fed.  426. 

Besides,  I  doubt  if  Carlson  Bros,  could  be  considered  as 
being  "any  person  to  whom  the  management  of  the  vessel  at 
the  port  of  supply  is  intrusted"  within  the  purview  of  the  stat- 
ute. The  language  quoted  is  general  in  its  nature — following 
the  specific  enumerations  "managing  owner,"  "ship's  hus- 
band," "master,"  all  of  which  are  the  names  of  persons  having 
an  interest  in  the  vessel  or  its  business,  or  being  in  relations 
of  trust  and  responsibility  to  the  vessel  or  its  owners,  and 
having  authority  to  direct  the  vessel's  movements,  or  having 
some  supervision  over  its  welfare — not  simply  hired  men  or 
contractors  for  some  specific  job  of  repair  or  outfitting.  The 
expression  "ejusdem  generis"  would  apply,  and  the  general 
would  be  limited  by  the  particular.  If  this  be  correct,  then  the 
burden  of  establishing  that  the  credit  was  extended  to  the  ves- 
sel (in  the  home  port)  would  be  where  it  was  before  the  act  of 
1910 — i.  e.,  in  this  case,  upon  libelants,  because  the  vessel  was 
in  her  home  port. 

Findings  and  decree  dismissing  the  libel  in  each  case. 
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SCHOENWALD  et  al.  v.  McDONALD  et  aL 

(First  Division.     Juneau.     January  3,  1916.) 

No.  12Gi-A. 

1.  ASSIONMBNTS  FOR  BENEFIT  OF  GBEDFTOBS  ^=»199— FOKEION  ASSIGN- 

MENTS— OONFLICTIKG     JUBISDICTION — COMITT. 

A  voluntary  assignment  for  the  benefit  of  creditors  should  be 
given  force  in  another  state  or  territory,  as  to  property  therein 
situate,  except  so  far  as  It  comes  In  conflict  with  the  rights  of 
local  creditors  or  with  the  public  policy  of  the  state  or  territory 
in  which  it  is  sought  to  be  enforced.  Ck>mity  does  not  require 
any  government  to  give  effect  to  such  assignment  (for  the  benefit 
of  creditors)  when  it  shall  impair  the  remedy  or  lessen  the  se- 
curities of  its  own  citizens. 

2.  COBPOBATIONS  ^=:»550(2) — ASSIGNMENT  FOB  THE  BENEFIT  OF  CbBDI- 

TOBs — Common-Law  Assignment. 

To  constitute  a  voluntary  common-law  assignment  for  the 
benefit  of  creditors,  by  a  corporation,  it  must  be  shown  that  it 
was  the  act  of  the  company.  Where  no  resolution  of  the  board 
of  directors  authorizing  the  assignment  was  passed,  nothing  done 
to  show  that  it  has  ever  been  even  discussed  at  any  meeting,  or 
that  any  meeting  of  the  board  was  ever  held  for  that  purpose, 
nor  that  Its  making  has  ever  since  been  ratified,  it  does  not 
constitute  a  voluntary  common-law  assignment 

3.  Assignments  fob  Benefit  of  CTbeditobs  ^=»336 — ^Attachments — 

Pbiobities — Receivers. 

The  property  of  a  Minnesota  corporation  engaged  In  business 
in  Alaska  was  placed  in  the  hands  of  a  receiver  in  the  state  of 
Washington  at  the  suit  of  a  creditor.  The  court  afterwards 
made  an  order  directing  the  company  to  execute  a  general  as- 
signment, which  it  did,  for  the  benefit  of  all  its  creditors.  The 
defendant  McDonald,  without  notice  of  these  proceedings  at- 
tached some  of  the  property  of  the  company  in  Alaska  for  a  debt 
due  him  and  contracted  there.  On  the  question  of  the  superiority 
between  the  Washington  receiver  and  the  local  attaching  creditor, 
held  that,  since  both  the  receivership  and  assignment  were  In 
invltum  and  compulsory,  neither  has  any  extraterritorial  effect 
as  against  attaching  resident  creditors  in  Alaska.  Judgment 
for  defendant. 

4.  Assignments  fob  Benefit  of  Cbeditobs  ^=»199 — ^FObbign— Pas- 

ties. 

The  true  principle  is  that  the  assignee  in  an  assignment  in 
invltum  Is  on  no  other  or  better  footing  than  the  assignor  him- 
self In  regard  to  the  property  or  assets  in  other  jurisdictions. 
He  takes  subject  to  every  equity  and  subject  to  the  remedies  pro- 

^s»Se«  same  topic  it  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Tided  by  the  laws  of  the  foreign  jurisdiction,  and  when  per- 
mitted to  sue  therein  it  is  not  as  an  assignee  having  an  interest, 
but  as  a  representative  of  the  assignor. 

5.  Estoppel  ^s»56 — Knowledge  of  Attachment. 

An  Alaska  creditor  is  not  barred  from  attaching  his  debtor's 
property  merely  because  he  and  his  attorney  have  been  informed 
that  his  debtor's  proi)erty  has  been  or  will  be  placed  in  a  re- 
ceiver's hands  in  the  state  of  Washington,  and  the  company  has 
been  ordered  to  make  an  assignment  for  the  benefit  of  creditors 
in  the  foreign  Jurisdiction. 

The  complaint  alleges  in  substance  as  follows :  Appointment 
September  16,  1914,  by  a  Washington  court,  of  S.  T.  Hills 
and  E.  Schoenwald  as  receivers  of  the  Pacific  Coast  &  Nor- 
way Packing  Company,  a  Minnesota  corporation;  general 
assignment  October  26,  1914,  by  said  company  to  said  Schoen- 
wald and  Hills,  as  receivers  and  assignees,  of  all  the  company's 
property  in  the  territory  of  Alaska  (including  the  gasoline  boat 
Bernice),  "voluntarily  and  of  its  own  free  will  and  accord," 
which  said  boat  was  and  always  (so  far  as  material  to  this 
case)  had  been  in  the  First  Division  of  Alaska,  qualification  of 
said  Schoenwald  and  Hills,  and  immediate  taking  possession 
of  said  boat  by  them ;  attachment  by  writ  from  Alaska  court 
January,  1915,  of  said  boat  by  McDonald,  who  knew  of  and 
assented  to  said  assignment. 

The  answer  is  substantially  as  follows :  Denies  all  the  mate- 
rial allegations  of  the  complaint  except  the  attachment,  denies 
a  capacity  of  plaintiffs  to  sue,  denies  jurisdiction  of  this  court, 
and  sets  up  the  attachment,  and  alleges  that  McDonald  is  and 
was  a  resident  creditor. 

The  case  was  tried  to  the  court  without  a  jury,  and  at  the 
conclusion  of  plaintiffs'  case  defendant  rested,  and  both  sides 
demanded  judgment. 

The  evidence  shows  that  the  complaint,  on  which  the  re- 
ceiver was  appointed  by  the  Washington  court,  was  one 
brought  by  Roy  W.  Nevin  against  the  Pacific  Coast  &  Nor- 
way Packing  Company,  alleging  that  plaintiff  in  said  cause  was 
a  creditor  of  the  defendant  corporation,  and  that  the  said 
•corporation — 

'*i8  financially  embarrassed  and  cannot  meet  its  obligations  as  they 
mature.  Suits  have  been  begun  against  It,  and.  If  its  property  is 
seized,  at  forced  sale  sufficient  cannot  be  realized  to  meet  its  obliga- 

^=:9See  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digeeta  &  Indexes 
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tloDs.    Although  defendant's  assets  now  exceed  its  liabilities,  said 
defendant  is  in  immediate  danger  of  insolvency." 

The  prayer  is  for  the  appointment  of  a  receiver  of  the  prop- 
erty, assets,  and  business  of  the  defendant,  to  control  and  man- 
age the  same,  and  to  continue  the  business  of  said  corporation 
for  the  benefit  of  all  its  creditors,  and  for  judgment  against 
said  defendant  in  the  amount  of  $1,284,  with  plaintiff's  costs 
and  disbursements  herein.    (Plaintiffs'  Exhibit  A.) 

The  evidence  further  shows  that  to  this  complaint  an  an- 
swer was  filed  by  the  defendant  corporation,  denying  the  own- 
ership by  plaintiff  therein  of  any  claim  against  it,  and  praying 
"that  the  complaint  herein  be  dismissed,  and  for  .its  costs  and 
disbursements  herein."    (Plaintiff's  Exhibit  B.) 

In  said  cause  the  Washington  court  made  the  following 
order : 

''Upon  the  verified  complaint  herein,  and  after  argument  of  counsel 
for  the  plaintiff  and  the  defendant,  Pacific  Ckmst  &  Norway  Packing 
Company,  it  appearing  to  the  court  that  said  defendant  is  in  em- 
barrassed financial  circumstances  and  cannot  meet  its  obligations  as 
they  mature,  that  suits  have  been  begun  against  it,  and,  if  its  prop- 
erty is  seized  and  sold  at  forced  sale,  sufficient  will  not  be  realized  to 
meet  its  obligations,  and  that  said  defendant,  though  its  assets  now 
exceed  its  liabilities,  is  in  imminent  danger  of  insolvency: 

"It  is  hereby  ordered  that  E.  Schoenwald,  of  Seattle,  King  county, 
Washington,  be,  and  he  is  hereby,  appointed  receiver  in  this  action 
of  all  the  property,  assets,  and  business  of  the  defendant,  upon  his 
filing  an  undertaking  executed  to  the  state  of  Washington  in  the 
penal  sum  of  $20,000,  with  a  sufildent  surety  to  be  approved  by  the 
court,  conditioned  for  the  faithful  discharge  of  the  duties  of  such 
receiver  in  the  usual  form. 

"It  is  further  ordered  that  the  said  receiver  be,  and  he  is  hereby, 
empowered  to  take  possession  of  and  to  do  all  things  necessary  to 
the  preservation  of  the  property  and  assets  of  the  defendant,  and 
continue  the  business  of  said  defendant,  with  full  authority  to  do 
all  things  necessary  thereto,  until  the  further  order  of  the  court,  and 
shall  from  time  to  time  report  to  the  court  his  doings  hereunder. 

"Done  in  open  court  this  September  18,  1914. 

"Boyd  J.  Tallman,  Judge.- 

(Plaintiffs'  Exhibit  C.) 

The  evidence  further  shows  that  immediately  thereafter 
said  receiver  qualified  and  took  possession  of  said  assets,  and 
that  Hills  was  afterwards  appointed  coreceiver,  and  duly  quali- 
fied as  such. 

The  evidence  further  shows  that  afterwards,  to  wit,  on  the 
26th  day  of  October,  1914,  the  said  court  made  an  order  di- 
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recting  the  company  to  execute  a  general  assignment,  and  that 
the  company  did  so  by  a  conveyance,  reciting  that  it  was  ex- 
ecuted "in  pursuance  of  said  order."  (Plaintiffs'  Exhibit  K.) 
The  evidence  further  shows  that  defendant  McDonald  was  a 
creditor  resident  in  Alaska  (cross-examination,  deposition  of 
Steberg,  president);  but  it  does  not  show  that  he  knew  that 
said  assignment  had  been  made  or  consented  or  acquiesced  in 
the  receivership  and  assignee  proceedings,  although  it  does 
appear  that  he  had  been  informed  that  such  an  assignment  was 
going  to  be  made. 

Winn  &  Burton,  of  Juneau,  for  plaintiffs. 
Gunnison  &  Robertson,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  It  will  thus  be  seen  that  the 
contest  is  as  to  the  superiority  of  right  between  a  foreign  re- 
ceiver and  assignee  in  possession  of  the  debtor's  property  in 
this  territory,  and  a  local  creditor  attaching  said  property 
in  the  courts  of  this  territory  subsequent  to  the  said  appoint- 
ment of  said  receiver  assignee. 

Plaintiffs'  position  substantially, . is  this: 

(1)  That  by  copiity  they  have  a  standing  in  this  court; 

(2)  That  by  virtue  of  being  assignees  and  vested  with  the 
title,  they  have  a  standing  in  this  court. 

Defendant  controverts  both  contentions. 

1.  As  to  comity :  It  might  be  remarked  in  passing  that  such 
a  receivership  as  has  here  been  constituted  by  the  Washington 
court,  to  wit,  a  receivership  to  extricate  from  financial  em- 
barrassment and  difficulties  with  creditors,  a  purely  private, 
solvent,  corporation,  is  unknown  to  the  Alaska  law,  although 
there  seems  to  be  a  statute  in  the  state  of  Washington  author- 
izing such  a  proceeding. 

I  can  see  no  occasion  for  the  application  here  of  the  doctrine 
of  comity.  As  said  by  Mr.  Justice  Day,  in  rendering  the 
opinion  of  the  Supreme  Court  in  Disconto  v.  Umbreit,  208 
U.  S.  on  page  579,  28  Sup.  Ct.  on  page  340  [52  L.  Ed.  625] : 

"The  doctrine  of  comity  has  been  the  subject  of  frequent  discus- 
sion in  the  courts  of  this  country  when  it  has  been  sought  to  as- 
sert rights  accruing  under  assignments  for  the  benefit  of  creditors 
in  other  states  as  against  the  demands  of  local  creditors,  by  attach- 
ment or  otherwise  In  the  state  where  the  property  is  situated.  The 
cases  were  reviewed  by  Mr.  Justice  Brown,  deliyering  the  opinion  of 
the  court  in  Security  Trust  Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624 
[19  Sup.  Ct  545,  43  L.  Ed.  835],  and  the  conclusion  reached  that  vol- 
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untary  assignments  for  the  benefit  of  creditors  should  be  given  force 
In  other  states  as  to  property  therein,  situate  except  so  far  as  they 
come  in  conflict  with  the  rights  of  local  creditors,  or  with  the  public 
policy  of  the  state  In  which  it  Is  sought  to  be  enforced;  and,  as 
was  said  by  Mr.  Justice  McLean,  In  Oakey  v.  Bennett,  11  How.  33, 
44  [13  L.  Ed.  593],  'national  comity  does  not  require  any  govern- 
ment to  give  effect  to  such  assignment  (for  the  benefit  of  creditors) 
when  it  shall  impair  the  remedies  or  lessen  the  securities  of  its 
own  citizens.* " 

2.  Plaintiffs  contend  that— 

(a)  The  assignment  in  question  is  a  common-law  assignment 
for  the  benefit  of  creditors; 

(b)  A  common-law  assignment  for  the  benefit  of  creditors 
good  where  made  is  good  everywhere. 

It  seems  to  be  conceded  that  a  safeguard  for  resident  cred- 
itors exists  in  the  case  of  foreign  statutory  assignments,  but 
its  existence  in  the  case  of  a  common-law  assignment  is  denied.  •  i 

In  this  connection,  then,  it  is  to  be  considered  whether  or  | 

not  this  is  a  common-law  assignment.  j 

This  court  cannot  well  see  how  it  can  be  considered  a  com- 
mon-law assignment,  when  it  is  not  shown  to  have  been  the 
act  of  the  company.  No  resolution  of  the  hoard  of  directors 
authorizing  the  assignment  is  shown — ^nothing  to  show  that  it 
has  ever  been  even  discussed  at  any  meeting,  or  that  any  meet- 
ing of  the  board  was  ever  held  for  that  purpose,  nor  that  its 
making  has  ever  been  ratified.  Only  this  appears — ^that  the 
president  and  some  of  the  directors  and  the  attorneys  have  in- 
formally and  individually  agreed  that  the  assignment  ought  to 
be  made.  That  this  would  not  be  sufficient  to  validate  an  as- 
signment is  well  borne  out  by  the  authorities. 

2  R.  C.  L.  649:  "Unless  otherwise  provided  by  statute,  the  general 
rule  is  that  a  corporate  assignment  must  be  executed  by  the  board  of 
directors,  or  a  quorum  thereof,  at  a  meeting  duly  called  for  that 
purpose,  or  be  executed  by  an  oflicer  of  the  corporation,  duly  author- 
ized by  a  resolution  of  the  board  of  directors.  The  consent  of  stock- 
holders is  entirely  unnecessary.  It  seems  that  the  action  of  the  di- 
rectors must  be  Joint,  and  consequently  an  Invalid  assignment  cannot 
be  later  validated  by  the  ratification  of  a  majority  of  the  directors 
acting  individually.  It  is  universally  held  that  the  power  to  assign 
the  property  of  a  corporation  is  not  Incident  to  any  corporate  office, 
and  an  assignment  made  by  any  officer  without  being  duly  authorized 
by  the  board  of  directors  is  Invalid,  and  this  is  true  even  when  the 
officer  assigning  owns  a  large  majority  of  the  stock,  and  is  in  com- 
plete control  of  the  corporation." 
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See  cases  cited  in  notes  5,  6  and  7,  particularly  Calumet 
Paper  Co.  v.  Haskell,  144  Mo.  331,  45  S.  W.  1115,  66  Am.  St. 
Rep.  425,  where  the  court  say : 

"  'Where  a  creditor  elects  to  disregard  the  assignment  and  attaches 
the  property  of  the  corporation,  and  thereupon  a  contest  arises  be- 
tween him  and  the  assignee,  the  question  Is  one  which  concerns  the 
title  of  the  assignee  to  the  property,  and  it  is  properly  drawn  in 
question  in  such  a  proceeding.  It  Is  not  a  question  where,  in  theory 
of  law,  the  validity  of  the  assignment  Is  subject  to  collateral  attack. 
But,  if  it  were,  the  rule  would  be  the  same ;  since  such  an  assignment 
is  not  a  Judicial  proceeding,  and  in  every  case  where  any  person 
asserts  rights  under  it  as  against  a  stranger,  the  burden  is  upon 
him  to  show  at  least  an  assignment  valid  on  its  face,  and  the  other 
party  may  show  that  it  was  invalid  by  reason  of  extrinsic  facts,  as 
that  it  was  unauthorized  by  a  legal  meeting  of  the  directors.'  5 
Thompson  on  Corporations,  f  6478.  'When  such  an  assignment  has 
not  been  validated  by  acquiescence  or  laches,  it  may  obviously  be 
impeached,  either  by  creditors  or  stockholders,  on  the  ground  that  it 
was  not  made  by  the  directors  at  a  meeting  duly  convened ;  that  is 
to  say,  on  the  ground  that  it  was  not  made  by  the  board  of  directors 
at  all,  for  the  acts  of  the  directors  are  of  no  vaUdity  unless  they  are 
regularly  assembled  and  acting  as  a  board,  and  unless  the  proper 
quorum  has  concurred  in  the  action  which  is  challenged.'  5  Thompson 
on  Corporations,  f  6479;  Doembecher  v.  Columbia  City  Lumber  Co., 
21  Or.  573  [28  Pac.  899,  28  Am.  St.  Rep.  766]." 

In  the  case  at  bar  there  has  not  even  been  a  resolution  of 
ratification. 

It  cannot  be  denied  that  there  is  a  substantial  difference  in 
the  respective  effects  of  the  two  kinds  of  assignments,  but 
that  difference  seems  to  turn,  not  so  much  upon  the  question  of 
the  rights  of  resident  creditors  thereunder,  as  upon  the  ques- 
tion as  to  whether  or  not  there  is  any  statute  or  policy  in  the 
given  state  forbidding  or  regulating  such  assignments. 

The  Supreme  Court  of  the  United  States,  in  Security  Trust 
Co.  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624,  628,  19  Sup.  Ct. 
545,  546  (43  L.  Ed.  835),  differentiates  as  follows: 

''The  operation  of  voluntary  or  common-law  assignments  upon 
property  situated  in  other  states  has  been  the  subject  of  frequent  dis- 
cussion in  the  courts,  and  there  is  a  general  consensus  of  opinion  to 
the  effect  that  such  assignments  will  be  respected,  except  so  far  as 
they  come  in  conflict  with  the  rights  of  local  creditors,  or  with  the 
laws  or  public  policy  of  the  state  in  which  the  assignment  is  sought 
to  be  enforced.  The  cases  in  this  court  are  not  numerous,  but  they 
are  all  consonant  with  the  above  general  principle  [citing  authori- 
ties]. But  the  rule  with  respect  to  statutory  assignments  is  some- 
what different    While  the  authorities  are  not  altogether  harmonious, 
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the  prevailing  American  doctrine  Is  that  a  conveyance  under  a  state 
insolvent  law  operates  only  upon  property  within  the  territory  of 
that  state,  and  that  with  respect  to  property  in  other  states  it  is  given 
only  such  effect  as  the  laws  of  such  state  permit,  and  that,  in  gen- 
eral, it  must  give  way  to  claims  of  creditors  pursuing  their  remedies 
there.  It  passes  no  title  to  real  estate  situated  in  another  state. 
Nor,  as  to  personal  property,  will  the  title  acquired  hy  it  prevail 
against  the  rights  of  attaching  creditors  under  the  laws  of  the 
state  where  the  property  is  actually  situated  [citing  authorities]." 

Accjording  to  this,  the  rights  of  local  creditors  are  safe- 
guarded, whether  the  assignment  be  a  common-law  assignment 
or  a  statutory  assignment. 

It  seems  to  the  court  that  whether  the  assignment  in  ques- 
tion be  called  a  common-law  or  a  statutory  assignment  is  not 
significant,  unless  the  term  "common-law  assiigiiment"  be 
taken  to  mean  the  same  as  voluntary  assignment,  and  the  term 
"statutory  assignment"  is  taken  as  synonymous  with  involunta- 
ry assignment,  for  the  test  is  not  the  name  of  the  assignment, 
but  its  nature,  as  being  invitum  (voluntary)^  or  in  invitum  (com- 
pulsory). 

The  conclusion  arrived  at  is  this,  to  wit :  The  receivership, 
having  been  constituted  in  an  adversary  proceeding  (a  suit 
by  a  creditor),  is  itself  in  invitum;  the  assignment,  having 
been  made  by  the  order  of  the  court  in  aid  of  this  in  invitum 
receivership,  is  likewise  in  invitum.  The  order  of  the  court 
mu^t  be  taken  as  the  source  of  and  authority  for  the  assign- 
ment— certainly  so,  when  that  is  the  only  authority  shown. 
The  fact  that  some,  perhaps  all,  of  the  officers  and  attorneys 
of  the  corporation,  were  more  or  less  agreeable  to,  or  even 
instigated,  the  receivership  and  assignment,  is  unimportant, 
when  it  is  considered  that  the  order  of  the  court  recites : 

"This  matter  coming  on  to  be  heard  upon  the  application  of  E. 
Schoenwald  and  S.  T.  Hills,  as  receivers  of  the  Pacific  Coast  & 
Norway  Packing  Company,  for  an  order  directing  said  company  by 
its  duly  authorized  officers  to  convey  forthwith  to  said  receivers  all 
its  real  property  in  the  territory  of  Alaska,  and  to  transfer  to  them 
all  personalty  there  situated,  C.  O.  Steberg,  president  of  said  com- 
pany, being  present  and  consenting  to  such  order,  and  it  appearing 
to  the  court  that  said  conveyance  and  transfer  is  necessary  to  the 
successful  conduct  of  the  receivership: 

"It  is  hereby  ordered  that  the  said  Pacific  Coast  &  Norway  Packing 
Company  convey  to  said  receivers  all  its  title  to  real  estate  situated 
in  the  territory  of  Alaska  and  transfer  to  said  receivers  all  its  per- 
sonalty there  situated,  and  said  C.  O.  Steberg,  as  president  of  said 
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company,  is  hereby  directed  to  execute  and  deliver  to  said  receivers  a 
sufllcient  deed  to  said  real  estate  and  a  bill  of  sale  of  said  personalty" 

— and  when  it  is  further  considered  that  the  assig^nment  pur- 
ports on  its  face  to  have  been  executed  "pursuant  to  the  order 
of  said  court"  in  said  cause  and  is  particular  to  state  that  it  is 
to  Schoenwald  and  Hills  "as  receivers  and  not  otherwise." 
(Plaintiffs'  Exhibit  K.) 

A  similar  question  arose  in  the  case  of  Huntington  v.  C.  & 
O.  Ry.,  reported  in  98  Fed.  459.  In  that  case  there  was  no 
prior  resolution  of  the  board  of  directors  authorizing  the  as- 
signment, although  after  the  court  had  appointed  a  receiver 
and  directed  the  transfer,  and  the  transfer  had  been  made, 
there  was  a  resolution  ratifying  the  assignment.  But  the  court 
held  that  the  assignment  took  its  character  from  the  action  of 
the  court,  not  from  the  action  of  the  directors.  The  court 
say  (98  Fed.  463) : 

*'In  form,  the  suit  is  adversary  and  involuntary,  and  it  is  not  for 
this  court  to  inquire  whether  the  corporation  was  more  or  less  will- 
ing or  unwilling  that  the  prayer  of  the  complaint  should  be  granted. 
The  plaintiff  had  appealed  to  the  court,  and,  if  he  had  a  good  cause  or 
action,  the  relief  must  necessarily  be  granted,  whether  resisted  by 
defendant  or  not  This  fact,  and  the  form  of  the  suit,  settles  its 
character." 

And  speaking  of  the  ratified  assignment  (98  Fed.  461,  462) : 

"It  was  the  evident  purpose  of  the  stockholders,  as  appears  from 
the  closing  words  of  the  resolution,  to  confirm  the  title  of  Zacher  as 
receiver,  and  to  quitclaim  every  claim  that  the  company  might  have  to 
any  remnant  of  ownership  in  any  of  its  property,  if  the  effect  of  the 
Judgment  appointing  the  receiver,  with  the  powers  and  authority 
given  him,  had  left  any  remaining.  It  does  not  seem  to  have  been, 
nor  in  any  way  to  have  been  intended  to  be,  an  independent  assign- 
ment for  the  benefit  of  creditors.  The  resolution  passed  by  the  stock- 
holders authorized  nothing  of  the  kind,  and  the  deed,  itself,  by  its 
terms  and  by  being  executed  to  the  receiver  in  his  official  capacity, 
excludes  any  such  idea  as  that  it  was  executed  as  an  original  volun- 
tary assignment  for  the  benefit  of  the  creditors  of  the  company.  It 
was  executed  in  aid  of  the  receivership." 

And  concluding  (98  Fed.  464) : 

**There  having  been  in  fact  no  voluntary  assignment  either  made  or 
authorized  by  the  corporation  for  the  benefit  of  creditors,  but  only  an 
assignment,  worked  out  through  the  operation  of  the  Judicial  decree 
of  the  court  in  Connecticut  under  the  ^atute  of  that  state,  it  is  pre- 
cisely equivalent  to  a  statutory  assignment  by  the  company  under 
the  insolvent  laws  of  Connecticut  regarding  corporations." 
5A.IL— 29 
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See,  also,  Zacher  v.  Fidelity  Trust  &  Safety  Co.,  109  Ky. 
441,  on  page  451,  59  S.  W.  493,  on  page  495,  where  the  court 
say: 

'The  relief  was  sought  by  a  stockholder  and  creditor.  The  cor- 
poration was  made  a  defendant  The  Judgment,  upon  Its  face,  did 
not  purport  to  be  a  consent  Judgment,  and  this  court  will  not  Inquire 
whether  the  corporation  Itself  instigated  the  granting  of  the  relief 
sought  by  the  creditor  who  Instituted  the  suit.  There  was  In  fact  no 
voluntary  or  common-law  assignment,  for  the  benefit  of  all  of  the 
creditors  equally,  made  or  authorized  by  the  corporation,  such  as  this 
court  has  held  to  be  binding  upon  creditors  resident  In  this  state.  On 
the  contrary,  we  think  the  proceeding  in  Connecticut  was  a  statutory 
one  for  winding  up  the  affairs  of  an  Insolvent  corporation  under  the 
laws  of  that  state,  and  Is  operative  as  to  property  in  Kentucky  only 
so  far  as  the  courts  in  this  state  choose  to  respect  it,  and  that  so  far 
as  appellant,  as  receiver  or  assignee,  took  title  to  such  property,  he 
took  it  subservient  to  appellee's  attachment" 

On  this  point  defendant  cites  the  case  of  Ward  v.  Connecti- 
cut Pipe  Company,  71  Conn.  345,  41  Atl.  1057,  42  L.  R.  A. 
706,  71  Am.  St.  Rep.  207.  It  is  true  that  the  distinguished 
judge  who  rendered  the  decision  in  that  case  held  that  the  as- 
signment was  voluntary,  although  ordered  by  the  court.  In 
that  case,  however,  there  had  been  a  vote  of  the  directors 
authorizing  the  assignment,  and  the  receivership  proceeding 
was  by  the  shareholders  themselves,  under  a  statute  of  Con- 
necticut which  "authorizes  the  superior  court  as  a  court  of 
equity  to  wind  up  the  affairs  of  any  such  corporation  and  to 
dissolve  it  on  the  complaint  of  shareholders."  In  the  case  at 
bar  there  is  no  evidence  of  any  corporate  action,  and  the  re- 
ceiver was  appointed  in  an  adversary  proceeding — that  is,  at 
the  suit  of  a  creditor.  Had  the  Connecticut  case  been  similar 
to  the  case  at  bar,  this  language  of  Judge  Baldwin  would  have 
governed,  to  wit: 

"If  the  assignment  by  the  defendant  to  the  receiver  had  been 
forced  upon  it  at  the  Instance  of  a  creditor,  this  might  have  been 
an  in  invltum  proceeding** — citing  Catlin  v.  Sliver  Plate  Co.,  123  Ind. 
477,  24  N.  E.  250,  8  L.  R,  A.  62,  18  Am.  St.  Rep.  338. 

And  then,  too,  this  Connecticut  case  did  not  involve  the 
rights  of  resident  creditors. 

The  question  here  is  as  between  a  resident  creditor  and  a 
foreign  assignee,  and  the  cases  cited  by  plaintiff  are,  with  one 
or  two  exceptions,  cases  between  a  foreign  creditor  and  a 
foreign  assignee,  or  the  actual  point  decided  in  said  cases  is 


Digitized  by  VjOOQ  IC 


8CHOENWALD  V.  m'DONALD  461 

entirely  foreign  to  the  subject  here  under  discussion,  or  the 
assignment  was  clearly  not  in  invitum.    For  instance : 

Oliver  v.  Clarke,  106  Fed.  402,  45  C.  C.  A.  360:  This  was 
not  a  controversy  wherein  any  rights  of  creditors  were  in- 
volved. It  was  a  suit  in  Texas  about  the  title  to  land  in  Tex- 
as. Clarke  deraigned  his  title  from  a  man  by  the  name  of 
Penniman;  Clarke  was  the  receiver  of  the  firm  which  had 
succeeded  to  Penniman's  interest,  and  which  claimed  the  land 
under  a  vendor's  lien  held  by  Penniman.  Under  the  laws  of 
Texas  a  vendee  of  land  on  which  there  had  been  reserved  a 
vendor's  lien  does  not  obtain  the  title ;  the  title  remains  in  the 
vendor,  the  vendee  taking  only  an  equitable  interest.  106  Fed. 
page  403,  middle,  45  C.  C.  A.  360.  The  United  States  court 
simply  held  that,  as  Penniman  was,  under  the  lawS  of  Texas, 
the  legal  owner,  so  also  was  his  successor,  the  American  Sav- 
ings &  Loan  Association,  for  whom  Clarke  was  receiver,  and 
who  had  acquired  the  land  from  Penniman.  Clarke  also  had  a 
deed  direct  from  Penniman,  and  as  such  owner  Clarke  was  en- 
titled to  maintain  his  suit  for  the  land,  which  was  his.  The 
court  held  (and  certainly  properly  held)  that  the  mere  fact 
that  the  owner  was  also  a  receiver  did  not  deprive  him  of  the 
right  to  wage  his  suit  for  the  protection  of  his  title  to  the  land. 

Surely  the  courts  of  a  state  in  which  property  is  situated  will 
not  confer  upon  one  person  the  property  of  another  simply 
because  the  one  is,  and  the  other  is  not,  a  resident  of  that 
state ;  but  a  state  may  with  propriety  say  to  the  foreigner  own- 
ing property  within  its  borders  (which  property  is  entitled  to 
and  receives  the  protection  of  the  laws  of  the  state): 

"You  have  made  agreements,  done  business,  contracted  debts,  and 
traded  with  our  citizens  on  the  strength  of  the  availability  of  your 
property  to  answer  for  your  debts  and  obligations,  and,  having  so 
dealt  with  our  citizens,  our  courts  wiU  not  recognize  a  decree  of  the 
courts  of  your  domicile  commanding  you  to  remove  those  assets  from 
this  jurisdiction,  or  destroy  their  availability,  or  reduce  our  citizens 
to  the  expense  and  inconvenience  of  submitting  their  claims  to  a  Ju- 
risdiction perhaps  thousands  of  miles  away  and  there  proving  them, 
for  the  first  duty  of  a  state  is  to  its  own  citizens." 

There  is  nothing  unjust  or  oppressive  in  this. 

Mayer  v.  Hellman,  91  U.  S.  500,  23  L.  Ed.  377,  simply  holds 
that  under  the  Bankruptcy  Act  of  1867  (14  Stat.  517,  c.  176) 
an  assignee  in  bankruptcy  cannot  dispossess  an  assignee  under 
a  state  insolvent  law  of  property  conveyed  to  him  by  an  in- 
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solvent  more  than  four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy.  As  the  statutory  assignment  was  "execut- 
ed six  months  before  the  petition  in  bankruptcy  was  filed,  it 
is,  to  the  assignee  in  bankruptcy,  a  closed  proceeding." 

In  re  Farrell,  176  Fed.  505,  100  C.  C.  A.  63,  is  exactly  to 
the  same  effect  as  Mayer  v.  Hellman.    In  fact  it  is  said; 

"These  decisions,  especially  the  first  [Mayer  v.  Hellman,  supra] 
must  rule  the  case  at  bar." 

Yost  V.  Graham,  50  W.  Va.  199,  40  S.  E.  361 :  This  case 
holds  that  the  law  of  the  actual  situs  of  personal  property  pro- 
tects the  claims  of  creditors  domiciled  there  against  transfers 
by  operation  of  law,  and  is,  if  anything,  an  authority  against 
the  citer. 

Witters  V.  Globe'Bank,  171  Mass.  425,  50  N.  E.  932:  This 
was  a  suit  brought  in  Massachusetts  by  a  creditor  resident  in 
Vermont,  and  the  court  was  particular  to  limit  its  ruling  to 
cases  where  no  resident  creditor  was  concerned,  saying  on  page 
437  of  171  Mass.,  on  page  933  of  50  N.  E. : 

"Whatever  may  be  true  of  such  an  assignment  when  credits  of  the 
assignor  are  attached  here  by  inhabitants  of  Massachusetts,  we  per- 
ceive no  good  reason  why  we  should  protect,  against  the  rights  of 
the  assignee,  an  attachment  made  by  an  inhabitant  of  Vermont  after 
the  assignment" 

Pitman  v.  Marquardt,  20  Ind.  App.  431,  50  N.  E.  894:  The 
controversy  was  in  Indiana  between  a  Kentucky  assignee  and 
an  Illinois  creditor. 

Roberts  v.  Norcross,  69  N.  H.  533,  45  Atl.  560,  involved  no 
rights  of  a  local  creditor.  The  assignee  was  a  resident  of 
Massachusetts,  the  attaching  creditor  was  a  resident  of  Maine. 
The  forum  was  the  New  Hampshire  court. 

Carter  Battle  Grocer  Co.  v.  Jackson,  18  Tex.  Civ.  App.  353, 
45  S.  W.  615:  This  seems  to  hold  with  the  plaintiff. 

Mabon  v.  Ongley  Electric  Co.,  156  N.  Y.  196,  50  N.  E.  805, 
simply  decided  that : 

"A  receiver  of  a  foreign  corporation  appointed  by  a  court  of  the 
foreign  state  cannot  maintain  an  action  in  this  state  against  such 
corporation  as  sole  defendant,  for  the  sole  purpose  of  obtaining  the 
appointment  in  this  state  of  an  ancillary  receiver.'* 

It  is  true  that  the  court  said  by  way  of  dictum : 

"If  the  title  is  by  virtue  of  a  voluntary  conveyance  or  transfer,  it 
is  sustained  as  against  all,  including  even  domestic  creditors.*' 
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But  It  also  said  by  way  of  dictum : 

"But,  if  it  [the  assignment]  depends  on  a  foreign  statute  or  Judg- 
ment, it  is  sustained  against  all  except  domestic  creditors." 

Fenton  v.  Edwards,  126  Cal.  43,  58  Pac.  320,  46  L.  R.  A. 
832,  77  Am.  St.  Rep.  141 :  This  case,  too,  was  one  in  which  the 
rights  of  local  creditors  were  not  involved,  and,  after  reviewing 
various  authorities,  the  opinion  concludes  as  follows : 

"The  general  rule  is  that  a  voluntary  assignment  of  personal  prop- 
erty, valid  at  the  place  where  it  is  made,  is  valid  everywhere  and 
wherever  the  property  may  be  situated,  unless  such  transfer  interferes 
with  the  domestic  laws,  policy,  or  rights  of  the  citizens  of  the  state 
in  which  the  property  is  situate.  Burrill,  Assignm.  (6th  Ed.)  p.  359, 
and  cases  cited  in  note  5." 

Atherton  v.  Ives  (C.  C.)  20  Fed.  894  (Ky.),  was  a  decision 
by  a  Circuit  Court  32  years  ago,  and  cannot  prevail  over  the 
later  decisions  of  the  Kentucky  court  and  of  the  Supreme 
Court  of  the  United  States. 

34  Cyc.  493:  If  only  the  first  paragraph  is  read,  it  would 
appear  to  be  an  authority  in  favor  of  plaintiff;  but  in  the 
light  of  the  evidence  in  this  case,  and  of  the  section  as  a  whole, 
the  text  is  against  the  plaintiff.  The  section  entire  is  as  fol- 
lows : 

"The  title  of  a  receiver  by  virtue  of  a  voluntary  conveyance  or 
assignment  is  sustained  as  against  all,  including  even  domestic 
creditors,  and  the  receiver  of  a  corporation  which  assigns  to  him  all 
its  property  has  a  right  to  appear  and  litigate  for  the  protection  of 
his  claim  as  assignee;  but  rights  of  creditors  to  proceed  in  a  state 
other  than  that  in  which  the  receiver  was  appointed  are  not  affected 
by  involuntary  assignments  executed  under  the  orders  of  the  ap- 
pointing court,  and  such  receiver  will  not  be  recognized  to  defeat  the 
preference  of  such  creditors.** 

Weider  v.  Maddox,  66  Tex.  372,  1  S.  W.  168,  59  Am.  Rep. 
617,  refers  to  voluntary  assignments  only.  The  decision  says 
(66  Tex.  on  page  376,  1  S.  W.  on  page  170  [59  Am.  Rep.  617]) : 

"If  it  be  an  assignment  under  a  compulsory  statute,  it  exists  alone 
by  force  of  the  law,  which  cannot  operate  extraterritorially.  The 
law  is  compulsory  if  it  requires  the  assignment  to  be  made  even  at  the 
request  of  creditors." 

First  Nat.  Bank  v.  Walker,  61  Conn.  154,  23  Atl.  696,  refers 
to  voluntary  assig^nments  only. 
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This  court,  holding  that  the  receivership  and  assignment  were 
in  invitum,  likewise  holds  that  neither  one  (or  both)  has  any 
extraterritorial  effect  as  against  attaching  resident  creditors. 
On  the  latter  holding  the  law  is  well  settled.  To  even  cite  the 
numerous  authorities  on  this  point  would  fill  pages  of  type- 
written matter,  and  to  review  even  a  few  of  them  would  ex- 
tend this  opinion  to  an  unconscionable  length.  Out  of  the 
many,  I  have  selected  the  case  of  Catlin  v.  Wilcox  Silver  Plate 
Co.,  123  Ind.  477,  24  N.  E.  250,  8  L.  R.  A.  62,  18  Am.  St.  Rep. 
338,  as  being  the  fullest,  most  luminous,  and  most  nearly  appo- 
site ;  and  because  of  those  facts,  and  of  the  further  fact  that 
it  is  cited  by  the  Supreme  Court  (Security  Trust  Co.  v.  Dodd, 
Mead  &  Co.,  173  U.  S.  624,  19  Sup.  Ct.  545,  43  L.  Ed.  835), 
and  frequently  by  other  courts,  I  quote  from  it  somewhat  at 
length. 

There  the  facts  were  as  follows :  C.  and  D.,  of  Chicago,  were 
indebted  to  X.,  of  Chicago,  also  to  W.,  of  Connecticut.  B.,  of 
Indiana,  was  indebted  to  C.  and  D.  Catlin  was  receiver  of  C. 
and  D.  by  appointment  of  the  Chicago  court,  and  C.  and  D. 
assigned  to  Catlin  by  order  of  said  court.  Subsequent  to  said 
assignment,  W.,  in  the  Indiana  court,  attached  property  in 
Indiana.  Catlin  asserted  superior  right  as  receiver  and  as- 
signee.   The  question  presented  was: 

"Are  the  rights  of  nonresident  attaching  creditors  in  Indiana 
courts  to  property  in  Indiana  paramount  to  those  of  the  receiver 
(and  assignee)  appointed  by  the  Chicago  court  prior  to  the  issuance  of 
the  attachment?" 

The  court  answered  in  the  affirmative.  It  will  be  noted  that 
that  was  a  controversy  between  nonresidents  of  Indiana,  while 
the  case  at  bar  is  between  a  resident  and  a  nonresident.  It 
would  seem,  therefore,  that  the  Indiana  court  would  have  ren- 
dered a  more  emphatic  affirmative,  had  the  case  before  it  been 
exactly  like  this.    Says  that  court  in  that  case : 

"While  it  has  been  held  that  a  court  may  appoint  a  receiver,  and 
authorize  him  to  take  possession  of  property  in  a  foreign  jurisdiction, 
the  doctrine  is  imiversal  that  the  appointment  confers  no  legal  au- 
thority which  the  receiver  can  exert  over  the  property  without  the  aid 
of  the  courts  in  whose  jurisdiction  It  is  found.  The  appointment, 
of  its  own  force,  gives  him  the  right  to  take  possession  of  the  prop- 
erty ;  but  It  confers  upon  him  no  power  to  compel  the  recognition  of 
that  right  outside  the  jurisdiction  of  the  court  making  the  appoint- 
ment. High,  Rec.  §§  47,  241.  While  there  are  authorities  of  great 
weight  which  seem  to  hold  that  a  receiver  appointed  in  one  jurisdic- 
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tion  will  not  be  permitted  to  maintain  a  suit  in  a  foreign  state,  the 
generally  prevailing  doctrine,  upon  which  all  the  decisions  seem  to 
be  harmonious,  is  that,  upon  the  principles  of  comity,  the  courts  ot 
the  Jurisdiction  in  which  the  property  or  fund  is  situate  will  recog- 
nize the  rights  of  the  receiver  so  far  as  to  aid  him  in  reducing  it  to 
possession,  unless  to  do  so  would  in  some  way  violate  the  local  policy, 
or  interfere  with  the  rights  of  resident  creditors.  Metasner  v.  Bauer, 
96  Ind.  425v  and  cases  cited;  Beach,  Rec.  ff  16-19,  682;  Bank  v. 
McLeod,  38  Ohio  St  174.  But  the  recognition  of  well-established 
principles  of  comity  and  courtesy  between  courts  of  different  Jurisdic- 
tion is  one  thing,  while  the  rights  of  resident  or  other  attaching  credi- 
tors, who  are  seeking  to  avail  themselves  of  legal  proceedings,  au- 
thorized by  statutes  of  the  state,  for  the  appropriation  of  a  fund  be- 
longing to  a  nonresident  debtor,  must  be  determined  upon  altogether 
different  principles.  As  has,  in  effect,  been  said,  courts  are  prepared 
to  extend  comity  where  there  is  no  reason  to  the  contrary,  especially 
if  there  is  no  interest  of  their  own  citizens,  or  of  the  citizens  of 
another  state  who  are  asking  the  protection  of  their  laws,  injurious- 
ly affected  by  such  recognition.  Paine  v.  Lester,  44  C(mn.  196  [26 
Am.  Rep.  442];  Milne  v.  Moreton,  6  Bin.  [Pa.]  361  [6  Am.  Dec.  466]. 
The  rul^  may  be  considered  as  established  that  a  receiver  may  in- 
voke the  aid  of  a  foreign  court  in  obtaining  possession  of  property 
or  funds  within  its  Jurisdiction  to  which  he  is  entitled,  but  aid  will 
only  be  extended  as  against  those  who  were  parties,  or  in  some  way 
in  privity  with  the  proceedings,  in  the  court  in  which  his  appoint- 
ment was  made,  or  who  are  in  possession  of  the  property  or  fund  to 
which  the  receiver  has  a  right,  and  not  against  creditors  of  a  non- 
resident debtor  who  are  seeking  to  subject  the  property  or  fund  to 
the  payment  of  their  debts  by  proceedings  duly  instituted  for  that 
purpose.  Ajocordingly,  in  Hurd  v.  City  of  Elizabeth,  41  N.  J.  Law,  1, 
the  court  said:  'That  the  officers  of  a  foreign  court  should  not  be 
permitted,  as  against  the  claims  of  creditors  resident  here,  to  remove 
from  this  state  the  assets  of  the  debtor,  is  a  proposition  that  appears 
to  be  asserted  by  all  the  decisions.'  The  principle  upon  which  the 
decisions  rest  is  that  it  is  the  policy  of  every  government  to  retain 
within  its  control  the  property  of  a  foreign  debtor  until  all  domestic 
claims  have  been  satisfied,  and  hence  the  right  of  the  receiver  of  a 
foreign  court  to  sue,  which  is  allowed  only  upon  considerations  of 
comity,  will  be  denied  when  it  comes  in  conflict  with  the  interests  of 
domestic  creditors.  'We  decline,'  said  the  court  in  Runk  v.  St. 
John,  29  Barb.  [N.  Y.]  585,  *to  extend  our  wonted  courtesy  so  far  as 
to  work  detriment  to  citizens  of  our  own  state  who  have  been  in- 
duced to  give  credit  to  the  foreign  insolvent'  Bagby  v.  Railroad  Co., 
86  Pa.  291 ;  Insurance  Co.  v.  Wright,  56  Vt  526;  Thurston  v.  Rosen- 
fleld,  42  Mo.  474  [97  Am.  Dec.  351];  Willitts  v.  Walte.  25  N.  Y.  577. 
It  follows,  hence,  that  the  available  legal  authority  of  a  receiver  is 
coextensive  only  with  the  Jurisdiction  of  the  court  by  which  he  was 
appointed,  when  the  right  of  precedence  or  priority  of  creditors  is 
asserted  in  respect  to  property  or  funds  of  a  nonresident  debtor  which 
the  receiver  has  not  yet  induced  to  possession.    Hunt  v.  Insurance 
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Co.,  56  Me.  290  [92  Am.  Dec.  592] ;  Warren  v.  Bank,  7  Phila.  [Pa.] 
156;  Booth  v.  Clark,  17  How.  322  [15  L.  Ed.  164];  State  v.  RaUroad 
Co.,  15  Fla.  202 ;  Insurance  Co.  v.  Needles,  52  Mo.  17 ;  Taylor  t.  In- 
surance Co.,  14  Allen  [Mass.]  353. 

"It  is  said,  however,  that,  as  Clapp  &  Davies  were  residents  of 
the  state  of  Illinois  at  the  time  the  receiver  was  appointed,  the 
debt  due  them  from  Bagley  &  Oberreich  was  within  the  jurisdiction 
of  the  superior  court  of  Cook  county,  upon  the  principle  that  the 
domicile  draws  to  it  the  personal  property  and  choses  In  action  of 
the  owner,  wherever  they  may  be  situate.  Hence  the  contention  is 
that,  as  the  appointment  of  the  appellant  as  receiver  was  followed 
by  a  general  deed  of  assignment,  valid  in  the  state  of  Illinois,  it 
must  be  regarded  as  valid  here,  and  as  divesting  Clapp  &  Davies  of 
all  title  or  interest  in  the  debt  in  controversy  after  the  date  of  the 
assignment.  It  is,  of  course,  well  settled  that  personal  property  is 
transferable  according  to  the  law  of  the  owner's  domicile,  and  that 
a  voluntary  assignment  or  transfer,  made  without  compulsion  or 
legal  coercion,  is  to  be  governed  everywhere  by  that  law,  unless  the 
contract  by  which  the  transfer  was  made  is  limited  or  restrained  by 
some  policy  or  positive  enactment  of  the  state  in  which  the  property 
is  situate,  or  unless  it  affects  citizens  of  the  latter  state  injuriously. 
Iron  Works  v.  Warren,  76  Ind.  512  [40  Am.  Rep.  258];  Martin  r. 
Potter,  11  Gray  [Mass.]  37  [71  Ajn.  Dec.  689] ;  Welder  v.  Maddox,  66 
Tex.  372,  1  S.  W.  168  [59  Am.  Rep.  617] ;  Warner  v.  Jaffray,  96  N.  Y. 
248  [48  Am.  Rep.  616];  Green  v.  Van  Buskirk,  7  WaU.  150  [19  L. 
Ed.  109] ;  Askew  v.  Bank,  83  Mo.  366  [53  Am.  Rep.  590] ;  Law  v. 
Mills,  18  Pa.  185;  Burrill,  Assignm.  f  301;  Story,  ConH.  Laws,  §$ 
383-390.  *The  voluntary  transfer  of  a  chattel  by  the  debtor,  if  it 
be  not  forbidden  in  other  respects  by  the  law  at  the  place  of  the 
situs,  is  to  be  as  much  regarded  there  or  elsewhere  as  it  would  be  at 
the  place  of  the  domiclla'  Lowry  v.  Hall,  2  Watts  &  S.  [Pa.]  131  [38 
Am.  Dec.  495];  Smith's  Appeal,  104  Pa.  381;  Chafee  v.  Bank,  71 
Me.  514  [36  Am.  Rep.  345].  Such  an  assignment  will  not  be  upheld, 
however,  if  it  contravenes  the  policy  of  the  law  of  the  place  where 
the  property  is  situate.  Guillander  v.  Howell,  35  N.  Y.  657 ;  Faulk- 
ner V.  Hyman,  142  Mass.  53,  6  N.  E.  846;  Moore  v.  Church,  70 
Iowa,  208,  30  N.  W.  855  [59  Am.  Rep.  439] ;  In  re  Waite.  99  N.  Y. 
433,  2  N.  E.  440. 

"The  principles  above  stated  are  applicable  only  to  transfers  or 
assignments  of  property  which  rest  essentially  on  contract,  and  are 
voluntary  in  the  sense  that  they  are  the  product  of  a  will  acting  with- 
out legal  compulsion.  Property  in  a  foreign  state  that  has  passed 
from  an  assignor  to  an  assignee  by  a  voluntary  deed,  and  not  by  pro- 
ceedings in  Invitum,  by  process  of  law,  is  distinguished  from  like 
property  in  the  hands  of  a  receiver  by  operation  of  law,  or  by  an 
assignment  made  under  legal  compulsion.  Assignments  of  the  latter 
class  are  held  Inoperative  upon  property  not  situate  within  the  terri- 
tory over  which  the  laws  that  make,  or  compel  the  debtor  to  make, 
them  have  dominion.  Rhawn  v.  Pearce,  110  111.  350  [51  Am.  Rep. 
691] ;    Smith's  Appeal,  104  Pa.  381 ;   Welder  v.  Maddox,  supra.    In- 
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voluntary  assignments  which  are  made  under  foreign  Insolvent  laws 
have  no  operation  outside  of  the  state  under  whose  laws  they  were 
made,  while  a  voluntary  assignment  Is  a  personal,  common-law  right, 
possessed  by  every  owner  of  property,  and  may  operate  In  one  state 
as  well  as  another.    Walters  v.  Whltlock,  9  Fla.  86  [76  Am.  Dec.  607]. 

"Some  conflict  or  contrariety  of  opinion  may  be  found  In  the  de- 
cisions In  respect  to  what  may  or  may  not  constitute  a  voluntary  as- 
signment under  the  statutes  of  different  states ;  but  it  Is  unnecessary 
to  enter  upon  a  discussion  of  the  cases  relating  to  voluntary  assign- 
ments, as  all  the  authorities  agree  that  where  an  assignment  Is  made 
under  compulsion  of  law,  or  where  property  Is  taken  In  Invltum,  the 
transfer  will  not  be  regarded  as  voluntary,  nor  will  It  be  effectual 
beyond  the  Jurisdiction  In  which  It  was  made,  when  It  conflicts  with 
the  Interests  of  citizens  in  a  foreign  jurisdiction.  As  we  have  seen, 
a  court  cannot  extend  its  jurisdiction  by  the  appointment  of  a  re- 
ceiver. So  it  is  equally  powerless  to  do  so  by  coercing  an  assign- 
ment of  the  property  in  controversy.  An  assignment  is  regarded 
merely  as  a  matter  of  convenience,  in  aid  of  the  jurisdiction  of  the 
court;  the  established  doctrine  being  that  as  against  nonresident 
creditors  the  assignment  confers  no  additional  or  higher  right  to  the 
property  than  the  receiver  had  by  virtue  of  his  appointment  Iddings 
v.Bruen,  4  Sandf.  Ch.  [N.  Y.]  252;   High,  Rec.  Sec.  443. 

"While  it  is  true,  as  has  been  remarked  before,  the  domicile  of  the 
owner,  in  legal  contemplation,  draws  to  it  his  personal  estate  wher- 
ever it  may  be,  yet,  as  this  Is  so  only  by  fiction  of  law,  the  rule  is 
not  of  universal  application.  When,  by  the  law  and  policy  of  the 
state  where  the  property  is  actually  located,  It  is  subject  to  the  pro- 
cess of  attachment  or  garnishment  at  the  suit  of  a  domestic  or  other 
creditor,  the  fiction  yields,  and  the  actual  situs  of  the  property  de- 
termines whether  or  not  It  should  be  subjected  to  the  process  of  the 
court  Warner  v.  Jaffray,  supra;  Green  v.  Van  Buskirk,  supra. 
In  cases  of  attachment  and  garnishment,  like  those  for  founding  ad- 
ministration, the  situs  of  a  debt  is  the  residence  of  the  debtor. 
Wyman  v.  Halstead,  109  U.  S.  654,  3  Sup.  Ct  417  [27  L.  Ed.  1068] ; 
Owen  V.  Miller,  10  Ohio  St  136  [75  Am.  Dec.  502]." 

I  cannot  see  how  the  fact  that  the  receiver  assignee  took 
possession  prior  to  the  attachment  can  alter  the  case. 

"The  true  principle  is  that  the  assignees  in  an  assignment  in  in- 
vltum are  on  no  other  or  better  footing  than  the  bankrupt  himself  in 
regard  to  property  or  assets  in  other  jurisdictions.  They  take  sub- 
ject to  every  equity  and  subject  to  the  remedies  provided  by  the 
laws  of  the  foreign  jurisdiction,  and  when  permitted  to  sue  therein 
it  is  not  as  assignees  having  an  interest  but  as  representatives  of  the 
assignor."    2  R.  O.  L.  §  42,  p.  688,  and  cases  cited. 

Nor  can  I  believe  that  the  fact  that  the  attorney  for  McDon- 
ald was  informed  that  the  company  intended  to  convey  to  the 
receiver,  and  expressed  no  dissent,  at  all  affects  Mr.  McDon- 
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aid's  rights.  There  is  no  evidence  that  the  making  of  the 
assignment  was  at  all  induced  by  anything  done  or  omitted  by 
McDonald  or  his  attorney.  Neither  McDonald  nor  his  attor- 
ney assented  to  the  proposed  assignment.  There  was  no  call 
upon  either  to  speak.  They  were  dealing  at  arm's  length  with 
the  corporation  and  all  its  creditors  who  were  not  as  favorably 
situated  as  McDonald  was.  As  well  or  better  might  it  be  con- 
tended that  McDonald  ratified  and  consented  to  be  bound  by 
the  foreign  receivership,  because  his  attorney  had  knowledge  of 
it  as  a  fait  accompli,  as  to  contend  that  McDonald  assented  to 
the  foreign  assignment  to  be  made  in  f uturo,  because  his  attor- 
ney learned  that  it  was  the  design  of  his  adversary  to  make 
such  assignment.  Is  one  to  be  penalized,  by  being  made  to 
forego  an  existing  superiority  of  position,  simply  because  a 
knowledge  of  the  plans  of  his  adversary  has  been  thrust  upon 
him  or  his  attorney  by  his  adversary's  attorney?  To  ask  the 
question  is  to  answer  it.  The  knowledge  of  this  proposed  as- 
signment has  conferred  no  benefit  on  McDonald  which  he 
would  not  have  otherwise  had,  nor  has  it  in  any  way  ccMitribut- 
ed  to  cause  the  disadvantage  which  the  corporation  or  other 
creditors  were  under  (by  reason  of  their  location  and  circum- 
stances) to  be  at  all  increased. 

There  is  no  evidence  that  when  the  assignment  was  finally 
made,  either  McDonald  or  his  attorney  had  any  knowledge, 
either  actual  or  constructive,  of  the  fact  that  it  had  been  made. 
The  assignment  of  the  property  in  question  was  not  placed  on 
record  in  Alaska,  although  the  assignment  of  the  real  estate 
was  recorded  on  October  30,  1914,  in  the  proper  district  The 
assignment  was  made  at  Seattle  on  the  26th  of  October,  1914, 
and  the  attachment  was  in  Alaska  in  January,  1915.  Surely 
McDonald  did  not  wait  an  unreasonable  time  before  asserting 
his  rights.  Laches  will  not  be  attributed  to  him  for  only  two  or 
three  months'  delay.  It  is  not  shown  that  he  has  at  all  partici- 
pated in  or  accepted  any  benefits  from  the  receivership  or  the 
assignment,  or  in  any  way  misled  his  adversaries  to  the  latter's 
disadvantage. 

The  findings  and  judgment  will  have  to  be  for  the  defendant. 
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OLSEN  T.  OLSEN. 

(Second  Diylsion.    Nome.    January  15,  1916.) 

No.  2661. 

DivoBCB  ^s>27(8) — Cbubl  and  Inhuman  Tbeatmenp— Faise  Ghasqb 
OF  Adultery. 

A  false  charge  of  adultery,  made  by  the  husband  against  the 
wife,  which  was  not  sustained  by  any  testimony,  taken  in  con- 
nection with  other  false  charges  made  by  the  husband  against  the 
wife,  and  proof  of  general  ill  treatment,  are  sufficient  grounds  for 
the  court  to  grant  the  wife  a  divorce  on  her  cross-complaint 

This  is  an  action  by  Edward  Olsen  against  Sarah  Olsen  for 
absolute  divorce,  the  plaintiff  alleging  cruel  and  inhuman  treat- 
ment and  adultery  as  the  causes  therefor.  At  the  inception 
of  the  action,  the  plaintiff  applied  for  temporary  alimony  and 
suit  money  and  a  restraining  order  against  the  use  of  certain 
moneys  on  deposit  to  the  credit  of  the  defendant  in  the  Nome 
banks,  claiming  that  such  deposit  was  partly  owned  by  him, 
and  that  he  would  in  any  event  be  entitled  to  it,  or  a  portion 
thereof,  as  permanent  alimony.  The  court  refused  the  applica- 
tion for  temporary  alimony  and  suit  money  because  of  section 
1303  of  the  Code,  which  allows  the  same  to  the  wife  only, 
but  granted  the  restraining  order  until  the  final  hearing  and 
decision  of  the  case,  as  by  section  1304  permanent  alimony 
may,  in  the  discretion  of  the  court,  be  allowed  to  either  the 
husband  or  wife,  and  also  to  hear  proof  as  to  the  owner- 
ship of  the  bank  deposits. 

Hugh  O'Neill,  of  Nome,  for  plaintiff. 
O.  D.  Cochran,  of  Nome,  for  defendant 

TUCKER,  District  Judge.  Respecting  the  plaintiffs  claim 
that  the  bank  funds  or  deposits  are  a  portion  of  his  earn- 
ings, no  case  is  furnished  the  court  wherein  it  is  held  that 
that  question  may  be  adjudicated  in  a  divorce  proceeding,  and 
the  court  is  of  opinion  that  it  cannot  be  done;  but,  however 
that  may  be,  the  evidence  to  sustain  the  plaintiff's  claim  is  in 
this  respect  wholly  inadequate,  even  though  such  claim  had 
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been  asserted  in  an  action  of  debt.  The  plaintiff  testifies  he 
gave  the  defendant  moneys  for  deposit,  but  the  defendant 
denies  that  she  ever  received  any  money  from  the  plaintiff 
for  this  or  any  other  purpose,  and  the  entire  evidence  shows 
that,  while  the  defendant  for  a  number  of  years  has  been  an 
industrious,  money-making,  and  frugal  woman,  the  plaintiff 
has  been  just  the  reverse,  providing  little,  if  any,  funds  for  the 
maintenance  and  support  of  their  joint  living,  which  is  legal- 
ly and  morally  expected  of  the  husband. 

The  plaintiff  in  his  complaint  alleges  numerous  instances  of 
cruel  and  inhuman  treatment  by  the  defendant,  none  of  which 
are  sustained  by  a  preponderance  of  evidence;  but  the  de- 
nial of  them  by  defendant  is  supported,  not  only  by  her  spe- 
cific denial,  but  by  all  the  circumstances  of  the  case  and  the 
manner  and  demeanor  of  the  defendant  when  testifying. 
There  is  absolutely  no  evidence,  apart  from  the  plaintiff's,  to 
sustain  these  allegations,  while  the  negation  of  them  by  the 
defendant  is  reasonably  corroborated  and  vouched  for  by  her 
demeanor  as  a  witness  and  by  all  the  probabilities  and  circum- 
stances connected  with  the  marital  relations  of  the  parties. 
The  evidence  reasonably  shows  that  the  defendant  for  all  the 
years  of  her  married  life  has  been  a  fond  and  foolish  woman, 
contributing  much  more  than  her  share  to  the  support  of  the 
plaintiff,  and  in  some  respects  indulgent  to  him.  One  of  the 
allegations  of  the  complaint  is  that  the  defendant  paid  assid- 
uous attentions  to  one  Mike  Bronzich,  and  that  said  Bronzich 
visited  the  defendant  at  the  home  December  4,  1915,  shortly 
prior  to  the  institution  of  this  action,  in  the  absence  of  the 
plaintiff.  Without  discussing  in  detail  the  evidence  with  re- 
spect to  this  allegation,  it  was  proven  beyond  a  reasonable 
doubt  the  plaintiff  was  present  at  that  time  and  left  defendant 
and  Bronzich  there  together.  These  allegations  and  others  as 
to  cruel  and  inhuman  treatment  are  followed  by  the  direct  and 
positive  allegation  of  adulterous  relations  between  the  de- 
fendant and  Mike  Bronzich,  but  the  evidence  is  wholly  inade- 
quate to  sustain  it.  While  there  is  some  evidence  tending  to 
show  pleasant  relations  between  defendant  and  Bronzich,  there 
is  none  of  indecent  intimacy  between  them.  His  visits  to  the 
Olsen  home  were  for  the  purpose  of  taking  or  getting-  away 
his  laundry,  and  there  is  no  evidence  to  show  that  at  anv  par- 
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ticular  time  or  times  he  went  there  for  an  adulterous  purpose, 
or  that  he  had  a  reasonable  opportunity  to  commit  the  adul- 
terous act.  For  these  reasons,  the  application  or  action  for 
divorce  upon  the  allegations  of  the  complaint  is  refused. 

The  court  is  of  opinion,  however,  that  the  defendant  is  en- 
titled to  a  divorce  from  the  plaintiff  upon  her  separate  an- 
swer and  cross-complaint.  The  cross-^complaint  alleges  cruel 
and  inhuman  treatment  by  the  plaintiff,  in  that  he  charges  the 
defendant  with  adultery  in  his  (the  plaintiff's)  complaint,  and 
for  other  misconduct,  etc. 

I  cannot  find  any  authority  for  the  proposition  that  the  mere 
filing  of  a  complaint  upon  the  ground  of  supposed  adultery  is 
of  itself  sufficient  ground  to  support  a  cross-complaint  of  the 
wife,  praying  to  be  divorced  from  the  husband  upon  the  ground 
that  she  has  been  subjected  to  outrage,  although  he  fails  to 
establish  his  charge,  and  the  contrary  view  is  expressed  in 
Simons  v.  Simons,  13  Tex.  468.  Still  there  are  authorities 
leaning  strongly  that  way.  See  Smith  v.  Smith,  8  Or.  100- 
102;  Crow  v.  Crow,  29  Or.  392,  45  Pac.  761,  and  cases; 
Mathewson  v.  Mathewson,  81  Vt.  173,  69  Atl.  646,  18  L.  R. 
A.  300-311  etseq. 

In  this  case,  however,  there  are  other  acts  and  circum- 
stances worthy  of  consideration.  The  plaintiff  in  his  com- 
plaint charges  the  defendant  with  unchastity  and  adultery, 
but  introduces  evidence  of  most  trivial  incidents  to  substan- 
tiate the  charges,  such  as  the  incident  of  December  4th-5th, 
when  the  co-respondent  in  the  complaint  called  on  the  defend- 
ant in  the  presence  of  the  plaintiff,  and  not  in  his  absence,  as 
charged  in  the  complaint.  In  addition  to  the  charge  of  adul- 
tery, made  on  such  trivial  incidents  or  evidence,  there  is  am- 
ple evidence  in  the  case  showing  a  course  of  general  bad  con- 
duct and  ill  treatment  by  the  plaintiff  toward  the  defendant, 
and  that  ill  will  has  existed  between  the  plaintiff  and  the  de- 
fendant for  a  considerable  length  of  time,  for  the  reason  that 
the  defendant  would  not  supply  the  plaintiff  more  generously 
with  her  hard-made  earnings.  These  matters  and  others  dis- 
closed by  the  evidence,  coupled  with  the  instance  of  Decem- 
ber 1st,  when  it  is  clearly  shown  that  the  plaintiff  went  home, 
and,  on  the  refusal  of  defendant  to  give  him  $500,  treated  her 
in  a  most  shameful  way,  breaking  up  and  knocking  down  tlie 
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stove,  etc.,  show  cruel  and  inhuman  treatment  by  the  plain- 
tiff toward  the  defendant  under  section  1299,  as  defined  and 
interpreted  by  the  courts,  and  entitle  the  defendant  to  the 
divorce  prayed  for  in  her  cross-complaint.  A  decree  may 
be  entered  in  accordance  with  this  opinion,  and  dissolving  the 
restraining  order  heretofore  made  and  entered  herein. 


TAIRHAVEN  MINING  CO.  v.  IMMACHUCK  DREDGING  CO. 

(Second  Dlyision.     Nome.    March  4,  1916.) 

No.  2384. 

1.  Evidence  ^=»586(3,4) — ^Affirmative  Better  Than  Neoativb. 

Affirmatlye  evidence  is  better  than  negative.  Where  the  faet 
in  issue  is  what  was  actually  done  by  the  witness,  the  reason 
for  applying  the  rule  is  stronger  than  if  the  issue  was  merely 
.  what  was  seen  or  heard;  for  to  remember  what  one  does  is 
easier  than  to  remember  what  one  has  seen  or  heard.  What 
one  has  done  is  in  the  very  nature  of  things  impressed  more  in- 
-  delibly  on  the  doer's  mind.  Where  there  are  a  greater  number  of 
witnesses  who  testify  that  the  work  in  question  was  not  done  as 
against  those  testifying  that  it  was  done,  the  testimony  of  the 
former  is  wholly  negative  in  character  and  unreliable,  and 
cannot  prevail  against  the  latter. 

2.  New  Tbial  ^=3»95 — Subpbise. 

On  a  motion  for  a  new  trial,  on  account  of  surprise,  the 
courts  interfere  with  verdicts  on  the  ground  of  surprise  with 
great  reluctance.  If  the  surprise  was  owing  to  the  least  want 
of  diligence  of  the  applicant,  the  motion  will  be  denied. 

3.  New  Tbiai.  ^=s>9&— Nbwlt  Discovebbd  Evidence. 

The  rule  is  that  a  court  will  not  be  Justified  in  setting  aside 
a  verdict  and  granting  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  except  the  following  requirements  be  fulfilled: 
(1)  It  must  be  such  as  will  probably  change  the  result.  (2)  It 
must  have  been  discovered  since  the  trial.  (3)  It  must  be  sudi 
as  could  not  have  been  discovered  before  the  trial  by  due  dili- 
gence. (4)  It  must  be  material  to  the  issue;  it  must  not  be 
merely  impeaching,  or  contradicting  the  former  evidence,  or 
merely  cumulative. 

This  is  an  action  to  quiet  title  to  certain  placer  mining  claims 
known  as  Nos.  5  and  6  below  Hannum  Creek  on  the  Immachuk 
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River.    The  plaintiff  claims  under  locations  made  in  1911 ;  de- 
fendant claims  under  locations  made  long  prior  to  1908. 

Plaintiff  concedes  the  original  validity  of  defendant's  lo- 
cations, but  contends  that  each  of  the  claims  became  forfeited 
and  open  to  relocation  by  reason  of  the  failure  of  the  defend- 
ant, or  its  predecessor  in  interest,  to  perform  the  annual  work 
required  by  law  for  the  years  of  1908,  1909,  and  1910.  Under 
the  stipulation  filed,  the  sole  issue  to  be  determined  is  as  to 
whether  or  not  the  annual  assessment  work  or  labor  was  per- 
formed on  or  for  the  benefit  of  the  premises  in  controversy 
during  each  of  the  years  of  1908,  1909,  and  1910.  The  de- 
fendant has  attempted  to  prove  that  said  annual  assessment 
work  was  done:  (1)  By  the  building  of  a  ditch  without  the 
boundaries  of  the  two  claims,  5  and  6;  and  (2)  by  assessment 
work  done  on  the  claims  themselves. 

Ira  D.  Orton,  of  Seattle,  Wash.,  and  G.  B.  Grigsby,  of 
Juneau,  for  plaintiff. 

O.  D.  Cochran,  of  Nome,  and  W.  A.  Gilmore,  of  Seattle, 
Wash.,  for  defendant. 

TUCKER,  District  Judge.  In  my  view  of  the  testimony  in 
this  case,  it  is  unnecessary  to  consider  the  evidence  or  the  legal 
question  involved  in  the  first  ground  of  defense.  The  sole 
issue  IS  whether  or  not  the  required  assessment  work  was 
done  on  the  surface  of  claims  Nos.  5  and  6  below  Hannum 
Creek.  It  is  contended  by  the  counsel  for  plaintiff  that  the 
omission  of  the  labor  done  on  the  claims  from  the  affidavit 
of  proof  of  claims  filed  by  EHck  Hoogendoorn  impeaches  and 
wholly  discredits  his  testimony;  but  the  court  cannot  agree 
with  this  contention,  and  the  issue  must  therefore  be  decided 
upon  the  weight  of  the  evidence,  upon  the  law  applicable 
thereto. 

In  Jones  on  Evidence,  vol.  3,  §  901,  the  author  says : 

"It  is  a  general  rule  of  evidence  that  affirmatiye  testimony  is 
stronger  than  negative;  in  other  words,  that  'the  testimony  of  a 
credible  witness  that  he  saw  or  heard  a  particular  thing  at  a  par- 
ticular time  and  place  is  more  reliable  than  that  of  an  equally  credi- 
ble witness  who,  with  the  same  (^portunities,  testifies  that  he  did 
not  hear  or  see  the  same  thing  at  the  same  time  and  place.' " 

"The  reason  for  this  rule  is  that  the  witness  who  testifies  to  a 
negative  may  have  forgotten  what  actually  occurred,  while  it  is  im- 
possible to  remember  what  never  existed.    *    *    *    So  the  positive 


Digitized  by  VjOOQ IC 


464  6  ALASKA  REPORTS 

testimony  of  a  siugle  witness  is  entitled  to  more  weighf  than  that  of 
several  witnesses  equally  credible  who  testify  negatively,"  etc. 

In  this  case,  the  fact  in  issue  is  what  was  actually  done,  and 
the  reason  for  applying  the  rule  is  stronger  than  if  the  issue 
was  merely  what  was  seen  or  heard,  for  to  remember  what 
one  does  is  easier  than  to  remember  what  one  has  seen  or 
heard ;  what  one  has  done  is  in  the  very  nature  of  things  im- 
pressed more  indelibly  on  the  doer's  memory.  On  the  other 
hand,  the  negative  testimony  in  this  case  is  exceedingly  im- 
probable by  reason  of  the  fact  that  a  period  of  more  than  five 
years  has  passed  since  the  matters  in  issue  are  alleged  to  have 
occurred.  Therefore,  while  there  are  a  greater  number  of 
witnesses  who  testify  that  the  work  in  question  was  not  done  as 
against  those  testifying  that  it  was  done,  the  testimony  of  the 
former  is  wholly  negative  in  character  and  unreliable  and  can- 
not prevail  against  the  latter. 

I  am  of  the  opinion  that  the  defendant  has  sustained  the 
burden  of  proof  cast  upon  it,  and  that  it  is  entitled  to  a  judg- 
ment in  this  case. 

In  the  determination  of  the  motion  to  reopen  the  case  because 
of  surprise  and  the  discovery  of  new  evidence,  I  have  been  at 
great  pains  to  consider  the  motion  thoroughly,  but  have  finally 
concluded  that  the  case  should  not  be  reopened.  In  U.  S.  v. 
Smith,  1  Sawy.  303,  Fed.  Cas.  No.  16,341,  it  was  held  that 
courts  interfere  with  verdicts  on  the  ground  of  surprise  with 
great  reluctance.  If  the  surprise  was  owing  to  the  least  want 
of  diligence  of  the  applicant,  the  motion  will  be  denied;  and 
in  State  v.  Gardner,  33  Or.  153,  54  Pac.  809,  it  was  held  that 
"where  a  party  did  not  move  for  a  continuance  at  the  time  an 
alleged  surprise  occurred,  but  waited  until  after  verdict,  he 
waived  the  objection."  But  I  fail  to  see  wherein  there  was 
any  surprise  in  this  case;  the  defendant  had  two  defenses, 
on  either  of  which  it  could  rely.  It  was  not  up  to  it  to  show 
its  hand  or  disclose  its  defense ;  there  is  nothing  in  the  record 
from  which  it  may  be  gathered  that  the  plaintiff  was  surprised. 

Now,  upon  the  question  of  newly  discovered  evidence,  the 
rule  is  that  a  court  will  not  be  justified  in  setting  aside  a  ver- 
dict and  granting  a  new  trial,  except  the  following  require- 
ments be  fulfilled :  (1)  It  must  be  such  as  will  probably  change 
the  result.  (2)  It  must  have  been  discovered  since  the  trial. 
(3)  It  must  be  such  as  could  not  have  been  discovered  before 
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the  trial  by  due  diligence.  (4)  It  must  be  material  to  the  is- 
sue; it  must  not  be  merely  impeaching,  or  contradicting  the 
former  evidence,  or  merely  cumulative.  State  v.  Hill,  39  Or. 
94,  65  Pac.  518;  State  v.  Gardner,  33  Or.  149,  54  Pac.  809,  and 
cases  cited.  In  my  opinion,  the  third  and  fourth  requirements 
of  the  law  are  wanting;  due  diligence  to  obtain  the  evidence 
before  the  trial  has  not  been  shown,  and  the  evidence  offered 
by  the  affidavits  is  merely  impeaching,.contradicting,  and  cumu- 
lative. 

Findings  of  fact  and  law  may  be  presented  in  accordance 
with  this  opinion. 


UNITED  STATES  v.  MASON  et  aL 

(Second  Division.    Nome.    April  6,  1916.) 

No.  1034-O. 

WlTNEBSEB    ^=»308  —  CBIMINAL    LAW  —  INCRIMINATING    EVIDENCE  — 

Grand  Jury. 

Witnesses  called  before  a  grand  jury,  and  shown  to  have  been 
present  in  a  room  when  alleged  acts  of  gambling  at  cards  took 
place  there,  refused  to  answer  questions  relating  thereto  upon 
the  ground  that  their  answers  would  tend  to  convict  them  of 
crime.  The  grand  jury  reported  the  facts  to  the  judge,  who 
cited  the  witnesses,  and  after  a  hearing  ordered  each  of  them 
to  answer  the  stated  questions.  On  being  recalled  before  the 
grand  jury,  each  refused  to  answer  as  before.  They  were 
then  cited  for  contempt  of  court.  Held,  the  true  rule  in  such 
cases  is  that  stated  in  Ex  parte  Irvine  (G.  0.)  74  Fed.  954.  The 
true  rule  is  that  it  is  for  the  judge  before  whom  the  question 
arises  to  decide  whether  an  answer  to  the  question  put  may 
reasonably  have  a  tendency  to  criminate  the  witness,  or  to 
furnish  proof  of  a  link  in  the  chain  necessary  to  convict  him  of 
a  crime. 

F.  M.  Saxton,  U.  S.  Dist.  Atty.,  of  Nome,  for  the  United 
States. 

G.  B.  Grigsby,  of  Juneau,  and  H.  O'Neill,  of  Nome,  for  de- 
fendants. 

TUCKER,  District  Judge.    This  case  comes  before    this 
court  upon  an  affidavit  for  contempt  made  by  Fraiik  P.  Wil- 
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Hams,  foreman  of  the  grand  jury  duly  impaneled  and  sworn 
for  the  regular  term  of  this  court  beginning  January  29,  1916, 
which,  in  investigating  a  charge  of  gambling  against  certain 
persons,  called  as  witnesses  the  above-named  defendants,  who, 
being  duly  sworn,  testified  that  they  were  sitting  at  a  table 
at  the  time  and  place  at  which  the  parties  then  being  inves- 
tigated were  arrested  upon  said  charge  of  gambling;  but  the 
witness  Mason,  being  asked  the  following  questions,  viz.: 
"Was  there  a  game  of  cards  being  played  on  this  particular 
evening?  Was  there  a  game  of  cards  being  played  at  an- 
other table  at  this  time?" — ^refused  to  answer  the  same;  and 
the  witness  Hanson,  being  asked  the  following  questions,  viz. : 
"If  at  this  time,  or  just  prior  to  this  time,  that  yourself  and 
others  were  arrested  in  the  Arctic  Billiard  Parlors,  if  you 
saw  any  one  there  playing  'stud  poker'  or  'pangingi'?  If  at 
this  same  time  you  saw  any  one  playing  a  game  of  cards  at 
the  table  at  which  you  were  sitting?" — refused  to  answer  the 
same,  whereupon  the  grand  jury  presented  to  the  judge  of  this 
court  a  report  setting  forth  the  foregoing  facts,  and  this  court, 
the  above-named  defendants  being  present  in  person  and  by 
their  attorney,  ordered  and  directed  each  of  said  defendants 
to  answer  the  aforesaid  questions  to  them  respectively  pro- 
pounded; but  the  defendant  Mason,  being  then  recalled  be- 
fore the  grand  jury,  persisted  in  refusing  to  answer  the  first 
of  said  questions,  and  the  defendant  Hanson,  being  recalled 
before  the  grand  jury,  persisted  in  refusing  to  answer  either 
of  said  questions,  all  of  which  is  set  forth  in  said  affidavit  for 
contempt,  to  which  said  defendants  have  interposed  a  demur- 
rer. 

Counsel  for  defendants  have  argued  this  case  elaborately 
and  ably,  and  they  have  cited  the  two  great  leading  cases  on 
the  question  before  this  court  in  support  of  their  contention 
that  the  questions  propounded  by  the  grand  jury  to  the  de- 
fendants are  incriminatory.  The  facts  in  those  cases  were 
not  like  those  involved  here,  and  we  have  to  apply  the  law  to 
these  particular  questions  or  the  facts  here.  I  cannot  agree 
with  counsel's  view  or  interpretation  of  Chief  Justice  Mar- 
shall's language  in  the  Burr  Case,  nor  with  his  view  of  the  lan- 
guage of  the  court  in  the  Counselman  Case. 

In  Ex  parte  Irvine  (C.  C.)  74  Fed.  954,  Judge  Taft  re- 
viewed the  language  of  Marshall,  C.  J.,  in  the  Burr  Case,  and 
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the  decision  of  the  Supreme  Court  in  the  Counselman  Case, 
and  the  following  is  his  statement  of  the  rule  of  law  in  thpse 
cases,  and  it  seems  to  me  it  states  the  rule  correctly,  viz. : 

"The  secoud  question  is  whether  the  statement  of  the  witness  that 
his  answer  to  the  question  would  criminate  him  was  conclusive,  so 
that  the  court  could  not  compel  an  answer  thereto.  The  great 
weight  of  authority,  as  well  as  a  due  regard  for  the  right  of  the 
community  to  have  the  wheels  of  Justice  undogged,  as  far  as  may 
be  consistent  with  the  liberty  of  the  individual,  leads  us  to  reject 
the  doctrine  that  a  witness  may  avoid  answering  any  question  by  the 
mere  statement  that  the  answer  would  criminate  him,  however  un- 
reasonable such  statement  may  be.  The  true  rule  is  that  it  is  for 
the  Judge  before  whom  the  question  arises  to  decide  whether  an, 
answer  to  the  question  put  may  reasonably  have  a  tendency  to  crimi- 
nate the  witness,  or  to  furnish  proof  of  a  link  in  the  chain  of  evi- 
dence necessary  to  convict  him  of  a  crime.  It  Is  Impossible  to  con- 
ceive of  a  question  which  might  not  elicit  a  fact  useful  as  a  link  in 
proving  some  supposable  crime  against  a  witness.  The  mere  state- 
ment of  his  name  or  of  his  place  of  residence  might  identify  him  as 
a  felon;  but  it  is  not  enough  that  the  answer  to  the  question  may 
furnish  evidence  out  of  the  witness'  mouth  of  a  fact  which,  upon 
some  imaginary  hypothesis,  would  be  the  one  link  wanting  In  the 
chain  of  proof  against  him  of  a  crime.  It  must  appear  to  the  court, 
from  the  character  of  the  question,  and  the  other  facts  adduced  In 
the  case,  that  there  is  some  tangible  and  substantial  probability  that 
the  answer  of  the  witness  may  help  to  convict  him  of  a  crime."  74 
Fed.  9e0. 

The  foregoing  is  only  in  reply  to  the  argument  of  counsel 
for  defendants  as  to  what  is  an  incriminatory  question,  and 
who  is  to  determine  its  character.  But  I  overrule  the  de- 
murrer on  the  ground  that  the  matter  as  to  whether  or  not  the 
questions  put  to  these  witnesses  or  defendants  are  incrimina- 
tory cannot  now  be  raised  in  this  way.  The  validity  of  my 
order  for  the  defendants  to  answer  these  questions  can  only 
be  attacked  by  appeal,  or  probably  by  habeas  corpus  proceed- 
ings, should  die  defendants  be  committed. 
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STOREY  V.  BREEDMAN. 

(Third  Division.    Valdez.    April  22,  1910.) 

No.  74a 

Release  «=»29(4)— Parties — Actions — Torts. 

Plaintiff  brought  suit  to  recover  the  value  of  furniture  wrong- 
fully taken  from  him  by  the  defendant.  The  latter  answered  that, 
if  liable,  he  was  jointly  liable  with  three  other  persons;  that 
the  plaintiff  had  released  them,  whereby  the  defendant  was  also 
released.  Heldy  the  rule  is,  where  one  or  more  tort-feasors  pays 
a  valuable  consideration  for  a  release  from  liability,  the  person 
Injured  reserving  the  right  to  sue  the  other  wrongdoers,  the 
amount  paid  by  the  party  released  extinguishes  pro  tanto  the 
amount  of  damages,  but  does  not  release  the  other  wrongdoers 
from  liability. 

Donohoe  &  Dimond,  of  Valdez,  for  plaintiff. 
R.  E.  Capers,  of  Cordova,  and  Lyons  &  Ritchie,  of  Valdez, 
for  defendant. 

BROWN,  District  Judge.  Defendant  sets  up  as  one  defense 
to  this  action  that,  if  liable  at  all  for  the  taking  of  the  furni- 
ture complained  of  by  plaintiff,  he  was  liable  jointly  with 
several  others,  Dooley,  Thisted,  and  Ross,  who  for  a  valuable 
consideration  were  released  by  plaintiff,  who  agreed  not  to  sue 
them  for  the  wrongful  act,  but  in  the  agreement  so  releasing 
said  joint  tort-feasors  the  plaintiff  expressly  reserved  his  right 
of  action  against  defendant  Breedman.  This,  the  defendant 
Breedman  claims,  operated  as  a  release  and  discharge  of  him- 
self as  an  alleged  joint  wrongdoer.  To  this  the  plaintiff  de- 
murs, on  the  ground  that  the  defendant's  answer,  setting  up 
said  facts,  does  not  state  facts  sufficient  to  constitute  a  de- 
fense. 

There  seems  to  be  considerable  conflict  in  the  authorities. 
In  the  very  recent  case  of  Stires  v.  Sherwood  et  al.,  in  the 
Supreme  Court  of  the  state  of  Oregon,  decided  January  19, 
1915,  and  found  in  75  Or.  108,  145  Pac.  645,  the  court  says: 

**The  well-established  rule  of  law  is  that  the  absolute  discharge  of 
one  Joint  tort-feasor  from  liability  on  account  of  the  alleged  tort  is 
a  release  of  all  the  others.  The  reason  of  the  precept  is  that  the 
plaintiff  has  but  one  cause  of  action  and  can  reap  but  one  satisfaction. 

^=9See  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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There  are  some  apparent  variations  from  this  doctrine.  One  is 
that  an  agreement  not  to  sue  one  of  the  calpable  parties  is  no  bar  to 
an  action  against  the  other.  This  depends  upon  the  principle  that 
Joint  tort-feasors  are  Jointly  and  severally  liable,  and  that  any  indi- 
vidual against  whom  action  is  instituted  cannot  complain  of  the  non- 
Joinder  of  his  fellows.  It  can  make  no  difference  in  principle 
whether  the  nonjoinder  is  a  gratuity  on  the  part  of  the  plaintiff,  or 
whether  he  has  been  moved  to  that  course  by  monetary  considera- 
tions. The  authorities  strongly  support  this  apparent  exception.  Bell 
V.  Perry,  43  Iowa,  368;  Texarkana  Tel.  Co.  v.  Pemberton,  86  Ark. 
329,  111  S.  W.  257 ;  Louisville  Times  Co.  v.  Lancaster,  142  Ky.  122, 
133  S.  W.  1155;  Matheson  v.  O'Kane,  211  Mass.  91,  97  N.  E.  638,  39 
L.  R.  A.  (N.  S.)  475,  Ana  Cas.  1913B,  267 ;  Smith  v.  Dixie  Park  & 
Amusement  Ca,  128  Tenn.  112,  157  S.  W.  900;  Robertson  v.  Tram- 
mell,  98  Tex.  364,  83  S.  W.  1098;  Id.,  37  Tex.  Civ.  App.  53,  83  S.  W. 
258. 

''It  is  also  stated  by  some  writers  and  Judges  that  a  partial  set- 
tlement only  may  be  effected  without  prejudice  to  the  chose  in  action 
against  the  others,  where  one  of  the  wrongdoers  pays  a  valuable 
consideration  to  the  plaintiff  and  secures  from  him  a  release,  when 
it  is  expressly  agreed  between  the  contracting  parties  that  the  dis- 
cbarge of  the  one  shall  not  bar  the  action  against  the  remaining  de- 
fendants. In  such  cases,  however,  the  amount  paid  extinguishes  pro 
tanto  the  amount  of  damages  otherwise  recoverable  from  the  other 
parties  in  subsequent  litigation.  The  authorities  favoring  this  prepo- 
sition proceed  upon  the  theory  that  the  intention  of  the  parties  to 
the  contract  should  govern,  where  it  is  expressed  in  the  terms  of 
the  stipulation  between  them.  Supporting  this  view  are  such  cases 
as  Atchison,  etc.,  Ry.  Co.  v.  Classin  (Tex.  Civ.  App.)  134  S.  W.  358 ; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bass  (Tex.  Civ.  App.)  140  S.  W.  860; 
J.  Rosenbaum  Grain  Co.  v.  Mitchell  (Tex.  dv.  App.)  142  S.  W.  121 ; 
Kropidlowski  v.  Pfister  &  Vogel  Leather  Co.,  149  Wis.  421,  135  N. 
W.  839.  39  L.  R.  A.  (N.  S.)  509;  Blackmer  v.  McCabe,  86  Vt.  303,  85 
Atl.  113;  Edens  v.  Fletcher,  79  Kan.  139,  98  Pac.  784,  19  L.  R.  A. 
(N.  S.)  618.  Others  put  it  upon  the  principle  that,  considering  to- 
gether both  the  feature  embodying  the  release  and  the  reservation  of 
right  to  pursue  the  remaining  wrongdoers,  such  an  instrument  is 
properly  construed  as  a  covenant  not  to  sue  the  party  discharged. 

"Many  other  authorities  hold  that  an  absolute  discharge  of  one, 
although  accompanied  by  the  reservation  of  right  to  sue  other,  de- 
fendants, still  operates  as  a  discharge  of  all  of  them.  The  teaching 
of  these  precedents  is  that  the  contracting  parties  have  no  right  to 
give  an  effect  to  their  stipulation  prejudicial  to  the  rights  of  other 
individuals,  and  that  their  reservatioci  is  simply  void  as  contrary  to 
the  general  effect  and  design  of  the  document.  This  principle  is  sup- 
ported by  the  following  citations:  McBride  v.  Scott,  132  Mich.  176,  93 
N.  W.  243,  61  L.  R.  A.  445,  102  Am.  St  Rep.  416,  1  Ann.  Cas.  61 ; 
Ducey  v.  Patterson,  37  Colo.  216,  86  Pac  109,  9  L.  R.  A.  (N.  S.)  1066, 
119  Am.  St.  Rep.  284,  11  Ann.  Cas.  393;  Flynn  v.  Manson,  19  Cal. 
App.  400,  126  Pac.  181 ;   Abb  v.  Nor.  Pac.  Ry.  Co.,  28  Wash,  428,  68 
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Pac.  954,  68  L.  R.  A.  293,  92  Am.  St  Rep.  864 ;  Dulaney  v.  Buffum,. 
173  Mo.  1,  73  S.  W.  125;  Bums  v.  WomWe,  181  N.  C.  173.  42  S.  E. 
573;  Farmers*  Savings  Bank  v.  Aldrlch,  153  Iowa,  144,  133  N.  W. 
383;  Louisville  &  N.  R.  Co.  v.  Allen  [67  Fla.  257]  65  South.  8  [U 
R.  A.  1915C,  20]." 

In  my  opinion  the  rule  best  sustained  by  reasons  of  com- 
mon sense  and  justice  is  that  where  one  of  the  wrongdoers 
pays  a  valuable  consideration  to  the  plaintiff  and  secures 
from  him  a  release,  and  the  one  having  the  cause  of  action  re- 
serves the  right  to  sue  any  joint- wrongdoer  not  so  released^ 
the  amount  paid  by  the  released  joint  wrongdoers  extinguish- 
es pro  tanto  the  amount  of  damages  otherwise  recoverable 
from  the  other  parties,  in  subsequent  litigation.  It  seems, 
eminently  fair  and  just  that  if  several  parties,  it  may  be  with- 
out intentional  wrong  on  their  part,  are  held  to  be  jointly  li- 
able for  some  tort;  that  one  or  more  of  them,  less  than  the 
whole  number,  for  reasons  best  known  to  themselves,  may  de- 
sire to  be  released  from  the  expense  and  uncertainty  of  liti- 
gation and  effect  a  settlement  and  compromise  with  the  claim- 
ant, it  certainly  is  in  harmony  with  sound  public  policy  that 
they  should  be  permitted  so  to  do.  The  claimant,  on  the  other 
hand,  ought  not,  in  reason  or  justice,  to  be  permitted  to  col- 
lect full  compensation  for  his  alleged  injury  from  one  joint 
tort-feasor,  reserving  his  right  of  action  against  the  others, 
and  then  proceed  similarly  until  he  has  collected  full  com- 
pensation, it  may  be,  a  great  many  times.  The  evidence  on  the 
trial  should  disclose  the  probable  amount  of  damages  to  which 
plaintiff  is  entitled  and  the  amount  which  he  has  already  re- 
ceived in  satisfaction  thereof. 

The  demurrer  goes  also  to  a  few  other  separate  defenses 
which  it  is  not  necessary  here  to  consider.  It  is  sufficient  to 
state  that  under  some  circumstances  the  defenses  set  up  might 
constitute  a  bar  to  plaintiff's  recovery. 

The  demurrer  will  be  overruled  on  all  the  grounds  set  up. 
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THMNKET  PACKING  CO.  ▼.  HABRIS  &  CO. 

(First  DlYisloQ.    Jnneau.    June  a»  1916.) 

No.  1440-A. 

1.  Fish  ^=»10(2) — Fish  Traps— Licenses. 

The  plaintiff  sought  to  secure  an  injunction  against  the  de- 
fendants constructing  a  fish  trap  on  a  site  previously  chosen  by 
the  plaintiff,  upon  the  ground  that  plaintiff  had  a  prior  terri- 
torial license  to  operate  a  fish  trap  at  that  place.  Held,  one 
does  not  need  a  territorial  license  to  authorize  him  to  construct 
a  fish  trap,  but  only  for  the  purpose  of  engaging  in  the  business 
of  catching  fish  by  means  of  a  trap.  There  is  no  provision  of 
law  whereby  the  officers  of  the  territory  have  authority  to  segre- 
gate the  site  from  the  public  domain  or  confer  any  title  thereto 
on  plaintiff. 

2.  Injunction  ^=»136(3) — Fish  Tbaps— Nuisances. 

The  owner  of  a  lawfully  located  and  constructed  fish  trap 
may  maintain  injunction  against  another,  who  seeks  to  con- 
struct another  fish  trap  within  a  prohibited  distance  from  his 
trap  on  account  of  some  special  injury  which  the  building  of 
such  second  trap  would  do  to  him ;  but  the  owner  of  the  first 
trap  cannot  enjoin  the  building  of  the  second  trap  simply  be- 
cause the  latter  is  contrary  to  law,  without  showing  some  special 
damage  to  himself ;  for  if  only  a  violaticm  of  law  is  shown,  and 
no  special  injury  is  shown,  the  prohibited  trap  would  be  a  public 
nuisance,  and  not  a  private  nuisance,  and  so  not  to  be  abated  at 
the  suit  of  an  individuaL 

On  the  24th  of  March,  1916,  both  parties  hereto  were  engag- 
ed in  constructing  fish  traps  in  the  navigable  waters  of  the 
United  States  in  a  small  indentation  locally  known  as  Ground 
Hog  Bay.  On  that  day  plaintiff  brought  this  suit  to  obtain  a 
decree  enjoining  the  defendants  from  interfering  with  it  in 
the  construction  of  its  fish  trap,  and  on  March  27th,  on  an  ex 
parte  application,  it  procured  an  order  herein  restraining  the 
defendants  from  doing  certain  things.  Defendants  evidently 
considered  this  as  a  command  that  they  cease  work  on  the  fish 
trap  which  they  were  constructing.  In  compliance  with  their 
understanding  of  the  injunction,  they  ceased  work  and  have 
not  since  resumed  it.  However,  at  the  time  of  the  service  of 
said  restraining  order  the  trap  of  the  defendants  was  practical- 

^=9See  same  topic  ft  KEY -NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes  ' 
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ly  completed,  needing  only  the  web.  Meanwhile  the  plaintiff 
continued  the  construction  of  its  trap,  but  it  sheered  the  line 
of  the  trap  off  a  little  to  one  side  on  account  of  the  work  that 
was  being  prosecuted  by  the  defendants. 

As  the  matter  stands  at  this  hearing,  both  traps  are  virtually 
complete;  but,  as  the  fishing  season  has  not  opened,  neither 
one  is  in  operation. 

Defendants  have  filed  a  cross-complaint,  denying  any  priori-, 
ty  of  right  in  plaintiff,  alleging  that  they  themselves  are  enti- 
tled to  priority,  and  that  the  plaintiffs'  trap  will  cork  their  own 
and  render  the  same  valueless. 

The  case  is  here  now  on  the  merits. 

The  evidence  on  behalf  of  plaintiff  is  in  substance  as  fol- 
lows: In  1915,  the  plaintiff  company,  having,  through  its 
officers  and  agents,  inspected  Ground  Hog  Bay,  concluded  that 
in  the  spring  of  1916  it  would  build  a  fish  trap  there.  Page 
118.  Accordingly,  in  February,  1916,  plaintiff  sent  a  survey- 
or to  the  locality,  who,  on  the  20th  of  that  month,  began  to 
make  a  survey  of  what  is  referred  to  in  the  pleadings  and  evi- 
dence as  "trap  site  No.  14,  Thlinket  Packing  Company."  The 
sum  and  substance  of  the  doings  of  the  surveyor,  however,  was 
simply  the  establishment,  by  surveys  on  the  shore,  of  the  locus 
of  a  shore  pile  to  indicate  the  locus  of  plaintiff's  proposed  trap,, 
so  far  as  markings  on  the  shore  can  be  taken  to  indicate  the 
locus  of  a  structure  proposed  to  be  erected  many  hundreds  of 
feet  therefrom  out  in  the  navigable  waters.  On  February  19, 
1916,  the  plaintiff  procured  a  license  from  the  territorial 
treasurer  of  Alaska,  in  compliance  with  chapter  76  of  the  Ses- 
sion Laws  of  1915,  and  on  or  about  February  22,  1916,  it  drove 
a  few  piles  for  the  purpose  of  indicating  that  it  claimed  the 
locus  as  a  fish  trap  site,  and  on  one  of  said  piles  placed  a  no- 
tice :  "T.  P.  Co.  Trap  No.  14,  Lie  365."  Plaintiff  did  nothing 
further  towards  the  physical  construction  of  a  trap  until 
March  21,  1916,  but  on  March  14,  1916,  plaintiff  was  granted  a 
permit  from  the  War  Department,  under  the  act  of  Congress 
approved  March  3,  1899  (30  Stat.  1121,  c.  425),  same  being 
the  Rivers  and  Harbors  Act  of  that  year.  On  March  17, 
1916,  plaintiff  learned  that  the  defendants  were  laying  claim 
to  the  location  and  that  their  pile  driver  was  driving  piles  on 
said  location.  Accordingly,  on  or  about  the  21st  of  March, 
1916,  plaintiff  reappeared  on  the  scene  and  resumed  the  driving 
of  piling  to  complete  the  trap  which  (it  says)  it  had  contem- 
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plated  building.  From  March  17th  to  March  25th  both  sides 
Avere  driving  piles,  striving  to  build  a  fish  trap. 

The  evidence  on  behalf  of  the  defendants  is  to  the  effect 
that  in  1915  they  likewise  concluded  to  build  a  fish  trap  at  or 
about  the  locus  quo,  and  with  that  end  and  purpose  in  view, 
on  February  5,  1916,  applied  for  a  permit  from  the  War  De- 
partment, which  was  granted  on  March  2,  1916.  Defendants 
did  not  procure  a  territorial  license  until  April  1,  1916,  al- 
though they  had,  prior  to  the  institution  of  this  suit,  entered 
into  an  arrangement  (whether  valid  or  not)  with  the  chief 
counsel  for  the  territory,  whereby  the  formal  issuing  of  a 
license  was  dispensed  with  until  certain  litigation  designed  to 
test  the  license  tax  law  of  the  territory  was  determined. 

No  evidence  was  introduced  on  either  side  showing,  or 
tending  to  show,  that  either  trap  as  constructed  at  all  interferes 
with,  or  detracts  from  the  value  of,  the  other  trap,  or  that 
either  party  is  doing,  or  threatening  to  do,  or  is  about  to  do, 
any  injury  to  the  other,  or  to  perpetrate  any  obstruction  to  or 
interference  with  the  enterprise  of  the  other. 

Winn  &  Burton,  of  Juneau,  for  plaintiff. 
Cheney  &  Ziegler,  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  It  is  apparent  that,  but  for 
the  temporary  injunction  issued,  defendants  would  have  had 
their  trap  complete  for  operation  before  plaintiff  had  its  trap 
in  that  condition;  and  as  the  matter  stands  now  plaintiff  is 
insisting  that  it  has  a  right  to  have  the  injunction  made  perma- 
nent, even  though  the  effect  of  said  injunction  will  be  to  allow 
plaintiff  to  operate  while  defendants  are  forbidden  to  operate. 
Defendants  insist  that  they  should  have  an  injunction  against 
plaintiff. 

There  is  no  ground  for  the  interposition  of  equity  on  be- 
half of  plaintiff,  or,  for  that  matter,  on  behalf  of  the  defend- 
ants, either.  Before  a  court  of  equity  will  enjoin  any  one  from 
doing  anything,  the  right  of  the  person  who  seeks  the  injunc- 
tion must  be  clear.  Plaintiff  bases  its  claim  for  an  injunction 
on  the  contention  that  the  territorial  license,  issued  by  the 
territorial  treasurer,  and  the  act  of  Congress  of  June  26,  1906 
(34  Stat.  478,  c.  3547),  which  prohibits  the  driving  or  con- 
structing of  any  trap  or  other  fixed  fishing  appliance  within 
600  yards  laterally  or  100  yards  endwise  of  any  other  trap 
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or  fixed  fishing  appliance  (Compiled  Laws,  §  262),  taken  to- 
gether, virtually  confers  an  exclusive  right  of  fishery  at  the 
locus  in  question. 

Let  us  examine  this  contention: 

As  to  the  territorial  license:  That  license  confers  no  right 
of  property.  The  act  of  the  Legislature  under  which  such 
licenses  are  granted  is  nothing  more  nor  less  than  the  imposi- 
tion of  a  license  tax  on  persons  engaging  in  certain  businesses, 
specifically  (in  this  case)  the  business  of  fishing  by  means  of 
fish  traps.  One  does  not  need  a  license  from  the  territory  to 
construct  a  fish  trap.  It  is  only  when  one  engages  in  the  busi- 
ness of  catching  fish  by  means  of  the  fish  trap  that  a  license  is 
required.  The  territorial  treasurer  would  probably  give  as 
many  licenses  as  there  are  people  who  offer  to  pay  for  them. 
The  territory  does  not  care  where  the  business  is  conducted. 
It  is  true  that  the  act  requires  the  applicant  to  state  generally 
the  place  where,  but  that  requirement  manifestly  is  for  the 
mere  purpose  of  fixing  a  way  to  identify  the  license  granted^  so 
that  the  license  money  may  not  be  collected  twice  from  the 
same  person.  There  is  no  provision  made  by  that  act,  or  by 
any  other  act,  whereby  the  officers  of  the  territory  segregate 
the  proposed  fish  trap  location  from  the  public  domain,  or  keep 
any  record  of  it  as  a  muniment  of  title  or  evidence  of  prop- 
erty rights.  The  act  does  not  purport  to  confer  any  rights, 
nor  does  it  pretend  to  settle  the  conflicting  claims  of  private 
individuals  to  the  same  piece  of  water,  to  be  used  for  fishing. 
,  And  so  with  the  act  of  June  26,  1906.  That  was  an  act  of 
Congress,  passed  for  the  conservation  of  the  fish  supply,  and 
has  nothing  to  do  with  private  rights.  It  simply  provides  that 
no  fish  trap  shall  be  built  within  so  many  feet  of  another  fish 
trap ;  but,  if  two  fish  traps  are  so  built,  the  act  does  not  under- 
take to  say  which  fish  trap  is  lawful  and  which  is  not.  It  may 
be  true  that  the  owner  of  a  lawful  fish  trap  may  enjoin  the 
building  of  another  fish  trap  (an  unlawful  one)  within  the  pro- 
hibited limits,  on  account  of  some  special  injury  which  the 
building  of  such  trap  will  do  to  him,  but  the  owner  of  the  first 
trap  cannot  enjoin  the  building  of  the  second  trap  simply  be- 
cause the  latter  is  contrary  to  law,  without  showing  some  spe- 
cial damage  to  himself ;  for,  if  only  a  violation  of  law  is  shown, 
and  no  special  injury  is  shown,  the  prohibited  trap  would  be  a 
public  nuisance,  and  not  a  private  nuisance,  and  so  not  to  be 
abated  at  the  suit  of  an  individual. 
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Plaintiff's  counsel  has  cited  certain  cases  from  the  state  of 
Washington  which  seem  to  hold  that  provisions  of  this  kind 
create  an  exclusive  right  of  fishing  within  the  area  described 
by  the  license,  but  an  investigation  of  the  statutes  of  the  state 
of  Washington  shows  very  plainly  that  the  cases  are  not  appli- 
cable. For  instance,  in  the  first  place,  in  the  state  of  Washing- 
ton no  fish  trap  can  be  constructed  without  a  license.  2  R.  & 
B.  Code  of  Washington,  §  5191.  In  the  second  place,  the 
statute  expressly  provides  that  a  map  must  be  filed  con- 
taining— 

''a  description  of  said  fishing  location  sufficient  for  its  ascertainment 
and  Identification  on  the  premises;  such  map  must  be  certified  by 
the  engineer  who  made  the  survey,  to  be  a  true  and  correct  map  of 
the  fishing  location  as  shown,  which  is  platted  thereon  from  his  sur- 
vey thereof,  made  on  behalf  and  at  the  request  of  the  occupant  or 
claimant  •  •  •  Such  map  shall  also  contain  a  certificate  of  the 
occupant  or  claimant  of  said  location,  stating  that  he  claims  the 
fishing  location  shown  on  the  map,  and  specifying  the  date  and 
number  of  the  license  under  which  said  location  is  held.  •  •  • 
Such  map  with  the  certificates  thereon  shall  be  filed  in  the  office  of 
the  county  auditor  of  the  county  In  which  such  fishing  location  is 
situated,  and  shall  from  the  date  of  its  filing  constitute  full  and  com- 
plete notice  that  the  location  shown  upon  said  map  is  owned,  held, 
occupied  and  claimed  by  the  person,  firm  or  corporation  designated 
thereon  as  occupant  or  claimant.  A  duplicate  copy  of  such  map 
shaU  also  be  filed  •  •  *  with  the  fish  commissioner  of  the 
state  of  Washington,  or  of  the  district  within  which  such  location  is 
situated.  And  it  shall  be  the  duty  of  all  county  auditors  and  fish 
commissioners,  in  whose  office  any  such  maps  may  be  ofPered  for 
fiUng,  to  receive  and  safely  keep  same  on  file  in  their  respective 
offices.  They  shall  also  keep  a  proper  and  convenient  index  of  all 
such  maps,  showing  the  time  and  dates  of  the  filing,  the  names  of  the' 
occupants  or  claimants  on  whose  behalf  such  maps  are  filed,  and  the 
serial  numbers  of  the  maps  in  the  order  filed,  all  of  which  must  be 
endorsed  on  the  respective  maps  when  filed." 

Then  the  said  statute  further  provides  that : 

"From  and  after  the  filing  of  any  such  map  in  the  office  of  any 
such  county  auditor,  the  occupant  or  claimant  of  the  fishing  location 
thereon  shown,  and  his  heirs,  successors  and  assigns,  shaU  have  the 
exclusive,  right  to  occupy,  maintain  and  fish  such  location,  to  renew 
the  licenses  therefor,  and  to  mortgage,  sell  and  transfer  such  right, 
during  such  time  as  he  or  they  shall  comply  with  the  requirements 
of  the  law  of  the  state  of  Washington,  pertaining  thereto  in  other 
respects."    Id.  |  5214. 

Thus  it  will  be  seen  that  the  Washington  cases  cited  depend 
upon  statute. 
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"As  a  general  proposition,  a  claim  of  an  exclusive  right  to  fish  in 
a  certain  part  of  navigable  waters  must  be  based  on  some  statutory 
enactment  of  the  state  having  Jurisdiction  over  such  waters,"  11 
B.  O.  L.  I  11,  p.  1025. 

"A  statute  will  not  be  construed  to  grant  a  privilege  so  repugnant 
to  the  common  rights  of  the  people  unless  its  language  clearly  re- 
quires such  a  construction."    Id.  §  11,  note  20. 

Now,  in  the  district  of  Alaska,  outside  of  the  acts  cited 
^  above,  there  is  no  statute  on  the  subject  of  fish  traps  or  fishing ; 
i.  e.,  there  is  no  statute  indicating  the  method  by  which  fish 
trap  sites  can  be  acquired,  nor  adjusting  the  relative  rights 
of  fish  trap  owners.  There  is,  therefore,  no  law  governing 
this  case,  unless  it  be  the  law  of  possession. 

Defendants  contend  that  some  peculiar  equity  or  priority 
inures  to  them  by  virtue  of  the  fact  that  their  permit  from  the 
War  Department  antedates  the  War  Department  permit  is- 
sued to  plaintiff.  This  contention  cannot  be  sustained.  It  has 
been  repeatedly  held  by  the  courts  that  such  permit  confers 
no  right  of  property.  The  act  was  passed  in  1899,  and  is  a 
general  act  for  all  the  navigable  waters  of  the  United  States. 
Its  object  and  purpose  is  to  keep  such  waters  free  from  ob- 
structions. It  has  nothing  to  do  with  fishing  sites  or  trap  lo- 
cations, except  incidentally  as  they  may  interfere  with  naviga- 
tion.   The  very  language  of  the  permit  itself  is  to  this  effect: 

"That  this  authority  does  not  give  any  property  rights,  either  in 
real  estate  or  material,  or  any  exclusive  privileges,  and  that  it  does 
not  authorize  any  injury  to  private  property  or  invasion  of  private 
rights,  or  any  infringement  of  federal,  territorial  or  local  laws  or 
regulations,  nor  does  it  obviate  the  necessity  of  obtaining  territorial 
assent  to  the  work  authorized.  It  merely  expresses  the  assent  of  the 
federal  government  so  far  as  concerns  the  public  rights  of  navigation."^ 

And  it  expressly  refers  to  the  decision  of  the  Supreme  Court 
on  the  subject,  to  wit,  Cummings  v.  Chicago,  188  U.  S.  410, 
23  Sup.  Ct.  472,  47  L.  Ed.  525.  It  is  nothing  more  nor  less 
than  a  simple  statement,  in  substance  and  effect,  that  the  per- 
son having  the  permit  of  the  Secretary  of  War  may  rest  as- 
sured that  the  general  government  will  not  raise  the  ^question 
that  the  structure  which  he  contemplates  interferes  with  navi- 
gation. 

As  there  is  no  statute  indicating  the  method  by  which  fish 
trap  sites  in  Alaska  waters  can  be  acquired,  and  no  statute 
adjusting  the  rights  of  fish  trap  owners  inter  sese,  we  are  fore- 
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ed  to  inquire  whether  there  is  any  general  principle  of  law 
governing  the  case.  We  are  urged  to  hold  that  the  law  of 
possession  applies,  and  that  he  who  is  prior  in  time  .should  be 
adjudged  to  be  prior  in  right.  No  doubt  that  principle  is  to  be 
applied  so  far  as  fish  traps  actually  constructed  are  concerned, 
for  any  one  who  actually  incloses  a  space  of  water  and  is  in 
the  actual  use  and  occupation  of  it  for  fishing  purposes  may 
maintain  his  inclosure  as  against  any  one  who  cannot  show  a 
better  right ;  but  this  is  so  because  he  has  an  actual  possession, 
a  possession  which,  if  it  were  land,  would  be  called  a  pedis 
possessio.  He  has  his  foot  upon  that  part  of  the  ocean,  and  he 
is  using  it  for  the  purposes  for  which  it  is  fit,  and  consequently 
he  has  a  superior  right,  because  he  is  there  first.  He  has  the 
right,  because  he  is  in  possession  of  and  actually  using  that 
particular  area  of  water ;  but  this  is  far  from  saying  that  any 
one  would  gain  a  priority  simply  because  he  was  the  first  to 
put  in  a  few  piles  in  a  wide  stretch  of  navigable  waters,  in- 
closing nothing,  or  was  the  first  to  stand  upon  the  shore  and 
say: 

"I  intend  to  flsbf  in  this  particular  place.  I  intend  to  build  a 
fishing  appliance  in  the  waters  off  this  shore."  (It  seems  that  both 
parties  attempted  to  do  this,  but  the  defendants  first  began  actual 
construction  of  a  fish  trap,  or  worked  faster,  and  thus,  at  the  time 
of  the  issuance  of  the  preliminary  injunction,  had  their  trap  more 
nearly,  to  completion  than  was  that  of  the  plaintiff.) 


The  right  of  fishery  in  the  navigable  water  is  a  common 
right.  It  is  a  right  of  almost  an  equal  grade  with  the  right  of 
navigation.  Certainly  it  is  an  older  right.  As  was  said  in  the 
case  of  Pacific  Steam  Whaling  Company  v.  Alaska  Packers' 
Association,  138  Cal.  636,  72  Pac.  163 : 

"The  right  of  fishery  in  the  waters  of  the  ocean,  whether  in  the 
open  sea,  or  where  the  waters  ebb  and  fiow  over  tidelands,  is  a 
public  right  which  may  be  exercised  by  any  citizen.  ♦  •  ♦  In 
its  very  nature,  the  exercise  of  the  right  of  fishing  in  the  public 
waters  of  the  ocean  is  not,  and  cannot  be,  exclusive.  Its  exercise,  no 
matter  by  whom  or  for  what  length  of  time,  is  only  the  exercise  of  a 
public  right.  There  can  be  no  possession,  for  the  purpose  of  fishery, 
of  an  area  of  land  covered  by  the  waters  of  the  ocean  that  is  at  all 
analogous  to  an  actual  possession  of  a  tract  of  upland  which  might 
give  the  possessor  a  right  of  action  against  a  mere  trespasser.  One 
who  exercises  this  public  right  of  fishery  in  the  sea  does  not  by  that 
make  himself  a  trespasser." 
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And  even  as  to  prescription  and  custom: 

"Prima  fade,  the  people  have  a  common  right  of  fishing  in  public 
waters,  and  the  burden  is  on  one  claiming  an  exclusive  right  by 
prescription  to  show  the  facts  giving  him  such  right  Fishermen^s 
customs  will  not  give  one  a  legal  several  right  of  fishery.  Thus,  a 
custom  among  the  fishermen  in  a  certain  vicinity  to  the  ^ect  that 
a  shore  owner  has  the  exclusive  right  to  fish  to  the  middle  of  a  navi- 
gable stream  opposite  his  land,  is  unavailable  as  a  means  of  acquiring 
a  several  fishery  within  the  limits  prescribed,  though  he  has  cleared 
out  a  fishing  place  in  the  bed  of  the  stream."    11  R  C.  L.  §  13,  p.  1028. 

No  equity  is  shown  for  an  injunction  for  either  side.  By 
the  statements  of  counsel,  plaintiff  does  not  purpose  nor  wish 
to  swing  Its  trap  back  into  the  position  where  it  says  it  would 
have  been  put,  but  for  the  actions  of  the  defendants.  Plaintiff 
relies  upon  the  claim  of  an  exclusive  franchise  and  on  priority. 
We  have  seen  that  it  has  neither.  There  is  no  evidence  that 
either  trap  corks  the  other  or  interferes  with  the  fishing.  For 
aught  that  appears,  one  trap  is  as  good  as,  and  no  better  than, 
the  other ;  and  there  is  no  evidence  that  either  party  purposes, 
or  hais  threatened,  or  is  about  to  commit,  any  injury  to  the 
other. 

It  follows  that  the  temporary  injunction  will  be  dissolved, 
and  the  complaint  and  cross-complaint  dismissed;  neither  side 
to  recover  costs. 


HUBBARD  V.  HUBBARD. 

(Third  Division.     Valdez.    June  22,  1916.) 

No.  e09. 

1.  Deeds  €=s»56(2) — ^Husband  and  Wife— Dblivebt. 

The  parties  were  married  at  San  Diego,  Cal.,  in  1801,  where 
the  defendant  and  their  chUdren  have  since  resided.  Plaintiff 
acquired  cc^per  mines  in  Alaska,  and  deeded  a  one-quarter  inter- 
est in  a  mine  to  his  wife  in  1906.  In  1908  plaintiff  attempted  to 
sell  the  mines  to  parties  in  Chicago,  and  wrote  to  defendant  to 
send  him  a  deed  to  the  quarter  interest,  so  that  he  might  sell  it 
for  her,  with  the  rest  of  the  interest  The  sale  was  not  made, 
and  plaintiff  returned  the  deed  to  her  without  recording,  and 
the  defendant  thereupon  destroyed  it.  In  June,  1913,  plaintiff 
secured  a  diTorce  from  the  defendant  in  the  state  of  Washington. 
On  April  17, 1913,  this  action  was  begun  in  Alaska,  by  the  prayer 

^s»See  same  toplo  *  KBT-NUMBER  in  all  Key-Numbered  DigeeU  *  Indezei 
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of  wMch  plaintiif  demanded  "that  a  decree  of  tills  court  be  en- 
tered quieting  his  [plaintifTs]  title  to  the  quarter  interest  of  the 
mine  mentioned.  The  evidence  disclosed  that  plaintiff  had  writ- 
ten to  the  defendant  many  letters  acknowledging  her  right  to  the 
mine,  and  the  court  held  that  the  plaintiff  had  no  right  to  or 
interest  in  the  premises;  that  the  deed  executed  by  defendant  to 
plaintiff  in  June,  1908,  was  never  in  a  legal  sense  delivered  to 
the  plaintiff,  and  it  was  never  the  intention  that  the  title  to  said 
property  should  pass  to  or  vest  in  plaintiff. 

2,  Estoppel  ^s»63 — Inconsisteint  Claims. 

There  is  nothing  that  appeals  to  a  court  of  equity,  moving  It 
to  grant  relief  to  a  plaintiff,  who  has  created  a  condition  by  his 
own  voluntary  act,  which  was  for  a  most  commendable  purpose 
(that  cl  the  future  care  and  protection  of  his  own  children), 
where  he  has  frequently  affirmed  this  purpose  in  writing  during 
a  period  of  seven  years,  at  the  end  of  which  time  he  desires  to 
annul  and  disaffirm  all  of  these,  his  own  declarations.  ETvery 
principle  of  estoppel  and  equity  is  against  sudi  a  proceeding. 

8.  Tbusts  ^=:»43(3) — Statute  of  Fbauds— Deeds. 

In  all  cases  where  a  deed  or  instrument  of  conveyance  is  ab- 
solute on  its  face,  and  the  grantor  or  his  assignees  seeks  to  de- 
feat its  operation  by  showing  that  the  deed,  though  absolute  in 
form,  was  in  fact  executed  upon  certain  express  trusts,  the  gran- 
tee may  invoke  the  protection  of  the  statute  by  requiring  proof 
of  these  alleged  trusts  to  be  made  in  writing.  The  writing  need 
not  be  in  the  form  of  an  agreement  between  the  parties;  and  any 
writing  subscribed  by  the  party  will  ibe  sufficient,  if  it  contain 
the  requisite  evidence. 

The  plaintiff  and  defendant  were  married  at  San  Diego, 
Cal.,  in  1891,  and  have  three  children.  The  defendant  and 
her  children  as  bom  have  ever  since  resided  at  San  Diego. 
Early  in  the  year  1913  the  plaintiff  began  a  divorce  action 
in  the  state  of  Washington,  and  had  presumably  acquired  a 
legal  residence  therein,  for  in  June,  1913,  he  secured  a  decree 
of  divorce  from  defendant  in  said  action. 

About  1897  plaintiff,  aided  and  assisted  by  the  defendant 
from  her  own  separate  funds,  came  to  Alaska.  He  prospect- 
ed and  acquired  interests  in  mining  claims,  among  others  in 
the  copper  property  near  the  Kotsina  river,  which  was  later 
deeded  to  the  Hubbard-Elliott  Copper  Mines  Development 
Company.  Although  this  property  was  undeveloped,  the  own- 
ers thereof  sold  a  large  amount  of  stock  in  said  corporation ; 
the  plaintiff  realizing  in  cash  probably  more  than  $150,000. 
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This  money  seems  to  have  gone  as  easily  as  it  came.  The 
plaintiff  provided  liberally  for  defendant  while  the  money 
lasted,  but  by  a  series  of  unfortunate  investments  it  was  soon 
dissipated.  Among  other  interests  acquired  by  plaintiff  in 
Alaska  was  a  one-quarter  interest  in  the  certain  mining  claims 
mentioned  in  the  plaintiff's  complaint,  known  as  the  "U.  G. 
I.  claims,"  for  which  patent  was  acquired  in  the  year  1903. 
In  the  year  1906  the  plaintiff  duly  executed,  delivered,  and 
transferred  to  the  defendant  a  deed  for  said  one-quarter  in- 
terest in  said  U.  G.  I.  claims,  and  the  same  was  duly  recorded 
in  the  proper  recording  office.  There  was  a  good  and  valua- 
ble consideration  for  the  making  of  this  deed,  which  probably 
would  have  been  good  even  as  against  creditors. 

In  June,  1908,  the  plaintiff  was  in  the  city  of  Chicago,  en- 
deavoring to  negotiate  a  mining  deal  of  all  his  mining  inter- 
ests, and  desired  to  include  therein  the  said  one-quarter  inter- 
est in  the  U.  G.  I.  claims,  owned  by  his  wife.  He  wrote  her, 
requesting  that  she  send  him  a  deed,  which  she  did.  A  few 
days  thereafter,  without  having  transferred  or  conveyed  the 
said  interest  in  said  mining  claims,  he  returned  said  deed  to 
defendant  at  San  Diego.  The  plaintiff  never  saw  said  deed 
again,  and  defendant  testified  that  she  destroyed  it. 

Plaintiff's  action  was  begun  by  the  filing  of  the  complaint  in 
this  court  on  the  17th  day  of  April,  1913,  praying: 

"That  a  decree  of  this  court  be  entered,  quieting  his  [plaintiff*s] 
title  to  his  said  undivided  Interest  in  and  to  each  of  the  aforesaid 
mining  claims  and  premises  and  adjudging  that  he,  the  plaintiff,  is 
the  sole,  legal,  and  equitable  owner  thereof,  •  •  •  and  that  the 
said  defendant  be  forever  enjoined  from  asserting  any  claim  what- 
ever thereto,"  and  for  general  relief. 

The  defendant  by  her  answer  sets  up  that  there  was  no  con- 
sideration for  the  transfer  of  said  property  to  the  plaintiff, 
that  it  was  not  her  intention  to  transfer  the  same,  and  that 
plaintiff  was  merely  acting  as  her  agent  in  the  attempt  to  sell 
said  property,  and  that  said  deed  was  to  serve  only  as  an  au- 
thorization to  make  the  sale. 

Demurrer  was  interposed  by  defendant  to  plaintiff's  com- 
plaint, which  was  overruled,  and  demurrer  was  likewise  inter- 
posed by  plaintiff  to  defendant's  answer,  which  was  likewise 
overruled. 
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L.  V.  Ray,  of  Seward,  for  plaintiff. 

Lyons  &  Ritchie  and  J.  L.  Reed,  all  of  Valdez,  for  defend- 
ant. 

BROWN,  District  Judge.  The  sole  question  seems  to  be 
one  of  law,  to  wit:  What  is  the  effect  of  the  making  of  the 
deed  by  defendant  to  plaintiff  in  June,  1908?  For  the  purpose 
of  ascertaining  the  intention  of  the  parties  in  this  trans- 
action a  great  deal  of  testimony  was  admitted,  which  might 
not  ordinarily  be  admissible  to  contradict  a  written  instru- 
ment. A  good  many  letter^  from  the  plaintiff  to  the  defend- 
ant were  offered  by  defendant  and  received  in  evidence,  which, 
meeting  the  requirement  of  the  statute  of  frauds,  seem  to 
bind  the  plaintiff  and  estop  him  from  making  a  contrary  claim 
at  this  time.  In  the  event  that  the  plaintiff  had  retained  said 
deed,  executed  by  defendant  in  the  year  1908,  and  the  defend- 
ant had  brought  an  action  to  have  plaintiff  declared  a  trus- 
tee, hofding  said  property  in  trust  for  herself  and  children, 
the  letters  written  by  plaintiff  to  defendant  would  no  doubt 
establish  such  a  trust. 

In  Commentaries  on  the  Law  of  Evidence  in  Civil  Cases,  by 
Burr  W.  Jones,  vol.  3,  §  418,  it  is  said : 

'*By  the  seventh  and  eighth  sections  of  the  statute  of  frauds  it  is 
provided  that  declarations  or  creations  of  trusts  or  confidences  In 
lands  shall  be  manifested  and  proved  by  some  writing  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will 
in  writing;  otherwise,  they  shall  be  void.  The  exception  is  made, 
however,  as  to  trusts  or  confidences  resulting  by  the  implication  or 
construction  of  law.  In  considering  the  class  of  express  trusts  re- 
ferred to  in  this  statute,  it  is  to  be  observed  that  the  trust  need  not 
be  created  by  writing.  It  is  a  compliance  with  the  terms  of  the  stat- 
ute if  the  trust  be  manifested  and  proved  by  writing,  and,  if  so  prov- 
M,  it  may  be  created  by  parol;  and  it  is  sufficient  to  show  the  exist- 
ence of  the  trust  by  written  evidence.  The  statute  of  frauds,  re- 
quiring express  trusts  to  be  manifested  or  proven  by  writing  was 
enacted  for  the  benefit  of  those  claiming  title  under  deeds  or  other 
instruments  absolute  on  their  face,  and  not  for  the  benefit  of  those 
seeking  to  defeat  the  operation  of  such  deeds  by  showing  that  they 
were  made  upon  trusts  not  appearing  upon  their  face.  In  all  cases, 
where  a  deed  or  iimtrument  of  conveyance  is  absolute  on  Its  face, 
and  the  grantor  or  his  assignee  seeks  to  defeat  its  operation  by  show- 
ing that  the  deed,  though  absolute  in  form,  was,  in  fact,  executed  up- 
on certain  express  trusts,  the  grantee  may  Invoke  the  protection  of 
the  statute  by  requiring  proof  of  these  alleged  trusts  to  be  made  In 
writing.    The  writing  need  not  be  in  the  form  of  an  agreement  be- 
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tween  partieB:  and  any  writing  sabscribed  hy  tbe  party  will  be  auf- 
fldent,  if  It  contain  the  requisite  evidence^" 

In  the  letter  dated  June  21,  1908  (Defendant's  Exhibit  O), 
the  plaintiff,  referring  to  this  deed,  says: 

"And  I  promise  yon  that  nothing  shaU  be  done  with  the  paper  [re- 
ferring to  tills  deed]  without  yonr  knowledge  and  consent** 

In  October,  1911,  the  plaintiff  wrote  defendant  (Defend- 
ant's Exhibit  T)  as  follows: 

'^OQ  have  the  interest  In  the  U.  G.  I.  claims,  and  this  yon  mnst 
gnard  weU  and  doeely,  tor  the  sake,  not  of  yoorself,  bot  for  my 
children.** 

On  January  10,  1910,  plaintiff  wrote  defendant  (Defend- 
ant's Exhibit  V)  as  follows : 

"I  signed  the  contract  only  as  a  stockhold^  of  the  H.  E.  Company 
[Hnbbard-EUiott  (>Mnpany],  and  In  no  way  do  so  as  an  interested 
party  in  the  U.  6.  L  property.  My  signatnre  to  the  contract  was 
followed  t>y  an  avowal  of  no  Interest  in  these  properties,  and  that 
my  signing  was  not  to  be  so  construed,  or  my  signature  to  the  con" 
tract  would  be  withdrawn.** 

On  April  19,  1912,  plaintiff  wrote  defendant  (Defendant's 
Exhibit  X)  as  follows: 

"I  can  see  plainly  that  within  a  very  few  years>  perhaps  it  will  be 
less  than  five  years  from  now,  when.  If  yon  are  careful  and  stead- 
fast, you  can  turn  the  U.  G.  I.  interest  into  an  immense  fortune  for 
yourself  and  tbe  children.  It  must  be  done  either  by  direct  sale  for 
very  big  money,  or  your  Interest  fully  protected  In  any  comMnatlon 
you  may  make  with  others  holding  the  balance  of  the  property.  At 
least  never  allow  the  title  of  that  property  to  pass  out  of  your  hands 
without  at  least  $75,000  in  cash  and  an  exceedingly  good  stock  in- 
terest" 

On  February  22,  1913,  plaintiff  wrote  to  defendant  (De- 
fendant's Exhibit  AA)  as  follows: 

"The  one-fourth  Interest  In  the  U.  G.  L  which  you  deeded  to  me,  I 
have  asked  for  simply  to  do  with  it  for  you  and  the  children.  At  no 
time  nor  under  no  circumstance  have  I  ever  had  a  thought  respect- 
Ing  this  property,  other  than  to  do  with  it  for  my  dindren.** 

He  then  in  this  letter  suggests  that  he  can  best  handle  the 
property  and  says: 

"All  I  want  to  say  in  relation  to  this  matter  Is  to  do  as  your  con- 
science and  heart  so  dictates.    If  you  think  It  Is  all  yours,  then  retain 
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it.    *    *    *    I  want  you  to  know  that  I  shall  be  content  and  accept 
your  decision,  whatever  it  may  be,  if  you  can  on  yoor  own  initiative/' 

It  would  seem  that  no  language  could  be  stronger,  as  in- 
dicating the  purpose  and  intent  of  the  plaintiff,  over  his  own 
signature,  to  treat  this  property  as  belonging  to  the  defend- 
ant, as  he  himself  says,  for  the  benefit  of  their  children. 
The  fact  of  his  long  delay  of  nearly  five  years  in  asserting 
the  right  claimed  by  him  raises  a  strong  presumption  against 
him. 

"Delay  is  always  a  suspicious  drcumstance,  and  if  prolonged  may 
create  a  presumption  against  the  validity  of  a  right  whicdi  might 
otherwise  be  deemed  established."    16  Qya  160. 

If  the  plaintiff  was  morally  and  justly  entitled  to  some 
share  in  the  property  in  controversy,  the  time  for  asserting 
it  was  during  the  divorce  proceedings  had  between  himself 
and  defendant.  The  defendant's  home,  ever  since  their  mar- 
riage 25  years  ago,  has  been  in  San  Diego,  Cal.  If  the  plain- 
tiff chose  to  acquire  a  different  legal  residence  for  himself,  so 
he  could  and  did  maintain  the  divorce  action  against  the  de- 
fendant, he  cannot  now  claim  that  he  was  unable  in  that  suit 
to  settle  any  questions  of  property  right  by  reason  of  not  ac- 
quiring jurisdiction  over  the  property.  He  chose  his  own 
forum,  and  must  abide  the  result.  He  freely  and  voluntarily 
brought  about  the  present  status  between  himself  and  his 
former  wife  as  to  the  property  involved,  and  this  court  should 
not  be  called  upon  to  disturb  this  situation.  There  is  noth- 
ing that  appeals  to  a  court  of  equity,  moving  it  to  grant  re- 
lief to  a  plaintiff  who  has  created  a  condition,  by  his  own  vol- 
untary act,  which  was  for  a  most  commendable  purpose  (that 
of  the  future  care  and  protection  of  his  own  children),  where 
he  has  frequently  affirmed  this  purpose  in  writing  during  a 
period  of  seven  years,  at  the  end  of  which  time  he  desires  to 
annul  and  disaffirm  all  of  these,  his  own  declarations.  Every 
principle  of  estoppel  and  equity  is  against  such  a  proceeding. 

I  am  forced  to  the  conclusion  that  the  deed  given  by  plain- 
tiff to  defendant  in  1906  was  a  good  and  sufficient  convey- 
ance of  the  property  involved  in  this  case  and  title  thereto  has 
ever  since  been  vested  in  the  defendant;  that  the  deed  exe- 
cuted by  defendant  to  plaintiff  in  June,  1908,  was  never  in  a 
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legal  sense  delivered  to  plaintiff,  and  it  was  never  the  inten- 
tion that  the  title  to  said  property  should  pass  to  or  vest  in 
plaintiff. 

Findings  and  decree  may  be  prepared  accordingly. 


UNITED  STATES  v.  ALASKA  PACIFIC  FISHERIES  et  al. 

(First  Division.     Juneau.     June  29,  1916.) 

Nos.  263-KA,  1468-A. 

L  Public  Lands  ^=»47 — Reservation  of  Watebb. 

By  Act  Cong.  March  3,  1891,  c.  561,  |  15,  26  Stat  1101  (U.  S. 
Comp.  St.  1916,  §  5096a),  Congress  set  apart  the  body  of  lands 
known  as  Annette  Islands,  In  Alaska,  as  a  reservation  for  the 
use  of  the  Metlakahtla  and  other  Indians.  On  the  28th  day  of 
April,  1916,  the  President  of  the  United  States  Issued  his  proc- 
lamation reserving  the  waters  within  3,000  feet  around  the  shore 
of  said  Island  for  the  same  public  use.  Prior  to  the  President's 
proclamation  of  April  28,  1916,  the  defendant  had  begun,  and  at 
Its  date  had  almost  completed,  a  fish  trap  situate  In  navigable 
waters  and  within  2,000  feet  of  the  shore  of  Annette  Island.  The 
United  States  brought  this  suit  to  enjoin  the  defendant  from 
operating  his  said  fish  trap  in  said  reserved  waters  and  to  com- 
pel its  removal  therefrom.  Heldy  the  President  of  the  United 
States  has  power  to  reserve  both  land  and  waters  belonging  to 
the  public  domain  for  public  purposes,  and  the  reservation  of 
the  waters  in  question  is  sustained.  Defendants  are  trespassers 
and  may  be  removed  from  the  locality. 

2.  United  States  ^=»126 — Injunction— Equity. 

The  United  States  brought  a  suit  to  enjoin  the  defendant 
from  occupying  the  area  of  waters  around  Annette  Island,  Alas- 
ka, with  fish  traps,  or  from  fishing  therein.  Defendants  deny 
the  United  States  has  any  equity  for  an  injunction,  because  it 
has  no  pecuniary  Interest  in  the  cause  of  action.  Held,  the  obli- 
gation and  duty  of  the  United  States  to  protect  the  property  in- 
terests and  rights  of  its  wards,  the  Indians  on  its  reservations, 
is  enough  to  give  it  a  standing  in  equity,  and  a  sufllcient  inter- 
est to  authorize  it  to  maintain  Jurisdiction.    Injunction  granted. 

On  March  3,  1891,  Congress  passed  an  act  entitled  "An  act 
to  repeal  the  timber  culture  laws/'  the  fifteenth  section  of 
which  act  reserves  "that  body  of  lands  known  as  Annette 
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Islands"  for  the  use  of  Metlakahtla  Indians  and  others  therein 
named. 

In  April  of  1916  the  defendants,  without  permission  of  any 
kind,  began,  and  at  the  date  of  the  proclamation  hereinafter 
mentioned  had  almost  completed,  a  fish  trap  situate  in  nav- 
igable waters  within  2,000  feet  of  the  shore  of  Annette  Is- 
land. Defendants  design  to  complete  said  trap  and  to  have 
it  ready  for  effective  operation  by  the  time  of  the  commence- 
ment of  the  run  of  fish,  to  wit,  about  July  1st.  On  the  28th 
day  of  April,  1916,  the  President  issued  a  proclamation  re- 
serving— 

"the  waters  within  three  thousand  feet  from  the  shore  •  •  •  at 
mean  low  tide  of  Annette  Island,  Ham  Island,  •  •  •  Lewis  Is- 
land, Spire  Island,  Hemlock  Island,  and  adjacent  rooks  and  islets; 
*  *  *  also  the  bays  of  the  said  islands,  rocks,  and  islets,  are  here- 
by reserved  for  the  benefit  of  the  Metlakahtlans  and  such  other 
Alaskan  natives  as  have  Joined  them  or  may  Join  them  in  residence 
on  these  islands."    39  Stat  1777. 

The  government  by  this  suit  seeks  an  injunction  to  prevent 
the  defendants  from  operating  said  trap  and  to  compel  the  re- 
moval of  said  trap,  basing  its  suit  on  the  claim  that  the  con- 
tinuance of  the  trap  at  the  locus  quo  is  in  defiance  and  vio- 
lation of  the  terms  of  the  act  and  the  proclamation,  and  is 
also  in  violation  of  section  10  of  the  Rivers  and  Harbors  Act 
approved  March  3,  1899.  30  Stat.  1151,  c.  425  (U.  S.  Comp. 
St.  1916,  §  9910). 

Defendants  contend  that  the  act  itself  does  not  reserve 
any  water,  and  that  the  proclamation  is  unauthorized  so  far 
as  it  attempts  to  reserve  any  part  of  the  waters,  and  so  is 
null  and  void,  and  that  the  trap  is  not  an  obstruction  to  nav- 
igation, and  so  does  not  come  under  the  inhibition  of  the  Riv- 
ers and  Harbors  Act  aforesaid. 

James  A.  Smiser,  U.  S.  Dist.  Atty.,  of  Juneau. 

James  M.  Shoup,  of  Ketchikan,  C.  H.  Hanford,  of  Seattle, 
Wash.,  and  Hellenthal  &  Hellenthal,  of  Juneau,  for  defend- 
ants. 

JENNINGS,  District  Judge.  Considering  the  act  and 
proclamation,  the  following  is  to  be  observed:  The  At- 
torney General,  having  been  asked  for  an  opinion  as  to 
whether  or  not  the   President   could   lawfully   set  apart  a 
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body  of  public  domain  for  the  use  of  alien  bom  Indians, 
on  February  28,  1887,  gave  it  as  his  opinion  that  the  pow- 
er of  the  President  "to  declare  permanent  reservations 
for  Indians  to  the  exclusion  of  others  on  the  public  domain 
does  not  extend  to  Indians  not  bom  or  resident  in  the  United 
States,"  and  that  it  would  require  an  act  of  Congress  to  make 
the  reservation  aforesaid. 

Notwithstanding  no  act  in  the  premises  was  in  force  (but 
probably  in  contemplation  of  the  passage  of  such  an  act),  a 
tribe  or  body  of  Indians  known  as  Metlakahtlans  did  emigrate 
from  British  Columbia  and  settle  upon  Annette  Islands. 
There  they  built  and  occupied  houses,  constructed  and  fur- 
nished in  the  way  of  the  white  man,  erected  churches  and 
schools,  planted  small  gardens,  established  a  mde  form  of  local 
self-government,  and  generally  attained  a  state  of  civiliza- 
tion far  superior  to  that  of  most  natives  and  of  some  white 
men.  The  principles  of  humanity  naturally  dictated  that  these 
people  should  be  encouraged  in  the  exercise  and  development 
of  the  intelligence,  thrift,  and  industry  of  which  they  had 
given  abundant  evidence;  and,  too,  manifestly  it  was  high- 
ly desirable  that  native  Alaska  Indians  should,  if  possible,  be 
induced  to  join  them.  So,  on  March  3,  1891,  Congress  in- 
serted the  following  provision  in  the  act  approved  March 
3,  1891,  entitled  "An  act  to  repeal  the  timber  culture  laws" 
(26  Stat.  1101),  to  wit: 

"See.  15.  That  until  otherwise  provided  by  law  the  body  of  lands 
known  as  Annette  Islands,  situated  in  Alexander  Archipelago  in 
Southeastern  Alaska,  on  the  north  side  of  Dixon's  entrance,  be,  and 
the  same  is  hereby,  set  apart  as  a  reservation  for  the  use  of  thd 
Metlakahtla  Indians,  and  those  people  known  as  Metlakahtlans  who 
have  recently  emigrated  from  British  Columbia  to  Alaska,  and  such 
other  Alaskan  natives  as  may  join  them,  to  be  held  and  used  by  them 
in  common,  under  such  rules  and  regulations,  and  subject  to  such 
restrictions,  as  may  [be]  prescribed  from  time  to  time  by  the  Secre- 
tary of  the  Interior." 

In  passing  this  act.  Congress  must  be  held  to  have  known 
(what  every  one  else  knew)  that  the  Indians  of  Alaska  are 
fisher  folk  and  hunters  and  trappers,  and  largely,  if  not  en- 
tirely, dependent  for  their  livelihood  upon  the  yield  of  such 
vocations.  It  must  be  held  to  have  known  that  without  the 
food  yield  of  the  sea  these  Indians  could  not  survive,  for  the 
Annette  Islands  would  not  of  themselves,  **as  land,"  afford  a 
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subsistence  for  a  community  of  souls ;  there  being  little  or  no 
agricultural  land  on  the  islands,  or  for  that  matter  in  all 
Southeastern  Alaska.  Not  only  is  the  act  an  encouragement 
to  remain,  extended  to  those  Metlakahtlans  "who  had  re- 
cently emigrated,"  but  it  is  also  an  invitation  to  come,  held 
out  to  all  Metlakahtlans  and  to  such  Alaska  natives  as  may 
join  them.  The  act  affords  no  promise  that  the  privilege 
conferred  is  to  be  exercised  in  whatsoever  manner  the  Indians 
may  choose;  on  the  contrary,  the  use  granted  is  to  be  held 
and  exercised  "under  such  rules  and  regulations  as  may  be 
prescribed  from  time  to  time  by  the  Secretary  of  the  Inte- 
rior." In  other  words,  the  "Great  White  Father"  says  to 
the  Metlakahtlans  and  to  "all  other  Alaskan  natives  who  may 
join  them": 

'Ton  are  welcome  to  come  to  these  islands,  to  make  yonr  homes 
here,  to  make  a  livellhoocL  here,  to  pnrsne  snch  occupations  as  you 
may  see  fit.  My  Secretary  wlU  make  some  regulations  and  restric- 
tions for  your  welfare,  your  happiness,  and  your  protection.  You 
may  use  these  islands  subject  only  to  such  rules  and  regulations,  and 
under  such  restrictions  as  he  may  maka" 

Good  faith  undoubtedly  requires  that  the  rules  and  regu- 
lations or  restrictions  spoken  of  shall  not  be  taken  as  rules  and 
regulations  or  restrictions  binding  only  the  Indians,  but  as 
rules,  regulations,  and  restrictions  binding  upon  all  other  per- 
sons. Such  requirement  is  necessary  in  order  that  the  thing  to 
be  done  may  be  effected  according  to  the  true  intent,  meaning, 
and  purpose  of  the  donors,  and  in  justice  to  the  donee.  The 
object  to  be  accomplished  is  that  these  Indians  may  work 
out  their  destiny — ^that  they  may  develop  into  good  citizens, 
useful  and  happy — ^not  alone  for  their  own  sake,  but  for  the 
good  of  the  country  and  in  the  interest  of  humanity  and  civ- 
ilization. A  reservation  is  created  for  them — ^not  the  ordinary 
Indian  reservation,  within  whose  limits  they  are  to  be  con- 
fined, but  a  reservation  which  shall  be  their  home,  if  they 
choose  to  make  it  their  home — ^where  the  race  may  multiply 
and  increase,  and  develop  under  the  guiding  hand  of  a  high 
officer  of  the  government. 

It  has  been  suggested  that,  when  the  government  grants  the 
upland,  the  high-water  mark  is  the  boundary  of  the  grant, 
and  that  in  strictness  these  Indians  are  entitled  to  the  exclu- 
sive use  of  only  so  much  as  is  above  high-water  mark;  but 
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the  privilege  conferred  bears  no  analogy  to  a  grant  of  land. 
Nothing  is  granted  to  these  Indians  except  a  privilege,  and 
that,  too,  only  "until  otherwise  provided  by  law."  No  title 
is  parted  with  by  the  government.  To  hold  that  the  privilege 
extended  means  nothing  more  than  that  the  Indians  are  to 
have  the  use  of  the  upland  only  is  to  say  that  Congress  is 
engaged  in  the  business  of  luring  the  unsuspecting,  of  cheat- 
ing and  deceiving  them.  The  language  is  not  to  be  construed 
in  the  strict,  narrow,  legal  sense  which  obtains  between  equals 
dealing  at  arm's  length,  but  in  a  broad  and  generous  sense, 
in  which  words  are  to  be  taken  when  one  of  superior  power, 
knowledge,  and  intelligence  deals  with  an  inferior.  The  lan- 
guage used  must  not  be  so  interpreted  "as  to  justify  the  charge 
that  the  government  has  laid  a  trap*'  for  these  people. 

To  construe  the  invitation  extended  by  the  act  with  all  the 
strictness  of  a  legal  conveyance  of  real  estate  would  defeat 
the  very  object  contemplated  by  the  act. 

Good  faith  also  suggests  that,  when  Congress  set  apart  "that 
body  of  lands  known  as  the  Annette  Islands,"  it  ought  not  to 
be  held  to  mean  only  land.  It  must  be  held  to  mean  "the 
lands"  generally  and  the  adjacent  sea  to  a  reasonable  extent 
in  which  alone  were  to  be  found  that  which  made  living  up- 
on the  land  a  possibility — ^a  practicability.  The  very  gener- 
alty  of  the  terms  used,  to  wit,  "the  body  of  lands,"  "Annette 
Islands,"  would  seem  to  indicate  that  Congress  did  not  mean 
to  dole  out  its  generosity  in  inches,  feet,  or  even  acres,  but 
that  it  meant  to  confer  a  useful,  practicable,  benefit  to  the 
Indians,  by  securing  to  them  a  useful  and  practicable  home. 

The  "body  of  lands  known  as  Annette  Islands"  should  be 
taken  to  mean  "that  region"  known  as  Annette  Islands,  as  if 
one  should  say  that  body  of  lands  known  as  Alaska,  or  that 
body  of  lands  known  as  the  Philippine  Islands,  or  Porto 
Rico. 

Congress  meant  to  make  an  Indian  reservation.  Alaska,  it 
is  true,  is  not  Indian  country  in  the  conventional  sense  of  the 
word,  and  the  aborigines  of  Alaska  have  never  been  com- 
pulsorily  herded  upon  reservations,  yet  it  is  Indian  country 
so  far  as  Congress  chooses  to  make  it  such  (U.  S.  v.  Nelson 
[D.  C]  29  Fed.  202),  and  "that  body  of  lands  known  as 
Annette  Islands"  is  an  Indian  reservation,  because  Congress 
has  chosen  to  make  it  such.    From  that  day,  to  the  encroach- 


Digitized  by  VjOOQ  IC 


UNITED  STATES  V.  ALASKA  PACIFIC  FISHERIES  489 

ment  by  the  defendant  complained  of  by  the  complaint,  the 
Indians  and  the  public  generally  have  treated  the  act  as  one 
reserving  the  waters  immediately  contiguous  to  the  high 
land  of  these  islands  as  well  as  the  high  land  itself. 

It  is  in  evidence  that  from  the  date  of  the  act  until  the 
irruption  of  these  defendants  in  1916,  a  period  of  25  years, 
no  attwnpt  has  been  made  to  encroach  upon  the  use  by  the 
Indians  of  the  islands  or  the  waters  adjacent  thereto.  (Ver- 
ney*s  affidavit.)  On  the  land  they  have  built  their  houses, 
while  the  waters  surrounding  the  islands  have  furnished 
them  with  a  bountiful  supply  of  fish.  At  first  the  only  use 
for  the  fish  caught  was  for  immediate  consumption,  or  for 
smoking  for  use  later  by  the  tribe  and  those  with  whom  they 
bartered;  but,  with  the  development  of  the  fish-canning  in- 
dustry in  Alaska,  a  wider  and  more  lucrative  market  for  fish 
sprang  into  existence.  The  Indians,  under  the  directions  of 
him  who  had  brought  them  out  of  barbarism,  established 
and  for  some  time  operated  a  salmon  cannery.  This  not  only 
supplied  them  with  a  very  edible  variety  of  food,  but  also 
furnished  employment  to  many  of  the  tribe  and  other  In- 
dians. 

Congress  had  the  right  to  do  as  it  pleased  with  these  lands 
and  waters.  The  people  of  the  United  States,  succeeding  to 
and  exercising  the  prerogative  of  the  British  crown  and  the 
powers  of  Parliament,  certainly  have  plenary  power,  through 
their  representatives,  over  the  lands  and  waters  of  the  United 
States — ^to  make  reservations  of  land  for  public  purposes, 
to  grant  exclusive  rights  of  fishery,  and  even  to  close  nav- 
igable watjBrs.    2  Farnham  on  Waters,  §  370,  p.  1373. 

The  Congress,  representing  the  people  of  the  United  States, 
has  under  the  Constitution  the  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United  States.  Const,  art. 
4,  §3. 

Annette  Island,  and  all  islands,  lands,  and  waters  in  Alaska, 
were,  on  March  3,  1891,  the  property  of  the  United  States. 
Congress  made  this  reservation  for  these  Indians,  and  has 
confirmed  it  in  later  legislation  (Tenth  proviso  of  Act  May 
14,  1898,  c.  299,  30  Stat.  409  [U.  S.  Comp.  St.  1916,  §  5091] ; 
Compiled  Laws  of  Alaska  1913,  §  92),  and  has  strikingly  mani- 
fested its  approval  of  the  Metlakahtlans  by  Act  March  4, 
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1907  (34  Stat.  1411,  c.  2929;  Alaska  Compiled  Laws  1913,  § 
24),  allowing  them  to  own  motorboats  and  take  out  licenses 
as  engineers  and  pilots  and  masters. 

Some  time  in  April  of  1916  defendants  went  upon  the  wa- 
ters within  about  2,000  feet  of  the  low-water  mark  of  An- 
nette Island  and  began  the  construction  of  a  fish  trap,  such 
as  is  commonly  used  by  the  cannery  men  of  Alaska  whereby 
to  secure  a  supply  of  salmon  for  canning.  Such  fish  traps  are 
very  effective  for  the  purposes  for  which  they  are  intended, 
and  unless  such  contrivances  are  thoroughly  regulated  and 
supervised  they  will  eventually  completely  exhaust  the  sup- 
ply of  fish.  It  appears  from  the  evidence  that  the  islands 
are  very  advantageously  situated  in  this  regard.  They  are 
comparatively  near  the  open  sea,  and  large  quantities  of  sal- 
mon, coming  therefrom  and  making  their  way  to  their  spawn- 
ing grounds,  pass  within  the  3,000-foot  limit  fixed  by  the 
President's  proclamation  herein  mentioned.  It  also  appears 
that  fish  trap  sites  are  not  only  becoming  very  scarce  farther 
in  shore,  but  also  the  nearer  the  open  sea  the  fish  are  caught 
the  better  they  are  for  canning  purposes.  (Burckhardt's  tes- 
timony.) 

The  run  of  fish  at  Annette  Island  does  not  commence  until 
about  July  1st  of  each  year,  and  before  the  webbing  or  net- 
ting was  put  upon  the  trap  in  question  the  President  issued 
the  said  proclamation.  That  proclamation  in  terms  is  more 
specific  than  the  terms  of  the  act  The  act  does  not  say  any- 
thing in  specific  terms  about  "3,000  feet"  of  the  shore  of  An- 
nette Island,  but  the  proclamation  does. 

The  power  of  the  President  to  withdraw  land  or  water 
which  the  United  States  owns  and  over  which  it  has  exclusive 
jurisdiction  and  devote  it  to  use  for  the  public  good  can 
hardly  be  successfully  denied.  Such  power  has  been  exercised 
from  the  earliest  times  in  the  creation  of  Indian  reserves,  and 
military  and  naval  reserves,  and  as  sites  for  fortifications, 
etc.  Indian  reservations  are  reservations  for  the  public  pur- 
poses.   17  Op.  Atty.  Gen.  260. 

''An  Indian  reservation  is  part  of  the  public  domain  set  apart  by 
the  proper  authority  for  the  use  and  occupation  of  a  tribe  or  tribes 
of  Indians.  It  may  be  set  apart  by  an  act  of  Congress,  by  treaty,  or 
by  executive  order."  Wolcott  v.  Des  Moines,  5  Wall.  681,  18  L.  Ed. 
689 ;  Grisar  v.  McDoweU,  6  Wall.  663,  18  L.  Ed.  863 ;  U.  S.  v.  Payne 
(D.  C.)  8  Fed.  888 ;  43  Cases  of  Brandy  (O.  C.)  14  Fed.  539. 
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It  is  not  unreasonable  to  construe  the  act  itself  as  a  res- 
ervation not  alone  of  the  land,  but  also  of  a  reasonable  extent 
of  waters  immediately  adjacent  thereto,  which  may  be  neces- 
sary to  effect  the  objects  and  purposes  of  the  act  interpreted 
in  the  light  of  circumstances  and  conditions.  For  the  exec- 
utive so  to  construe  it,  and  to  make  rules  and  regulations  and 
restrictions  in  accordance  with  such  construction,  is  not  to 
usurp  legislative  functions.  It  is  but  to  execute  the  law  in  its 
true  scope  and  meaning. 

By  the  Constitution  (article  2,  §  3)  it  is  made  the  President's 
duty  to  "take  care  that  the  laws  be  faithfully  executed."  Mr. 
Justice  Miller  has  asked: 

"Is  this  duty  Umlted  to  tbe  enforcement  of  the  acts  of  Congress 
according  to  their  express  terms,  or  does  it  include  *  *  *  all 
the  protection  implied  hy  the  nature  of  the  government  under  the 
Constitution?"  In  re  Neagle.  135  U.  S.  64,  10  Sup.  Ct.  658,  34  L.  Ed. 
55. 

Prtsidential  reservation  of  a  portion  of  the  sea,  under  an 
act  reserving  in  terms  only  "lands,"  finds  precedent  in  the  ac- 
tion of  President  Harrison,  who  by  his  proclamation  of  De- 
cember 24,  1892,  set  apart  "Af ognak  Island,  Alaska,  as  a  pub- 
lic reservation,  including  use  for  fish  culture  station,  and  its 
adjacent  bays  and  rocks  and  territorial  waters,  including 
among  others  the  Sea  Lion  Rocks  and  Sea  Otter  Island,"  and 
said  proclamation  contained  an  express  warning  to  all  persons 
"not  to  enter  upon  or  occupy  the  tract  or  tracts  of  land  or 
waters  reserved  by  this  proclamation,  or  to  fish  in  or  use 
any  of  the  waters  herein  described  or  mentioned,  and  that  all 
persons  or  corporations  now  occupying  said  island,  or  any  of 
said  premises,  except  under  said  treaty  shall  depart  there- 
from." 27  Stat.  1052;  Compiled  Laws  of  Alaska  1913,  p. 
174. 

It  will  be  seen  that  this  is  a  very  extensive  reservation  of 
waters  and  a  very  drastic  curtailment  of  the  rights  of  both 
fishery  and  navigation,  and  yet  the  only  act  of  Congress  on 
the  subject  which  I  have  been  able  to  find  is  contained  in  the 
fourteenth  section  of  said  act  of  March  3,  1891,  as  follows : 

"That  none  of  the  provisions  of  the  last  two  preceding  sections 
*  *  *  shaU  be  so  construed  as  to  warrant  the  sale  of  any  lands 
[note  the  word  "lands"— R.  W.  J.]  •  •  •  which  shall  be  selected 
by  the  United  States  Commissioner  of  Fish  and  Fisheries  on  the  is- 
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land  [note  the  words  *'on  the  island'*]  of  Kodlak  and  Afognak  for 
the  purpose  of  establishing  fish  culture  stations."  U.  S.  Comp.  St 
1916,  §  5082. 

This  reservation  has  never  been  directly  attacked,  but  in 
the  case  of  Russian  American  Co.  v.  U.  S.,  199  U.  S.  579,  26 
Sup.  Ct.  page  159  (50  L.  Ed.  314),  the  Supreme  Court  say: 

"As  the  President  exercised  the  rights  thus  reserved,  and  declared 
the  whole  island  appropriated  for  the  purpose  of  establishing  a  flsh 
culture  station,  and  warned  aU  persons  to  depart  therefrom,  it  is 
clear  that  the  rights,  if  any,  previously  acquired  by  the  settlement, 
were  terminated  by  the  proclamation.*' 

I  am  forced  to  the  opinion  that  the  area  marked  on  the 
plat  accompanying  the  proclamation  of  the  President  in  evi- 
dence in  the  case  at  bar  is  lawfully  reserved,  that  it  is  a  rea- 
sonable reservation — a  necessary  one,  for  public  purposes — 
"of  territory  or  other  property  belonging  to  the  United  States," 
and  that  defendants  are  trespassers. 

But  it  is  said  that,  even  granting  that  the  intent,  meaning, 
and  scope  of  the  reservation  in  the  act  is  broad  enough  to  in- 
clude the  area  within  3,000  feet  of  the  low-water  mark,  or 
granting  the  validity  of  the  President's  proclamation,  still  the 
United  States  has  no  equity  for  an  injunction,  because  it  has 
no  pecuniary  interest. 

This  suit  is  brought  by  the  government  in  its  capacity  as 
sovereign,  as  well  as  in  its  capacity  as  lord  paramount  of  the 
land  and  the  water.  The  sacred  faith  of  the  nation  is  pledged 
to  these  Indians.  The  latter  are  invitees  of  the  government. 
The  obligation  on  the  part  of  the  government  to  live  up  to  its 
obligations  is  enough  to  give  it  standing  in  equity,  even  if  there 
were  no  other  considerations. 

In  U.  S.  V.  World's  Columbian  Exposition  (C.  C.)  56  Fed. 
630,  where  the  standing  of  the  government  in  a  suit  for  injunc- 
tion was  challenged  on  the  ground  of  lack  of  pecuniary  in- 
terest, the  court,  after  deciding  that  the  government  did  in 
fact  have  a  pecuniary  interest,  observes  (page  638,  bottom) : 

"And,  besides,  it  is  under  the  highest  obligations  of  honor  and  law 
to  protect  the  property  and  interest  of  foreign  nations  and  of  the 
several  states  of  the  Union,  and  of  all  exhibitions  brought"  here  by 
"its  invitation.  •  •  ♦  Having  such  •  ♦  •  and  having  no  oth- 
er means  of  enforcing  obedience  to  its  regulations,  the  government 
is  entitled  to  the  assistance  of  the  court.    *    •    *    There  are  other 
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rights  and  interests  quite  as  sacred  as  dollars,  and  equity  protects 
against  Injuries  which  cannot  be  measured  in  money.    •    •    •  " 

And  on  page  640: 

"The  right  of  the  government  to  maintain  a  bill  in  equity  on  the 
ground  of  obligation  or  duty  either  to  an  individual  or  to  the  public, 
when  it  had  no  pecuniary  Interest,  has  been  affirmed  in  several  in- 
stances by  the  Supreme  Court"  U.  S.  v.  S.  J.  Tin  Co.,  125  U.  S.  273, 
8  Sup.  Ct  850,  31  Ll  Ed.  747;  U.  S.  v.  Beebe,  127  U.  S.  338,  8  Sup. 
Ct.  1083,  32  L.  Ed.  121 ;  U.  S.  v.  Marshall,  129  U.  S.  579,  9  Sup.  Ct. 
343,  32  L.  Ed.  734;  Curtner  v.  U.  S.,  149  U.  S.  662,  13  Sup.  Ct  985. 
1041.  37  L.  Ed.  890. 

The  foregoing  considerations  dispose  of  the  case  at  bar  and 
call  for  the  issuance  of  an  injunction  as  prayed  for  by  the 
government. 

Plaintiff  also  bases  the  right  to  an  injunction  on  the  alle^ 
gations  in  the  complaint,  and  the  proof  offered  in  support 
thereof,  that  the  defendants'  structures  are  a  hindrance  to 
navigation  and  are  in  violation  of  the  provisions  of  the  Riv- 
ers and  Harbors  Act  of  1899;  so  far  as  this  contention  is 
concerned,  I  am  constrained  to  hold  with  the  defendants.  I 
do  not  think  that  the  structures  are  a  hindrance  to  naviga- 
tion. 

Findings  and  decree  may  be  prepared  in  accordance  here- 
with. 


HARRIS  &  CO.  v.  THUNKET  PACKING  CO. 

(First  Division.    Juneau.    June  29,  1910.) 

No.  1472-A. 

1.  Judgment  ^=»570(5)— Estoppel — DismissaIi  Without  Prejudice. 

Where  a  cause  of  action  Is  dismissed  for  a  faUure  of  proof 
only,  and  not  going  to  tlie  merits  of  the  cause  of  action,  it  will 
be  treated  as  a  dismissal  without  prejudice  and  will  not  consti- 
tute a  bar  to  the  same  cause  of  action  in  a  subsequent  suit 

2.  JUDOICENT  ^=»720 — ESTOPPEaCr-RES  JUDICATA. 

In  a  second  controversy  between  two  parties,  if  the  cause  of 
action  be  the  same  as  it  was  in  the  first  controversy,  the  judg- 
ment is  an  estoppel  both  as  lo  all  things  that  were  litigated  and 
of  things  that  might  have  been  litigated;  but  if  the  cause  of  ac- 
tion is  not  the  same,  then  the  judgment  in  the  former  action  is 

^s>See  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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an  estoppel  only  upon  those  matters  In  issue  or  points  contro- 
verted, upon  the  determination  of  which  the  finding  was  ren- 
dered. 

8»  Injunction  ^s>136(2) — ^Fish  Traps— Location. 

Where  plaintiff  first  lawfully  located  and  constructed  a  fish 
trap  in  the  waters  of  Alaska,  and  the  defendant  thereafter  at- 
tempted to  locate  and  construct  another  within  a  distance  pro- 
hibited by  law,  the  construction  of  the  second  trap  will  be  en- 
joined at  the  suit  of  the  plaintiff  whose  lawful  trap  is  injured 
in  its  operation  thereby. 

4.  Injunction  ^=»136(2) — Fish  Traps. 

A.  located  a  fish  trap  site  In  the  waters  of  Alaska,  and  had 
begun  the  actual  physical  erection  of  a  pound  net  or  fish  trap 
thereon  in  compliance  with  law,  and  had  the  same  virtually  com- 
pleted and  ready  for  fishing,  when  enjoined  at  the  suit  of  B.  on 
an  ex  parte  application.  Thereupon  B.  began  the  erection  of  a 
similar  pound  net  or  fish  trap  within  a  distance  from  A.'s  trap 
prohibited  by  the  statute.  On  a  subsequent  suit,  brought  by  A. 
against  B.  to  enjoin  the  completion  of  B.'s  trap,  held,  B.  could 
not,  by  tying  A/s  hands  in  the  first  suit,  make  the  structure 
erected  by  him  within  the  prohibited  distance  a  lawful  one.  B.'s 
trap  is  an  illegal  structure,  which  causes  special  injury  to  A., 
and  gives  him  a  right  to  an  injunction  both  mandatory  and  pre- 
ventive. 

Z.  R.  Cheney  and  A.  H.  Ziegler,  both  of  Juneau,  for  plaintiff. 
J.  R.  Winn  and  N.  L.  Burton,  both  of  Juneau,  for  defendant. 

JENNINGS,  District  Judge.  Defendant  pleads  that  there 
is  another  action  pending,  in  that  in  cause  No.  1440-A,  files 
of  this  court,  plaintiff  in  this  suit  filed  a  cross-complaint 
against  defendant  in  this  suit,  wherein  were  litigated  and  de- 
termined between  the  parties  hereto  the  very  same  issues  which 
are  here  presented,  and  in  that  the  time  for  appealing  from  the 
decree  in  that  case  has  not  yet  expired. 

As  supporting  this  plea  defendant  relies  upon  the  last  clause 
of  section  1315  of  the  Compiled  Laws  of  Alaska  of  1913, 
which  is  as  follows : 

*'An  action  is  deemed  to  be  pending  from  the  commencement  there- 
of until  its  final  determination  upon  appeal,  or  until  the  expiration 
of  the  period  allowed  to  take  an  appeal." 

That  section  is  identical  with,  and  was  taken  from,  section 
514,  Hill's  Code  of  Oregon,  and  the  latter  was,  by  the  Oregon 

^s>See  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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court  in  1887,  held  not  to  be  applicable  to  a  case  like  this, 
citing  Day  v.  Holland,  IS  Or.  464,  15  Pac.  855,  followed  by 
Judge  Deady  in  Neal  v.  Foster  (C.  C.)  34  Fed.  500.  Not- 
withstanding that  this  inquiry  arises,  to  wit :  As  the  plea  sets 
forth  the  facts  of  another  adjudication  between  the  same  par- 
ties and  for  the  same  subject-matter,  may  not  effect  be  given 
to  it  as  a  plea  of  res  judicata,  notwithstanding  the  pleader  has 
pleaded  it  under  the  name  of  "another  suit  pending"? 

The  case  of  Cromwell  v.  Sac,  94  U.  S.  351,  24  L.  Ed.  195, 
is  a  leading  one  on  a  portion  of  the  contention.  It  lays  down 
the  principle  that  in  a  second  controversy  between  two  parties, 
if  the  cause  of  action  be  the  same  as  it  was  in  the  first  contro- 
versy, the  judgment  is  an  estoppel  both  as  to  all  things  that 
were  litigated  and  of  things  that  might  have  been  litigated, 
but  that,  if  the  cause  of  action  is  not  the  same,  then  the  judg- 
ment in  the  former  action  is  an  estoppel  only  upon  those  mat- 
ters in  issue  or  points  controverted,  upon  the  determination 
of  which  the  finding  was  rendered.  This  much  may  be  regard- 
ed as  settled,  but  even  so  the  inquiry  is  then  to  be  made,  when 
is  the  second  controversy  for  the  same  cause  of  action  as  the 
former  controversy  ?  I  think  that  what  is  said  on  this  point  in 
C,  B.  &  Q.  Ry.  V.  Weil,  183  Fed.  957,  106  C.  C.  A.  296,  is 
applicable  here.  In  that  case  the  railroad  company  sought  an 
injunction  restraining  certain  ticket  scalpers  from  dealing  in 
round-trip  nontransferable  tickets  issue^  at  reduced  rates.  A 
plea  was  interposed  that  a  like  suit  had  been  instituted  against 
defendants  by  plaintiffs  and  an  injtmction  had  been  granted 
substantially  like  the  one  sought  in  the  suit  at  bar.  The  court 
say: 

'*The  gravamen  of  the  case  conglsts  in  the  present  and  threatened 
future  invasion  by  the  defendants  of  the  right  of  the  complainant  to 
issue  round-trip  nontransferable  tickets  at  reduced  rates,  and  to  de* 
mand  that  the  restriction  upon  their  use  be  respected.  In  this  regard 
the  present  bill  is  much  the  same  as  the  one  in  the  state  conrt,  and 
the  prayer  in  each  is  mudi  the  same.  We  come,  then,  to  the  points 
of  difference.  The  suit  in  the  state  court  was  commenced  September 
7,  1905.  The  bm  therein  charged  that  the  defendants  had  been  and 
were  violating  the  rights  of  the  complainant,  and  were  threatening 
and  intending  to  continue  to  do  so;  and  the  decree,  being  for  the  com- 
plainant, necessarily  determined  those  matters  in  its  ftivor.  But 
whether  any  of  the  defendants  subsequently  violated  or  threatened 
to  violate  the  rights  of  the  plaintiff  are  matters  which  were  not  de- 
termined by  that  decree.  The  present  bUl  was  filed  more  than  two 
years  thereafter,  and  makes  no  reference  to  that  suit,  or  to  any  acts 
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anterior  to  that  decree,  but  it  does  charge  that  all  of  the  present 
defendants  are  violating  the  rights  of  the  complainant,   and  are 
threatening  and  intending  to  continue  to  do  so.    *    •     •    While  the 
defendants  Interposing  the  plea  insist  that  as  to  them  the  decree  in 
the  former  suit  is  determinative  of  all  the  matters  charged  in  the 
present  bill,  and  is  a  bar  to  its  prosecution,  it  must  be  ruled  other- 
wise;   for  obviously  that  decree  is  hot  determinative  of  what  has 
been  done  and  threatened  since  its  rendition.    Not  only  so,  but  the 
rule  against  vexing  one  by  repeated  and  unnecessary  litigation  is  not 
always  available  to  prevent  a  second  suit  in  respect  of  the  same 
matter.    •     •     *    In  Insurance  Co.  v.  Bruner's  Assignee,  96  U.  S. 
588  [24  L.  Ed.  737],  the  court,  although  observing  that  'at  law  the 
pendency  of  a  former  action  between  the  same  parties  for  the  same 
cause  is  pleadable  in  abatement  to  a  second  action,  because  the  lat- 
ter is  regarded  as  vexatious,*  quotes  with  approval  Lord  Hardwicke*s 
statement  in  Foster  v.  Vassall,  3  Atkyns,  587,  that  *the  general  rule 
of  courts  of  equity  with  regard  to  pleas  is  the  same  as  in  courts  of 
law,  but  exercised  with  a  more  liberal  discretion.*    The  existence  of 
this  discretion,  its  extent,  and  the  purpose  with  which  it  is  exercised 
are  well  shown  in  Bates'  Federal  BJquity  Procedure,  vol.  1,  §  263, 
where,  following  closely  the  decision  of  the  Supreme  Court  of  Con- 
necticut in  Hatch  v.  Spofford,  22  Conn.  485,  58  Am.  Dec.  433,  the 
author  says:   *This  rule    •     •     •    is  not  a  rule  of  unbending  rigor, 
nor  of  universal  application,  nor  a  principle  of  absolute  law.    It  is 
rather  a  rule  of  justice  and  equity,  generally  applicable,  and  always 
where  the  two  suits  are  virtually  alike  and  in  the  same  jurisdiction. 
In  applying  the  rule  it  should  be  kept  steadily  in  mind  that  a  plea 
in  abatement,  being  a  dilatory  plea,  is  not  like  a  plea  of  payment  or 
satisfaction,  or  of  some  other  matter  in  bar  of  the  merits  of  the 
claim,  which  would  find  more  favor;  but  its  object  is  to  cause  post- 
ponement and  delay,  and' the  language  of  the  plea  is  that  the  second 
suit  is  unnecessary  and  vexatious,  and  should  be  abated.    A  second 
suit  is  not,  of  course,  to  be  abated  and  dismissed  as  vexatious;   but 
all  the  attending  circumstances  are  to  be  first  carefully  considered, 
and  the  true  inquiry  will  be  whether  or  not  the  aim  of  the  plaintiff 
is  fair  and  just,  or  oppressive  and  vexatious.    If  the  plaintiff,  by  a 
second  suit,  can  place  his  claim  in  a  more  favorable  condition  for 
obtaining  redress,  he  should  be  permitted  to  do  it*    •    ♦    ♦    We 
conclude  that  in  equity  the  rule  in  respect  of  such  pleas,  although 
analogous  to  the  rule  at  law,  is  not  absolute  or  inflexible,  but  is  a 
rule  of  justice,  which  is  designed  to  be  so  administered  as  to  prevent 
the  expression  and  unnecessary  vexation  of  defendants,  and  yet  to 
accord  to  complainants  the  right  to  pursue  any  remedy  which  is  rea- 
sonably essential  to  their  complete  and  adequate  protection." 

As  to  the  vexation  of  the  defendant  here,  it  must  be  borne 
in  mind  that  in  1440-A  the  plaintiff  did  not  hale  the  defendant 
into  court.  Quite  the  contrary;  the  plaintiff  here  was  the 
defendant  in  that  suit.    Being  then  already  in  court,  brought 
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there  by  the  plaintiff,  he  asked  for  some  affirmative  relief 
against  the  plaintiff  there.  The  only  affirmative  relief  that  he 
asked  for  was  *'a  mandatory  injunction  against  plaintiff  re- 
quiring plaintiff  to  remove  all  obstructions,  piling  or  other 
structures  from  the  location  which  are  within  1800  feet  later- 
ally or  600  feet  endwise  of  trap  No.  1 1  owned  by  the  defendant 
herein."  (See  answer  in  1440-A.)  He  need  not  have  done 
even  this,  for  he  might  have  been  content  simply  to  deny  the 
plaintiff's  equities  and  to  depend  upon  another  suit  for  the 
establishment  of  his  own  equity  to  have  the  piles  then  standing 
removed.  He  was  unable  to  get  relief  on  his  cross-complaint 
in  1440-A  because  he  did  not  prove  that  the  piles  which  plain- 
tiff in  1440-A  had  upon  the  premises  interfered  with  his  prop- 
erty. No  evidence  on  this  point  having  been  introduced,  de- 
fendant there  (plaintiff  here)  in  effect  abandoned  his  cross- 
complaint.  Under  our  Code  a  dismissal  for  mere  failure  of 
proof  on  some  essential  point  is  not  a  dismissal  on  the  merits. 
Section  1210,  Compiled  Laws  of  1913.  Now,  it  would  have 
been  the  correct  practice  for  the  defendant  in  1440-A  to  have 
asked  that  the  dismissal  be  "without  prejudice";  but  I  find 
it  laid  down  that  notwithstanding  the  order  of  dismissal  does 
not  purport  to  be  without  prejudice,  nevertheless  it  is  usually 
to  be  taken  and  considered  as  a  dismissal  without  prejudice 
when,  as  a  matter  of  fact,  the  dismissal  is  not  on  the  merits. 
14  Cyc.  454b,  and  cases  cited  in  note  20. 

Now,  what  was  determined  in  case  No.  1440-A?  Only  this 
— ^that  there  was  no  evidence  that  the  piling  which  had  then 
been  driven  would  interfere  with  the  trap  of  defendant.  It 
was  not  decided  that  no  structures  which  defendant  might  drive 
at  any  future  time  would  not  cork  the  trap  of  defendant  in 
this  case  (plaintiff  in  that  case) ;  it  was  not  decided  that,  even 
if  such  structures  would  cork  defendant's  trap,  the  defendant 
would  be  entitled  to  an  injunction ;  it  was  simply  decided  that 
at  least  one  essential  for  an  injunction  had  not  been  proven,  and 
without  that  proof  no  injunction  could  be  granted  in  any 
event.  That  essential  being  entirely  lacking  in  the  case  made 
by  both  plaintiff  and  defendant  in  1440-A,  it  was  not  neces- 
sary for  the  court  to  pass  upon  the  other  phases  of  the  case. 
It  might  have  been  that,  even  if  that  essential  had  been  proven, 
still  defendant  would  not  have  been  entitled  to  the  injunction 
which  he  asked  for,  which  was  an  injunction  against  existing 
obstructions ;  but,  however  that  may  be,  the  court,  finding  no 
5A.B.-^2 
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evidence  on  that  one  esisential,  proceeded  no  further,  but  at 
once  dismissed  both  the  complaint  and  the  cross-complaint.  It 
has  already  been  said  that  that  dismissal,  being  for  failure  of 
proof  only,  and  not  going  to  the  merits  of  the  cause  of  action, 
will  be  treated  as  a  dismissal  without  prejudice;  but,  eveh 
without  so  treating  it,  it  is  evident  that  a  structure  built  on 
the  17th  of  June  (see  complaint  filed  June  19th  in  case  at  bar) 
could  not  be  the  subject  of  an  action  brought  on  the  14th  of 
April  (date  of  filing  cross-complaint  in  1440-A).  Besides,  con- 
sider the  condition  of  the  parties  when  the  cross-complaint  in 
1440-A  was  filed  and  when  that  cause  was  tried.  The  de- 
fendants there  (plaintiflF  here)  were  under  an  ex  parte  injunc- 
tion obtained  by  defendant  here  (plaintiff  there),  by  which 
they  were  forbidden  to  enter  upon  the  premises,  and  at  that 
time  the  run  of  fish  had  not  yet  begun.  When  plaintiff  here 
brought  his  cross-complaint  in  1440-A,  he  could  not  have  ob- 
tained an  injunction  against  these  piles,  because  they  were  not 
in  existence,  and  no  showing  could  have  been  made  that  on 
the  17th  of  June  they  would  be  in  existence  and  would  inter- 
fere with  plaintiff's  trap.  In  Cromwell  v.  Sac,  supra,  it  was 
said: 

"Various  considerations,  other  than  the  actual  merits,  may  govern 
a  party  In  bringing  forward  grounds  of  recovery  or  defense  in  one 
action,  which  may  not  exist  in  another  action  upon  a  different  de- 
mand, such  as  the  smallness  of  the  amount  or  the  value  of  the  prop- 
erty in  controversy,  the  difficulty  of  obtaining  the  necessary  evidence, 
the  expense  of  the  litigation,  and  his  own  situation  at  the  time.  A 
party  acting  upon  considerations  like  these  ought  not  to  be  precluded 
from  contesting  in  a  subsequent  action  other  demands  arising  out  of 
the  same  transaction." 

By  section  1314  of  the  Compiled  Laws  of  Alaska  of  1913 
it  is  provided  that: 

"Successive  actions  may  be  maintained  upon  the  same  *  •  • 
transaction  whenever,  after  the  former  action,  a  new  cause  of  action 
arises  therefrom." 

Applying  that  to  this  case,  we  find  that  in  1440-A  the  pri- 
mary right  of  the  defendant  there  (plaintiff  here)  is  alleged  to 
be  the  right  to  have  his  trap  free  from  obstructions.  The 
transaction  then  and  there  complained  of  was  the  invasion  of 
that  right  by  the  driving  of  piles  by  plaintiff  prior  to  April 
14th.    The  new  cause  of  action  (the  cause  of  action  in  the  case 
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at  bar)  is  the  driving  of  piles  on  June  17th.  I  think  that, 
whether  the  plea  interposed  here  be  called  a  plea  of  another 
action  pending  or  a  plea  of  res  judicata,  it  cannot  be  sustained. 
On  tihe  merits  I  find  all  the  material  allegations  of  the  com- 
plaint to  have  been  sustained  by  the  evidence.  Plaintiff  is 
entitled  to  an  injunction,  not  because  defendant  anticipates 
him  in  the  taking  of  fish,  but  his  right  to  an  injunction  is  based 
on  the  fact  that  his  trap  is  lawful  and  defendant's  trap  is  un- 
lawful, and  he  suffers  special  injury  from  defendant's  unlawful 
trap.  If  there  were  no  act  prescribing  within  what  distance 
of  each  other  two  traps  may  be  built,  plaintiff  would  have  no 
equity  for  an  injunction  by  reason  merely  of  the  fact  that  de- 
fendant anticipates  him  in  the  catching  of  fish.  The  inter- 
ference which  would  justify  an  injunction  would  "in  the 
absence  of  statute"  have  to  be  a  direct  interference  with  plain- 
tiff's present  possession  of  the  fishery,  or  injury  to  the  fishing 
gear,  or  the  like,  for,  in  the  absence  of  statute,  one  person  has 
just  as  much  right  to  erect  a  fish  trap  in  the  navigable  waters 
as  another  person,  and  at  such  place  as  to  him  seems  most  like- 
ly to  catch  fish.  In  the  absence  of  statute  the  right  of  fishery 
is  a  right  common  to  all  our  people,  and  "no  person  can  ac- 
quire a  right  of  fishery  superior  to  another  person  unless  he 
has  gone  into  the  common  waters,  and  set  up  and  established 
his  pounds  and  nets,  and  taken  possession  of  the  line  which 
those  pounds  and  stakes  include,  and  with  which  a  stranger 
cannot  directly  interfere."  2  Famham  on  Waters  and  Water 
Rights,  §  39.  But  the  statute  (Compiled  Laws,  §  262)  has 
changed  all  this,  and  has  made  it  unlawful  for  one  person  to 
construct  a  trap  within  1,800  feet  laterally  of  another  trap  or 
fixed  fishing  appliance.  The  evidence  shows  that  plaintiff  had 
begun  the  actual,  physical  erection  of  the  fish  trap  No.  11, 
and  had  the  same  virtually  completed  and  ready  for  fishing, 
when  enjoined  in  1440-A,  on  the  ex  parte  application  of  defend- 
ant. Any  erection  of  a  fish  trap,  then,  by  defendant,  within 
1,800  feet  of  plaintiff's  trap,  was  an  unlawful  structure.  De- 
fendant could  not,  by  tying  plaintiff's  hands,  in  1440-A,  make 
the  structure  erected  by  him  a  lawful  one.  Therefore,  wheth- 
er the  work  done  by  plaintiff  on  June  17th  be  considered  as  the 
building  of  a  new  trap  or  the  repairing  of  an  old  trap,  it  is 
work  done  on  an  illegal  structure — ^a  structure  which  causes 
a  special  damage  to  plaintiff  and  gives  him  a  right  to  an  in- 
junction, both  mandatory  and  preventive.    In  such  cases  every 
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distinct  violation,  if  accompanied  with  special  injury,  is  a  new 
cause  of  action. 

I  cannot  think  that  the  placing  by  defendant  on  February 
18th  of  a  few  piles  in  the  water  near  the  shore,  and  the 
placing  of  a  sign  thereon,  was  anything  but  the  placing  of 
"location  piles"  so  called.  It  did  not  constitute  a  fish  trap,  nor 
the  beginning  of  a  fish  trap.  It  is  in  evidence  that  fish  traps 
go  out  in  the  winter  months.  It  is  unthinkable  that  a  party 
would  begin  the  erection  of  a  fish  trap  in  Alaska  in  the  month 
of  February,  by  placing  a  few  piles  near  the  shore,  and  then  go 
off  and  leave  the  whole  thing  until  the  21st  of  March  if  he 
was  really  engaged  in  the  building  of  a  fish  trap.  The  plac- 
ing df  these  piles,  in  my  opinion  (and  I  think  the  evidence  sus- 
tains the  opinion),  was  simply  a  notice  that  defendant  intended 
to  build  a  fish  trap,  and  they  were  placed  there  in  the  hope — 
and  perhaps  the  bona  fide  opinion — that  it  gave  some  sort  of 
priority.  I  think,  too,  that  the  work  done  on  June  18th  must 
be  held  to  be  the  beginning  of  the  construction  of  a  new  trap, 
and  not  simply  the  repair  of  an  old  trap.  It  was  a  new  doing 
of  a  thing  forbidden  by  section  262.  It  was  a  distinct  violation 
of  the  statute.  It  conferred  a  distinct  cause  of  action  on  the 
plaintiff.  If  he  suffered  any  injury,  it  would  make  no  differ- 
ence that  the  injury  which  he  suffered  is  of  the  same  nature  as 
the  injury  alleged  to  have  been  suffered  in  1440-A. 


In  re  VIRCH. 

(First  Division.    Juneau.    June  29,  1916.) 

No.  1477-A. 

JuBT  ^=»29(2) — ^Waives — Habeas  Corpus. 

The  plaintiff  in  this  proceeding  was  arrested  for  maliciously 
breaking  the  fence  of  another.  He  waived  a  trial  by  Jury  and 
was  tried  by  the  Justice,  who  found  him  guilty  and  imposed  the 
penalty  fixed  by  statute.  He  then  brought  habeas  corpus  to  test 
the  legality  of  his  conviction  on  trial  without  a  Jury,  notwith- 
standing his  waiver,  contending  that  section  2527,  Compiled 
Laws  Alaska  1913,  which  specially  authorized  the  waiver  and 
summary  trial  without  Jury,  is  in  violation  of  the  last  clause  of 
section  2,  article  3,  U.  S.  Const.  Held,  the  offense  for  which 
the  defendant  was  found  guilty  is  not  a  petty  misdemeanor, 

^=9See  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by  VjOOQ  IC 


IN  RB  VIBCH  501 

tut  a  crime  of  a  serious  character,  and  may  be  punished  by 
Imprisonment  for  a  year.  The  conviction  is  therefore  in  con- 
flict with  the  provision  of  the  Constitution  and  void.  The 
Jury  trial  in  such  cases  cannot  be  waived,  notwithstanding  the 
act  of  Congress  authorizing  it.  The  applicant  is  illegally  held, 
the  writ  is  sustained,  and  the  prisoner  discharged. 

John  Rustgard,  of  Juneau,  for  petitioner. 
James  A.  Smiser,  U.  S.  Dist.  Atty.,  of  Juneau. 

JENNINGS,  District  Judge.  This  is  a  hearing  on  an  ap- 
plication for  discharge  on  a  writ  of  habeas  corpus.  The  con- 
tentions of  the  parties  have  been  reduced  to  but  two  questions, 
and  those  expressed  in  a  simple  form.  Those  two  questions 
are  as  follows: 

(1)  May  a  person  charged  with  a  misdemeanor  and  pleading 
not  guilty  waive  a  trial  by  jury? 

(2)  If  he  may  and  does,  and  is  convicted  by  the  justice,  may 
he  secure  his  release  by  writ  of  habeas  corpus? 

As  to  these  two  questions  the  positions  assumed  are:  As 
to  question  No.  1,  the  government  contends  that  a  defendant 
so  charged  and  so  pleading  may  waive  trial  by  jury,  and  it 
relies  on  section  2527,  Compiled  Laws  Alaska  1913,  which 
provides  as  follows: 

"Sec.  2527.  That  upon  a  plea  other  than  a  plea  of  guilty,  If  the  de- 
fendant do  not  then  demand  a  trial  by  jury,  the  justice  must  proceed 
to  try  the  issue." 

The  defendant  contends  that  this  section  is  unconstitutional, 
in  that  the  last  clause  of  section  2,  article  3,  of  the  Constitu- 
tion provides: 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,"  etc. 

Now,  what  did  the  framers  of  the  Constitution  mean  when 
they  said  all  crimes  shall  be  triable  by  jury?  The  language  of 
the  Constitution  must  be  taken  in  the  light  of  the  meaning 
attached  to  such  words  at  the  time  of  the  adoption.  Cal- 
lan  V.  Wilson,  127  U.  S.  540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223; 
Schick  V.  U.  S.,  195  U.  S.  65,  24  Sup.  Ct.  826,  49  L.  Ed.  99,  1 
Ann.  Cas.  585;  Rasmusson  v.  U.  S.,  197  U.  S.  516,  25  Sup. 
Ct  514,  49  L.  Ed.  862.  Now,  at  the  time  of  the  adoption  of 
the  Constitution  there  were  very  few  offenses  not  triable  by 
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jury.  Magna  Charta  had  provided  for  a  jury  trial  in  all  crim- 
inal cases ;  but  Parliament — which  in  England  was  supreme — 
had  abridged  Magna  Charta  by  providing  that  some  offenses 
need  not  be  so  tried.  At  the  time  of  which  we  speak  all  of- 
fenses were  triable  by  jury,  except  those  for  which  Parlia- 
ment had  otherwise  provided.  Of  these  latter  were  the  petty 
misdemeanors  spoken  of  by  Blackstone.  All  other  offenses 
were  either  felonies  or  misdemeanors  proper,  and  triable  by 
jury;  that  is,  these  other  offenses  were  crimes,  and  it  is  to 
the  trial  of  those  that  the  provision  of  the  Constitution  ap- 
plies. 

I  have  never  read  that  Parliament  had,  prior  to  our  Rev- 
olution, placed  the  malicious  breaking  down  of  a  boundary 
fence  in  the  category  of  petty  misdemeanors.  On  the  contra- 
ry, as  even  at  that  time  the  breaking  down  of  a  mound  of  a 
fish  pond  whereby  any  fish  shall  escape,  or  the  cutting  down 
of  a  cherry  tree  in  an  orchard,  were  capital  offenses,  and  as 
to  be  seen  for  one  month  in  the  company  of  persons  who 
call  themselves,  or  are  called,  Egyptians,  was  a  felony  with- 
out benefit  of  clergy,  it  is  fair  to  presume  that  such  an  offense 
as  the  one  first  spoken  of  was  at  least  not  "a  petty  misdemean- 
or," but  that  it  was  a  crime  proper.  Such  being  the  case,  it 
would  come  within  the  language  of  the  constitutional  provi- 
sion. 

But  it  is  suggested  that  Congress  itself  has  established  a 
line  of  demarcation  between  crimes  and  petty  offenses  (so 
far  as  the  requirement  of  trial  by  jury  is  concerned),  by  pro- 
viding that  this  offense  is  a  misdemeanor,  and  that  in  mis- 
demeanors the  trial  by  jury  may  be  waived,  and  is  waived,  if 
not  claimed ;  but  this  is  to  beg  the  whole  question.  Congress 
has  indeed  said  just  that  thing,  and  if  we  had  no  written  Con- 
stitution— that  is,  if  Congress,  like  Parliament,  was  supreme 
— ^there  would  be  an  end  to  the  discussion;  but  Congress  is 
not  supreme.  Behind  it  and  above  it  is  the  Constitution,  and 
that  Constitution  has  said  when  the  trial  must  be  by  jury, 
and  the  courts  have  construed  the  provision  to  be  mandatory 
in  such  cases  as  are  covered  by  the  provision — ^that  is,  crimes  as 
understood  at  the  time  of  the  adoption  of  the  Constitution — 
and  that  in  such  cases  the  form  of  trial  must  be  by  jury. 
Such  being  the  case.  Congress  had  no  power  to  authorize  the 
waiver  of  a  jury  in  a  case  like  this.    To  admit  this  conten- 
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tion  would  lead  to  the  conclusion  that  Congress  could,  by  mere- 
ly calling  well-known  felonies  misdemeanors  and  prescribing 
that  misdemeanors  shall  not  be  tried  by  jury,  entirely  ab- 
rogate the  provision  of  the  Constitution  for  a  jury  trial  in 
cases  bf  all  crimes.  Of  course,  Congress  can  make  mis- 
demeanors out  of  what  were  former  felonies;  but,  having 
done  so,  it  cannot  take  the  further  step  of  placing  them  in 
the  category  of  cases  to  be  tried  without  a  jury,  unless  at  the 
time  of  the  adoption  of  the  Constitution  the  prescribed  thing 
— ^the  offense — was  of  that  nature  which  Parliament  had  at 
the  time  designated  as  a  petty  misdemeanor  not  triable  by 
jury. 

In  Callan  v.  Wilson,  supra,  it  was  said : 

"Except  In  that  class  or  grade  of  offenses  called  i>etty  offenses, 
which,  according  to  the  common  law,  may  be  proceeded  against  .sum- 
marily in  any  tribunal  legally  constituted  for  that  purpose,"  it  se- 
cures the  right  of  trial  by  Jury. 

That  case  was  one  in  which  the  fine  was  only  $75,  and  in 
default  of  pa)rment  imprisonment  for  30  days.  The  justice 
who  wrote  the  opinion  in  that  case  says  (127  U.  S.  on  page 
549,  8  Sup.  Ct.  on  page  1303  [32  L.  Ed.  223]): 

"The  word  'crime,*  in  its  more  extended  sense,  comprehends  every 
violation  of  public  law ;  in  a  limited  sense,  it  embraces  offenses  of  a 
serious  or  atrocious  character.  In  our  opinion,  the  provision  is  to  be 
interpreted  In  the  light  of  the  principles  which,  at  common  law,  de- 
termined whether  the  accused,  in  a  given  class  of  cases,  was  entitled 
to  be  tried  by  a  jury.  It  is  not  to  be  construed  as  relating  only  to 
felonies,  or  offenses  punishable  ♦  ♦  ♦  in  the  penitentiary.  It 
embraces  as  well  some  classes  of  misdemeanors,  the  punishment  of 
which  Involves  or  may  involve  the  deprivation  of  the  Uberty  of  the 
citizen." 

The  opinion  of  the  court  was  unanimous,  and  the  court 
was  an  exceptionally  able  one.  There  were  Justices  Samuel 
F.  Miller,  Stephen  J.  Field,  Joseph  B.  Bradley,  Stanley  Math- 
ews, Horace  Gray,  Samuel  Blatchford,  and  L.  Q.  C.  Lamar. 

Now,  the  Supreme  Court,  at  a  later  date  (when  all  the  Jus- 
tices just  mentioned,  except  Justice  Harlan,  had  died),  in  the 
Schick  Case,  195  U.  S.  65,  24  Sup.  Ct.  826,  49  h.  Ed.  99,  1 
Ann.  Cas.  585,  held  that  an  offense  punishable  by  a  mere  fine 
of  $50  was  a  "petty  misdemeanor."  The  court's  opinion  in 
that  case  was  to  the  effect  that  whether  or  not  the  offense  is 
a  petty  one  depends  on — 
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''the  nature  of  the  offense  and  the  amount  of  punishment  prescribecl 
rather  than  Its  place  In  the  statutes.  ♦  ♦  ♦  Clearly  both  indi- 
cate that  this  particular  violation  of  the  statute  Is  only  a  petty 
offense." 

And  on  page  67  of  195  U.  S.,  on  page  826  of  24  Sup.  Ct. 
(49  L.  Ed.  99,  1  Ann.  Cas.  585),  they  say: 

"So  small  a  penalty  for  violating  a  revenue  statute  indicates  only 
a  petty  offense.  It  Is  not  one  necessarily  Involving  any  moral  de- 
linquency." 

This  holding  is  not  antagonistic  to  the  language  of  Judge 
Harlan,  supra,  because  that  language  doQs  not  deny  that  an 
offense,  the  punishment  of  which  does  not  involve  tiie  liberty 
of  the  citizen,  is  a  mere  petty  offense;  nevertheless  it  drew 
from  the  learned  jurist  aforesaid  one  of  his  vigorous,  almost 
indignant,  dissenting  opinions.  In  that  dissenting  opinion  he 
contended  that  "crimes,"  as  used  in  the  constitutional  pro- 
vision aforesaid,  applies  to  all  offenses,  however  punishable, 
except  to  those  which  Parliament  had  expressly  determinated 
as  petty  offenses  and  denied  a  trial  by  jury  for.  His  argu- 
ment was  that  Parliament  might  make  exceptions,  because  it  is 
not  bound  by  a  written  Constitution,  and  its  authority  in 
matters  of  legislation  is  omnipotent,  and,  speaking  of  the  ex- 
cerpts from  the  opinion  just  quoted,  the  "great  dissenter" 
says: 

"Running  through  the  adjudged  cases  is  the  thought  that  the  facts 
necessary  to  be  proved  in  order  to  sustain  the  charge  of  crime, 
where  the  plea  is  not  guilty,  must  be  ascertained  in  the  mode  or- 
dained by  law  for  such  purpose.  *When,  therefore,'  says  Blackstone, 
*a  prisoner  on  his  arraignment  pleads  not  guilty,  and  for  his  trial 
hath  put  himself  on  his  country,  which  country  the  jury  are,  the 
sheriff  of  the  county  must  return  a  panel  of  jurors,  "liberos  et 
legales  homines,  de  vicineto." '  Bk.  4,  c.  27,  ♦350.  Now,  all  will 
agree  that  when  the  crime  charged  is  a  felony,  a  trial  in  a  Circuit  or 
District  Court  of  the  United  States,  even  with  the  consent  of  the 
accused,  without  a  jury  composed  of  twelve  persons,  would  be  unau- 
thorized and  unavailing  for  any  legal  purpose.  Why?  Because,  and 
only  because,  the  law,  the  supreme  law  of  the  land,  has  declared  that 
the  trial  of  all  crimes  shall  be  by  jury.  And,  perhaps,  all  will  agree 
that  the  constitutional  injunction  applies  with  like  force  to  such  mis- 
demeanors as  by  statute  are  punishable  with  imprisonment,  and  that 
a  Circuit  or  District  Court  of  the  United  States  is  without  jurisdic- 
tion, under  a  plea  of  not  gulty,  no  jury  being  impaneled,  to  try  any 
crime  against  the  United  States  involving  life  or  liberty." 
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Considering  that  the  opinion  in  Callan  v.  Wilson,  supra,  has 
not  been  overruled,  I  think  this  court  is  justified  in  holding 
that,  if  the  offense  is  against  the  sovereignty  and  the  punish- 
ment may  be  imprisonment,  the  offense  cannot  be  called  a 
petty  one.  This  offense  is  against  the  sovereignty,  and  it  is 
punishable  by  a  fine  of  $500,  or  by  imprisonment  for  one 
year,  and  the  gist  of  the  offense  consists  in  the  ''maliciously" 
breaking  the  fence,  and  imports  a  more  or  less  degree  of  moral 
turpitude.  Such  being  the  nature  of  the  offense,  and  the 
punishment  being  so  severe,  in  my  opinion  any  idea  that  a 
petty  offense  is  charged  is  precluded. 

The  Constitution  "is  controlling  upon  Congress  in  legislat- 
ing for  Alaska,"  and  Congress  cannot  even  reduce  the  nimi- 
ber  of  jurors  from  twelve  to  six,  because  the  Constitution 
(whose  language  is  to  be  construed  in  the  light  of  the  times 
and  the  circumstances  when  it  was  passed),  in  using  the  word 
"jury,"  meant  a  common-law  jury  of  twelve.  Rasmussen  v.  U. 
S.,  supra. 

This  cause  being  triable  under  the  Constitution  before  a 
jury  only,  a  jury  trial  cannot  be  waived.  Callan  v.  Wilson, 
supra;  Lowe  v.  U.  S.,  169  Fed.  86,  94  C.  C.  A.  1;  Freeman 
v.  U.  S.,  227  Fed.  732,  142  C.  C.  A.  256. 

If  a  jury  trial  cannot  be  waived,  a  trial  without  a  jury  is 
void,  the  sentence  is  a  nullity,  and  advantage  may  be  taken 
by  habeas  corpus.    Callan  v.  Wilson,  supra. 

In  this  case  the  applicant  alleges  in  his  "replication"  to  the 
return  that  he  was  tried  without  a  jury ;  the  government  de- 
murs to  the  replication ;  the  demurrer  was  overruled.  Where- 
upon the  government  "rejoins"  to  the  effect  that,  although 
there  was  no  jury  empanelled,  yet  the  defendant  had  waived 
a  jury,  and  that  in  accordance  with  section  2527  of  the  Com- 
piled Laws  no  jury  trial  was  required.  On  this,  the  applicant 
moves  for  judgment  of  discharge,  and  in  his  motion  contends 
that  the  said  section  is  void,  being  in  contravention  of  the 
article  and  section  of  the  Constitution  above  quoted,  and  of  the 
Sixth  Amendment;  thus  the  direct  constitutional  question  is 
before  this  court  and  it  must  decide  it.  In  view  of  what  has 
been  said  before,  the  court  is  obliged  to  think  that  the  pro- 
vision is  unconstitutional  and  that  the  applicant  is  illegally 
held. 

The  order  will  be  that  the  writ  of  habeas  corpus  is  sustained, 
and  the  applicant  discharged. 
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McCONNBMi  V.  EMPIRE  TIN  MINING  CO. 

(Second  Division.    Nome.    July  1,  1916.) 

No.  2628. 

Minks  and  Minerals  ^=s>112(3)— Mechanics'  Liens. 

The  lienor  was  employed  to  work  on  defendant's  tin  mines. 
Part  of  the  work  performed  was  at  the  mill  and  on  the  water 
ditch  leading  thereto,  located  about  two'  miles  from  the  mines. 
The  evidence  showed  that  the  ditch,  the  mill  and  the  mines 
constitute  one  and  the  same  plant,  under  the  supervision  and 
common  ownership  of  the  defendant;  that  the  work  done  by 
the  lienor  was  for  the  purpose  of  developing  and  opening  up  of 
the  mine,  and  tended  to  assist  in  the  separation  of  the  commer- 
cial product  of  the  mine  from  the  gravels.  The  lien  claim  was 
laid  on  the  two  mining  claims,  and  did  not  contain  any  separate 
statement  showing  how  much  time  was  charged  for  which  was 
employed  on  the  mill  or  ditch.  On  objection  to  the  proofs  and 
lien  claim,  held,  under  the  statute  of  Alaska,  the  lien  may  at- 
tach for  labor  "on,  in  or  about"  such  mine  or  mines,  and  the 
mill  and  ditdi  being  so  a  part  of  the  mining  plant,  the  work 
done  was  "on,  in  or  about"  the  mine,  and  the  lien  was  sustained, 
i(nd  judgment  for  lienor. 

This  is  an  action  for  the  foreclosure  of  a  miner's  lien  assert- 
ed by  the  plaintiff  against  those  certain  lode  claims  of  the  de- 
fendant company,  lying  contiguous  one  with  the  other,  and 
known  and  described  as  the  North  Star  and  Lucky  Queen  lode 
claims,  being  worked  as  one  mine  and  known  as  the  "Bartell's 
Tin  Mine,"  and  more  fully  described  in  the  complaint  herein. 

Plaintiff  claims  that  on  the  17th  day  of  January,  1915,  said 
Empire  Tin  Mining  Company,  by  and  through  one  Geo.  Blevin, 
then  acting  as  agent  and  general  manager  of  said  Empire  Tin 
Mining  Company,  employed  plaintiff  as  a  miner  to  assist  in 
the  opening  up,  developing,  and  mining  of  said  mine  and 
mining  claims;  that  thereupon,  upon  said  date,  plaintiff  en- 
tered into  the  employ  of  said  defendant,  and  thereafter  con- 
tinuously performed  work  and  labor  on  said  mine  and  mining 
claims,  in  opening  up  and  developing  the  same,  until  the  18th 
day  of  August,  1915,  at  the  agreed  rate  of  wages  set  forth  in 
the  complaint;  that  no  part  of  said  wages  has  been  paid^ 
and  that  on  the  31st  day  of  August,  within  30  days  from  plain- 
tiff's cessation  of  labor  upon  said  mine,  and  because  of  said 

^=»See  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digeetd  *  Indexes 
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nonpayment  of  wages,  he  took  the  measures  prescribed  by 
statute  to  file  and  claim  a  lien  on  said  mine  and  mining  claims. 
The  defendant  denies  that  it  employed  the  plaintiff  as  al- 
leged in  the  complaint,  or  that  the  plaintiff  entered  into  the  em- 
ployment of  said  defendant,  or  that  the  defendant  agreed  to 
pay  the  plaintiff  any  rate  of  wages  whatever  for  work  on  said 
premises;  alleges  that  if  the  plaintiff  was  employed  by  Geo. 
Blevin,  or  at  all  upon  the  mining  claims  referred  to,  such 
employment  was  without  the  knowledge  or  consent  of  the  de- 
fendant, and  that  said  Blevin  had  no  authority  whatever  to 
employ  said  plaintiff,  or  to  incur  indebtedness  of  any  kind  or 
character  against  the  plaintiff,  or  against  any  of  its  property ; 
denies  that  there  is  anything  due  the  plaintiff  from  the  defend- 
ant; and  denies  that  the  plaintiff  is  entitled  to  any  lien  upon 
its  said  mine  and  mining  claims. 

T.  M,  Reed,  of  Nome,  for  plaintiff. 

Ira  D.  Orton,  of  Seattle,  Wash.,  and  O.  D.  Cochran,  of 
Nome,  for  defendant. 

TUCKER,  District  Judge.  I  am  of  opinion,  from  the  con- 
tract of  employment  of  said  Geo.  Blevin  by  the  defendant  and 
the  evidence  in  the  case,  that  said  Blevin  was  acting  as  the 
agent  and  general  manager  of  the  defendant  company  at  the 
time  that  he  employed  the  plaintiff,  and  that  any  secret  lim- 
itation upon  his  apparent  authority  as  such  agent,  not  known 
to  the  plaintiff,  would  not  be  binding  upon  the  plaintiff.  It 
also  appears,  from  the  telegrams  passing  between  the  presi- 
dent of  the  company  and  said  Blevin,  that  said  Blevin  was  in 
fact  authorized  to  make  such  employment  and  that  the  com- 
pany had  notice  thereof.  I  am  therefore  satisfied  from  the 
evidence  that  the  plaintiff  has  established  the  allegations  of 
his  complaint  with  regard  to  his  employment  by  the  defendant 
company. 

Plaintiff  seeks  to  establish  and  enforce  his  lien  under  the 
territorial  statutes  of  Alaska  (Session  Laws  1915,  c.  13,  p.  29). 
Section  1  of  that  act  reads: 

''Every  person  wbo  at  the  Instance  of  the  owner  performs  work 
or  labor  in,  on  or  about  a  mine  or  mining  claim  in  opening  up,  de- 
veloping, sinking,  drifting,  stoping,  mucking,  shoveling,  mining, 
hoisting  or  performs  any  other  class  or  kind  of  work  on,  in  or  about 
a  mine  or  mining  claim  necessary  or  convenient  to  the  development, 
operation,  working  or  mining  thereof,  or  the  extraction  of  the  earth. 
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rock,  quartz,  ore,  minerals,  or  mineral  bearing  sands  or  gravels 
therefrom,  or  performs  any  work  or  labor  in  or  about  such  mine  or 
mining  claim  tending  to  or  assisting  in  the  separation  or  reduction 
to  a  commercial  value  of  the  minerals  contained  therein,  or  thereon 
or  extracted  therefrom,  shall  have  a  lien  on  such  mine  or  mining 
claim  to  secure  the  payment  of  the  amount  due  for  such  work  or 
labor,"  etc. 

Counsel  for  defendant  arg^e  that,  because  it  appears  in 
evidence  that  plaintiff  did  not  actually  work  on  the  two  mining 
claims  for  the  whole  period  of  his  employment,  but  worked 
for  a  part  of  that  time  only  in  a  mill  or  on  a  ditch  connected 
therewith,  some  two  miles  distant  from  the  claims,  therefore 
plaintiff  is  in  any  event  only  entitled  to  his  lien  for  the  work 
actually  done  on  the  claims,  and  that,  inasmuch  as  the  plain- 
tiff fails  to  show  at  what  exact  time  he  ceased  to  work  on  the 
claims  and  went  to  work  on  the  mill  and  ditch,  plaintiff  is  ex- 
cluded from  his  lien  entirely,  and  in  support  of  their  very  plau- 
sible argument  counsel  for  defendant  cite  a  decision  in  a 
Nevada  case  reported  in  Salt  Lake  Hardware  Co.  v.  Chainman 
Mining  &  Elect.  Co.  (C.  C.)  137  Fed.  632;  but  that  case 
differs  from  the  case  here  in  these  two  essential  respects:  (1) 
The  mechanic's  lien  law  in  the  Nevada  case  has  for  its  purpose 
the  giving  of  a  lien  upon  certain  property  to  those  persons  who 
perform  labor  or  furnish  material  for  the  construction  of 
buildings  to  be  used  in  and  about  a  mine,  but  in  the  case  at 
bar  the  purpose  of  the  Alaska  statute  is  to  provide  a  lien  upon 
mines  and  mining  property  for  laborers  and  miners  doing 
work  in,  on,  and  about  such  property ;  and  (2)  in  the  Nevada 
case  the  contention  of  the  plaintiff  was  that  he  was  entitled  to 
a  lien  on  the  "Chainman  mill  site,"  which  the  court  said  "was 
not  upon  any  part  of  the  Chainman  mine,  and  has  no  connec- 
tion whatever  with  the  mill  upon  which  the  lien  is  claimed.'' 

The  difference  between  the  Nevada  case  and  the  case  here  is 
very  plain  to  the  court,  both  with  regard  to  the  respective  stat- 
utes and  the  facts.  The  evidence  in  the  case  at  bar  shows  that 
the  plaintiff  was  employed  by  the  defendant  from  January  17, 
to  August  18,  1915,  as  a  miner  to  assist  in  the  opening  up, 
developing,  and  mining  of  certain  mining  property  named  in 
the  complaint.  Much  stress  is  put  on  the  terms  "in,  on  or 
about,"  used  in  the  Alaska  statute,  and  the  court  is  asked  to  so 
construe  it  as  to  restrict  the  operation  of  the  lien  to  work  done 
by  the  plaintiff  within  the  boundaries  of  the  two  claims  against 
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which  the  lien  is  asserted,  thereby  denying  the  plaintiff's  lien 
for  the  value  of  his  work  done  at  the  mill  and  on  the  ditch 
about  two  miles  distant ;  but  the  evidence  shows  that  the  ditch," 
the  mill,  and  the  mining  claims  constitute  one  and  the  same 
plant,  under  the  supervision  and  common  ownership  of  the 
defendant  corporation,  and  that  the  work  done  by  the  plain- 
tiff was  for  the  purpose  of  developing  and  opening  up  of  the 
mine  or  mining  claims,  and  tended  to  and  assisted  in  the  sepa- 
ration or  reduction  to  a  commercial  value  or  product  of  the 
minerals  contained  therein  or  extracted  therefrom.  Looking 
to  the  protection  of  the  miner  and  the  securing  to  him  of  his 
lien  for  wages,  and  the  payment  thereof,  for  work  performed 
in  the  development  of  mines  or  mining  claims  and  the  reduc- 
tion of  the  minerals  taken  therefrom  to  a  commercial  value, 
the  Alaska  statute  is  broad  and  comprehensive  in  its  scope. 
It  was  evidently  drafted  by  a  good  lawyer  with  care  and  intelli- 
gence, both  with  regard  for  the  law  and  the  mining  conditions. 
It  provides  in  plain  terms  that  the  miner  shall  have  the  benefit 
of  the  lien  when  he  "performs  any  work  or  labor  in  or  about 
such  mine  or  mining  claim  tending  to  or  assisting  in  the  separa- 
tion or  reduction  to  a  commercial  value  of  the  minerals  con- 
tained therein,  or  thereon  or  extracted  therefrom." 

Now  the  evidence  shows  that  the  plaintiff,  when  not  engaged 
immediately  upon  the  mining  claims  was  engaged  in  work  on 
the  ditch  or  in  the  mill,  and  that  the  mill  was  a  reduction  plant 
accessory  to  the  mine  or  claims,  and  that  the  plaintiff  actual- 
ly reduced  approximately  40  tons  of  ore  to  commercial  product 
or  value.  In  view  of  this  evidence,  it  would  be  clearly  unrea- 
sonable and  contrary  to  the  simplest  principles  of  justice  to 
deny  the  plaintiff  the  benefit  of  his  lien,  because  he  did  not 
perform  the  work  of  reducing  the  minerals  extracted  from  the 
mines  within  or  on  the  claims  above  named.  The  mill  was 
only  two  miles  distant  from  the  mines,  and  was  owned  by  the 
defendant  company,  and  it  is  apparent  from  the  evidence  that 
its  location  was  determined  by  the  availability  of  water  in 
quantities  necessary  for  the  reduction  of  the  ore  to  commercial 
product,  and  was  probably  the  closest  suitable  site  for  such 
mill. 

In  the  Nevada  case  cited  by  the  defendant  it  is  reiterated,  as 
has  been  held  by  nearly  all  courts,  that  the  Hen  laws  should  be 
construed  liberally  with  a  view  to  effect  their  object  and  pro- 
mote justice.    The  construction  sought  to  be  put  on  this  stat- 
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ute  by  defendant's  counsel  is  restrictive  in  the  highest  sense, 
and  ignores  the  obvious  meaning  and  language  of  the  L^sla- 
ture,  and  cannot  prevail. 

It  has  also  been  contended  by  the  defendants  that,  as  the  act 
of  1915  was  not  in  effect  at  the  commencement  of  the  work  by 
the  plaintiff,  but  only  went  into  effect  upon  April  21,  1915, 
he  cannot  claim  a  lien  thereunder  for  work  done  prior  to  that 
date.  However,  this  act  supersedes  and  is  in  lieu  of  the  act  of 
1913  (Session  Laws  1913,  p.  308),  which  former  act  in  terms 
provides  that: 

"Every  person  who  shall  perform  labor  upon  •  •  •  any 
*  *  *  mine,  lode,  mining  claim  or  deposit  *  *  *  shall  have  a 
lien  upon  such  mine,  lode,  mining  claim,  [or]  deposit,"  etc. 

Under  said  act  of  1913  plaintiff  is  entitled  to  a  lien  upon  the 
mine  or  mining  claim  for  work  actually  performed  thereon 
prior  to  April  21,  1915,  and  the  evidence  shows  that  the  work 
performed  by  the  plaintiff  prior  to  May,  when  he  started  to 
work  upon  the  ditch,  was  upon  the  mining  claims  in  question. 
Moreover,  the  act  of  1915  expressly  saves  liens  claimed  under 
the  act  of  1913.  When  plaintiff  started  to  work  upon  the  ditch 
upon  May  4,  1915,  as  testified  to  by  him,  the  act  of  1915  had 
gone  into  effect,  and  he  is  entitled  to  claim  a  lien  thereunder 
as  heretofore  held. 

It  is  also  worthy  of  note  that,  while  the  act  of  1913  only  con- 
fers a  lien  upon  a  mine  for  work  actually  performed  thereon, 
the  act  of  1915  is  much  broader  in  its  terms.  The  defendant 
also  disputes  the  amount  of  attorney  fees  asked  by  plaintiff, 
viz.,  $300,  as  excessive ;  but  the  court  is  of  opinion  that  under 
the  circumstances  the  same  is  a  reasonable  allowance.  Find- 
ings of  fact  and  conclusions  of  law  and  a  decree  may  be  en- 
tered in  accordance  with  this  opinion. 
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MINERS'  &  MEBGHANTS'  BANK  et  aL  y.  UNION  LOAN  & 
TRUST  CO.  et  al. 

(Second  Division.    Nome.    July  14,  lOld.) 

No.  2681. 

Bankbuptct  ^=»27&—Orbditobs— Trustee. 

The  plaintiff  brought  suit  to  enjoin  the  trustee  In  bankruptcy 
and  others  from  selling  personal  property  of  a  creditor  of  the 
bankrupt  (who  was  also  a  creditor  of  the  plaintiff)  under  a 
mortgage  given  to  the  bankrupt,  which  the  plaintiff  declared  to 
be  Invalid ;  held^  the  trustee  has  the  right  and  power  to  claim 
the  personal  property  of  the  bankrupt,  if  as  contended  by  the 
plaintiffs,  the  mortgage  asserted  upon  same  is  null  and  void; 
the  individual  creditors  must  work  out  their  rights  through  the 
trustee  in  bankruptcy. 

In  this  case  the  plaintiffs  seek  to  enjoin  the  defendants  here- 
in, their  officers,  agents,  and  servants,  and  each  of  them,  from 
selling  or  causing  to  be  sold,  any  of  the  personal  property 
mentioned  and  described  in  a  certain  notice  of  sale  given 
by  the  defendant  the  United  Loan  &  Trust  Company,  In- 
corporated, as  substituted  trustee,  dated  May  27,  1916,  and 
published  in  the  Nome  Weekly  Nugget,  which  sale  was,  in 
said  notice,  advertised  to  take  place  on  July  6,  1916,  at  11 
o'clock  a.  m.,  in  front  of  the  federal  court  building  in  Nome, 
Alaska,  but  which  said  sale  was  at  said  time  and  place  post- 
poned to  take  place  on  July  11,  1916,  at  11  o'clock  a.  m.,  at 
said  place,  and  was  thereafter  enjoined  by  temporary  re- 
straining order  issued  by  this  court  upon  the  showing  made 
in  the  complaint  and  affidavits  filed  by  the  plaintiffs  herein. 

G.  J.  Lomen,  of  Nome,  and  G.  B.  Grigsby,  of  Juneau,  for 
plaintiffs. 

O.  D.  Cochran,  of  Nome,  and  R.  S.  Oglesby,  for  defend- 
ants. 

TUCKER,  District  Judge.  This  cause  now  comes  up  be- 
fore this  court  upon  the  motion  to  vacate  and  set  aside  the 
restraining  order  issued  herein,  filed  by  the  defendant  R.  S. 
Oglesby  herein,  upon  the  following  grounds:  (1)  That  the 
court  has  no  jurisdiction  of  the  subject-matter  of  said  ac- 
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tion ;  (2)  that  the  plaintiffs  have  no  legal  capacity  to  bring  said 
action ;  and  (3)  that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Any  one  of  these  grounds,  if  established,  is  sufficient  to  sus- 
tain the  motion ;  and  in  the  view  of  the  court  it  is  only  neces- 
sary to  consider  the  second  ground  for  the  motion,  viz.,  that 
the  plaintiffs  have  no  legal  capacity  to  bring  said  action. 

Counsel  for  the  plaintiffs  in  his  argument  attacks  the  va- 
lidity of  the  alleged  mortgage  upon  the  personal  property  of 
the  bankrupt,  under  which  mortgage  a  sale  is  sought  to  be  had 
by  the  trustee  under  the  mortgage.  While  this  court  does  not 
at  this  time  pass  in  any  way  upon  the  question  of  the  validity 
or  invalidity  of  the  mortgage  as  a  chattel  mortgage  upon 
the  personal  property  of  the  bankrupt,  it  is  only  necessary  to 
say  that  under  Bankruptcy  Act  July  1,  1898,  c.  541,  30  Stat. 
557,  §  47a,  as  amended  by  Congress  in  1910  (Act  June  25,  1910, 
c.  412,  §  8,  36  Stat.  840  [U.  S.  Comp.  St.  1916,  §  9631]), 
it  is  provided  that  trustees  of  bankrupts,  "as  to  all  property 
not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly  returned  unsat- 
isfied." It  is  clear  to  this  court  that,  under  the  above  provi- 
sion, the  trustee  in  bankruptcy  has  the  right  and  power  to 
claim  the  personal  property  of  the  bankrupt  if,  as  is  contended 
by  the  plaintiffs,  the  mortgage  asserted  upon  same  is  null 
and  void.  And  this  right,  being  vested  in  the  trustee  in  bank- 
ruptcy, cannot  be  vested  in  or  asserted  by  the  individual  cred- 
itors, who  must  work  out  their  rights,  whatever  they  may  be, 
in  the  premises  through  their  representative,  the  trustee  in 
bankruptcy.  See  In  re  Morris,  204  Fed.  770,  123  C.  C.  A. 
220,  which  is  right  in  point. 

While  the  complaint  charges,  upon  information  and  belief, 
that  the  trustee  in  bankruptcy  is  an  employe  of  B.  N.  Duke, 
one  of  the  principal  bondholders  under  said  mortgage,  and 
that  said  trustee  in  bankruptcy  has  connived  and  conspired 
with  the  other  defendants  for  the  purpose  of  seizing  the  per- 
sonal and  other  property  of  the  bankrupt  and  of  defrauding 
the  unsecured  creditors,  no  showing  has  been  made  to  sustain 
these  charges,  and,  in  any  event,  this  court  is  not  the  proper 
court  in  which  to  bring  up  this  matter.  If  the  trustee  in  bank- 
ruptcy is  derelict  in  his  duties,  the  United   States  District 
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Court  for  the  Southern  District  of  New  York,  in  which  the 
bankruptcy  proceedings  were  instituted,  is  the  proper  court 
to  be  appealed  to  for  relief. 

In  view  of  the  foregoing,  it  necessarily  follows  that  the 
temporary  restraining  order  heretofore  issued  herein  upon  the 
motion  of  the  plaintiffs  should  be  dissolved  and  rescinded,  and 
an  order  may  be  entered  to  that  effect. 

The  defendant  R.  S.  Oglesby  has  also  filed  a  demurrer  to 
the  complaint,  based  upon  identical  grounds  with  those  con- 
tained in  the  motion  to  set  aside  and  dissolve  the  temporary 
restraining  order  herein,  and  the  argument  of  counsel  and 
the  facts  with  reference  to  the  said  motion  are  equally  applica- 
ble to  a  consideration  of  said  demurrer.  It  therefore  neces- 
sarily follows  that  the  demurrer  must  be  sustained,  and  the 
complaint  dismissed,  at  plaintiffs'  costs ;  and  an  order  may  be 
accordingly  entered. 


McMONIGLE  v.   BEHRING  DREDGING  CO. 

(Second  Division.    Nome.    July  29,  191&) 

No.  2670. 

Mines  and  Minerals  ^=»38(7) — Injunction — Receiveb. 

In  his  complaint  tlie  plaintiff  claims  to  be  the  owner  of  the 
mining  claim  described  therein.  He  prays  for  an  injunction 
pendente  lite,  to  prevent  the  defendant  from  dredging  the  gold 
from  the  claim  and  carrying  it  away  before  the  title  is  settled. 
Held,  the  plaintiff  is  entitled  to  the  relief  demanded ;  but,  owing 
to  the  peculiar  hardship,  that  the  injunction  will  stop  the  sea- 
son's work  of  the  dredge,  the  court  offers  to  appoint  a  receiver 
for  the  gold  dust,  to  hold  it  till  the  title  to  the  claim  can  be 
settled  in  this  suit,  and  thus  allow  the  work  to  proceed. 

This  cause  comes  up  at  this  time  upon  the  order  of  this 
court  to  the  defendant  to  show  cause,  if  any  it  has,  why  an 
injunction  should  not  be  issued  in  the  above-entitled  action 
enjoining  the  defendant  and  all  persons  in  privity  with  it  from 
mining  upon  or  extracting  gold  or  gold-bearing  gravel  from 
or  upon  the  mining  claim  described  in  plaintiff's  complaint 
during  the  pendency  of  this  action  and  until  the  title  to  said 
mining  claim  can  be  lawfully  adjudicated. 

^=:»See  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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James  Frawley  and  T.  M.  Reed,  both  of  Nome,  for  plain- 
tiff. 

Ira  D.  Orton,  of  Seattle,  Wash.,  for  defendant. 

TUCKER,  District  Judge.  The  affidavits  filed  by  the 
parties  hereto  upon  said  order  to  show  cause  are,  to  say  the 
least,  very  conflicting;  but,  in  the  view  of  this  court,  it  is  not 
necessary  at  this  time  to  pass  upon  the  merits  of  the  respec- 
tive claims  made  by  the  plaintiff  and  the  defendant,  for,  in 
view  of  the  authorities  cited  by  counsel  for  plaintiff,  upon  the 
showing  made  by  plaintiff,  an  injunction  should  issue-  to  pre- 
serve the  ground  in  question  until  the  title  thereto  can  be  le- 
gally settled,  especially  since  the  defendant  admits,  in  para- 
graph 5  of  its  answer  herein,  that  it  intends  to,  and  will,  un- 
less restrained  by  an  order  of  this  court,  dredge  a  portion 
of  the  channel  of  the  Kougarok  river  in  its  course  across 
plaintiff's  alleged  placer  claim. 

In  Lindley  on  Mines,  vol.  3,  §  872,  the  rule  is  stated : 

"In  aU  cases  of  this  character,  an  Injunction  should  be  granted, 
pending  the  determination  of  the  issue  as  to  ownership,  unless  it 
appear  that  the  plaintiff's  title  is  bad,  or,  at  least,  that  there  is  no 
reasonable  ground  for  the  assertion  of  title  by  the  plaintiff.  The 
mere  existence  of  a  doubt  as  to  the  title  does  not  of  itself  constitute 
a  sufficient  ground  for  refusing  an  injunction.  Always,  in  ques- 
tions of  injunction  against  the  working  of  mines,  the  doubt  should 
be  resolved  in  favor  of  granting  the  writ.*' 

In  the  case  of  Martin  et  al.  v.  Danziger  et  al.,  21  Cal.  App. 
563,  132  Pac.  284,  syl.  2,  the  court  say: 

"In  an  action  to  determine  the  right  to  possession  of  mining 
claims,  and  the  ownership  of  the  mineral  deposits  thereon,  where  it 
is  shown  that  a  defendant,  alleged  to  be  in  wrongful  possession, 
Is  engaged  in  removing  and  converting  to  his  own  use  mineral  de- 
posits extracted  from  the  daim,  or  that  he  will  do  so  unless  restrain- 
ed, in  the  absence  of  any  legal  remedy,  it  is  the  court's  duty  to 
grant  an  injunction  restraining  him  from  so  doing,  in  order  to  pre- 
serve the  property  pending  the  action." 

The  foregoing  is  a  very  recent  case,  decided  by  the  District 
Court  of  Appeal,  Second  District,  California,  in  the  year 
1913,  as  is  also  the  case  of  Stewart  Mining  Co.  v.  Ontario 
(Mining  Co.  et  al.,  decided  in  the  same  year  by  the  Supreme 
Court  of  Idaho,  reported  in  23  Idaho,  280,  129  Pac.  932,  the 
second  syllabus  of  which  is  as  follows : 
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"In  this  class  of  cases  an  Injunction  pendente  lite,  upon  proper 
application,  should  be  granted,  unless  It  appears  that  there  Is  no 
reasonable  ground  for  the  assertion  of  title  In  the  plaintiff/* 

See,  also,  Buskirk  et  al.  v.  King,  decided  by  the  Circuit 
Court  of  Appeals,  Fourth  Circuit,  72  Fed.  22,  18  C.  C.  A.  418,. 
substantially  to  the  same  effect  as  the  foregoing  cases. 

However,  in  view  of  the  peculiar  facts  in  the  case,  and 
of  the  statement  by  defendant's  counsel  that  the  granting  of 
an  injunction  herein  will  result  in  a  suspension  of  the  entire 
season's  dredging  operations  by  the  defendant,  this  court  will, 
if  the  defendant  so  prefers,  and  will  consent  thereto,  in  lieu 
of  granting  the  injunction  requested  by  plaintiff,  appoint  a 
receiver  who  shall  have  complete  control  over  and  direct  the 
manner  and  extent  of  the  dredging  of  the  ground  in  controver- 
sy herein  by  defendant's  dredge,  and  shall  hold  the  gold  ex- 
tracted therefrom  subject  to  the  order  of  this  court;  other- 
wise, the  temporary  restraining  order,  granted  until  the  hear- 
ing of  the  order  to  show  cause  as  aforesaid,  will  be  contin- 
ued, and  defendant  will  be  enjoined  as  requested  pendente 
lite,  and  an  order  may  be  so  entered  herein. 


BELLEVIEW  v.  WITTENBERG  et  aL 

(Second  Division.     Nome.     August  5,  1916.) 

No.  2579. 

1.  Attachment  ^=:»191 — ^Redelivebt  Bond. 

The  giving  of  a  redelivery  bond  In  attachment  under  section 
977,  Comp.  Laws  Alaska  1913,  does  not  operate  as  a  discharge 
of  the  lien  of  the  attachment 

2.  Attachmknt   ^=s»184 — Redelivebt   Bond— Release. 

Upon  recovery  of  judgment  by  an  attaching  creditor,  in 
case  a  redelivery  bond  has  been  given  and  the  property  released, 
the  court  shall  order  and  adjudge  the  property  to  be  sold  to 
satisfy  the  plaintiff's  demands,  and,  if  execution  issue  thereon, 
the  marshal  shall  apply  the  property  attached  by  him,  or  the 
proceeds  thereof,  upon  execution.  The  failure  of  the  plaintiff  to 
cause  the  court  to  order  the  released  pn^>erty  to  be  sold  to 
satisfy  the  plaintiff's  execution,  and  the  application  for  and  tak- 
ing of  a  personal  judgment  against  the  defendant,  constituted  a 
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waiver  of  the  lien  of  attachment,  and  precluded  a  recovery  upon 
the  redelivery  bond  given  to  secure  the  same. 

3.  Bonds  ^=:»35 — ^Attachment — Common -Law  Obligation. 

Redelivery  bond  in  attachment  will  not  be  sustained  as  a 
common-law  obligation,  for  want  of  consideration. 

This  action  is  brought  by  the  plaintiff  to  recover  from  the 
defendants  upon  a  redelivery  or  forthcoming  bond  given  by  the 
defendants  to  the  United  States  marshal  to  secure  the  surren- 
der of  the  possession  by  said  marshal  of  certain  property  of 
the  defendant  A.  Wittenberg  that  had  been  attached  by  the 
plaintiff  herein  in  an  action  brought  by  him  in  this  court  upon 
the  18th  day  of  September,  1913,  against  the  said  A.  Witten- 
berg. Upon  the  execution  and  delivery  of  said  bond,  the  Unit- 
ed States  marshal  surrendered  the  possession  of  said  attached 
personal  property  to  the  said  A.  Wittenberg,  upon  or  about  the 
18th  day  of  September,  1913.  Thereafter  the  said  Wittenberg 
was  adjudicated  a  bankrupt  by  this  court  and  afterwards,  to 
wit,  on  the  20th  day  of  March,  1915,  the  said  plaintiff  recov- 
ered a  judgment  against  the  defendant  A.  Wittenberg  in  that 
certain  action  above  mentioned  and  entitled  "B.  Belleview  v. 
A.  Wittenberg,"  said  judgment  being  a  personal  judgment  only 
against  the  defendant  therein  for  the  sum  of  $726.80,  with  in- 
terest and  costs,  and  this  court  permitted  the  entry  of  said 
judgment  in  view  of  the  statement  by  plaintiff's  counsel  in 
open  court  at  the  time  that  he  did  not  intend  nor  seek  to  en- 
force said  judgment  against  the  defendant,  who  had  previously 
been  adjudicated  a  bankrupt  as  aforesaid,  but  that  said  judg- 
ment was  a  mere  formality,  and  sought  to  fix  the  liability  of 
the  obligors  upon  the  redelivery  bond  above  referred  to. 

The  defendant  A.  Wittenberg  has  filed  his  answer  herein, 
in  which  he  pleads  a  decree  of  discharge  from  his  debts  as  a 
bankrupt,  granted  him  by  this  court  upon  the  29th  day  of 
May,  1915,  and  there  can  be  no  question  that  said  defendant 
is  not  liable  herein. 

No  service  of  summons  was  had  upon  the  defendant,  Con- 
rad Freeding,  by  the  marshal  owing  to  his  absence  from  the 
district  of  Alaska  at  the  time. 

The  defendant  S.  Simson  sets  up  several  defenses  in  his 
answer,  only  two  of  which  will  be  considered  by  this  court. 
One  defense  is  that  by  the  said  judgment  of  March  20,  1915, 
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a  copy  of  which  is  attached  to  said  answer  and  marked  "Ex- 
hibit B,"  the  plaintiff  in  said  action  waived  his  lien  against  any 
and  all  property  attached  in  said  action  resulting  in  said  judg- 
ment, and  liberated  the  same  and  discharged  the  bond  given  by 
the  defendants  herein  as  aforesaid. 

G.  B.  Grigsby,  of  Juneau,  for  plaintiff. 
G.  J.  Lomen  and  O.  D.  Cochran,  both  of  Nome,  for  de- 
fendants. 

TUCKER,  District  Judge.  Section  977  of  the  Compiled 
Laws  of  Alaska  of  1913,  under  which  the  bond  in  question  was 
given,  is  as  follows : 

"Sec.  d77.  The  marshal  may  deliver  any  of  the  property  attached 
to  the  defendant,  or  to  any  other  person  claiming  it,  upon  his  giving 
a  written  undertaking  therefor,  executed  by  two  or  more  sufficient 
sureties,  engaging  to  redeliver  it  or  pay  the  value  thereof  to  the 
marshal,  to  whom  execution  upon  a  judgment  obtained  by  the  plain- 
tiff in  that  action  may  be  issued." 

And  section  979  of  said  Compiled  Laws  provides : 

"Sec.  979.  If  Judgment  be  recovered  by  the  plaintiff,  and  it  shall 
ifppear  that  the  property  has  been  attached  in  the  action  and  has 
not  been  sold  as  perishable  property  or  discharged  from  the  attach- 
ment as  provided  by  law,  the  court  shall  order  and  adjudge  the  prop- 
erty to  be  sold  to  satisfy  the  plaintiff's  demands,  and  if  execution 
issue  thereon,  the  marshal  shaU  apply  the  property  attached  by  him, 
or  the  proceeds  thereof,  upon  the  execution,  and  if  there  be  any  such 
property  or  proceeds  remaining  after  satisfying  such  execution,  he 
shall,  upon  demand,  deliver  the  same  to  the  defendant" 

It  must  be  conceded,  from  the  authorities,  that  the  giving  of 
the  redelivery  bond  in  question  did  not  operate  as  a  discharge 
of  the  lien  of  the  attachment.  In  the  case  of  Coos  Bay  R.  & 
E.  R.  &  Nav.  Co.  et  al.  v.  Wieder,  26  Or.  453,  38  Pac.  338, 
involving  a  similar  statute  of  Oregon,  the  first  syllabus  is  as 
follows : 

"Property  attached  by  a  sheriff  and  taken  from  his  possession 
under  a  redelivery  bond  as  provided  in  HlU's  Ann.  Laws,  §  154,  is 
not  discharged  of  the  lien." 

See,  also,  Kohn  et  al.  v.  Hinshaw,  Sheriff,  17  Or.  308,  20 
Pac.  629,  and  Drake  v.  Sworts  et  al.,  24  Or.  198,  33  Pac.  563, 
to  the  same  effect. 

Under  the  specific  terms  of  section  979  aforesaid,  when 
plaintiff  recovers  a  judgment,  "the  court  shall  order  and  ad- 
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judge  the  property  to  be  sold  to  satisfy  the  plaintiff's  demands," 
unless  the  attached  property  has  been  sold  as  "perishable 
property"  (which  was  not  done  in  this  case),  or  unless  it  has 
been  "discharged  from  the  attachment  as  provided  by  law." 
And  by  section  981  of  said  Compiled  I^ws  it  is  provided  by 
law  how  the  attachment  may  be  discharged  by  the  court  or 
judge  or  the  clerk  of  such  court  upon  the  defendant  making 
application  therefor  and  executing  the  undertaking  specified 
in  secticm  982,  to  wit : 

**niat  the  sureties  wUl  pay  to  the  plaintiff  the  amount  of  the 
judgment  that  may  be  recovered  against  the  defendant  in  the 
action." 

It  must  also  be  conceded  that  the  attachment  in  question  was 
not  discharged  as  provided  by  law,  viz.,  the  giving  of  the 
undertaking  provided  by  section  982  aforesaid ;  for  the  under- 
taking executed  by  the  defendants  herein  was  clearly  given  un- 
der the  provisions  of  section  977  aforesaid,  as  a  redelivery 
bond.  This  is  evident,  both  from  the  fact  that  it  was  given  to 
the  United  States  marshal  as  the  obligee  therein,  and  from  the 
terms  of  the  undertaking  itself,  viz.,  "that  the  said  defendant 
will  redeliver  the  said  property,  or  pay  the  value  thereof,  to 
the  United  States  marshal,"  etc. 

It  therefore  necessarily  follows,  from  a  consideration  of  the 
foregoing,  that,  when  the  plaintiff  recovered  the  aforesaid 
judgment  in  his  said  action  against  the  defendant  A.  Witten- 
berg, if  he  wished  to  preserve  and  enforce  the  lien  of  his  said 
attachment  against  the  personal  property  of  said  defendant,  he 
was  required  by  the  provisions  of  section  979  aforesaid  to  see 
that  "the  court  shall  order  and  adjudge  the  property  to  be  sold 
to  satisfy  the  plaintiff's  demands,"  and  the  failure  to  do  so 
upon  his  part  and  the  presenting  to  and  securing  from  the  court 
of  the  entry  of  a  personal  judgment  merely  against  said  de- 
fendant constituted  a  waiver  of  the  lien  of  his  said  attach- 
ment, and  precludes  a  recovery  upon  the  redelivery  bond  given 
to  secure  the  same. 

In  the  case  of  Moore-Schaefer  Shoe  Mfg.  Co.  v.  Billings 
et  al.,  decided  by  the  Supreme  Court  of  Oregon,  and  reported 
in  46  Or.  401,  80  Pac.  422,  a  case  which  is  especially  interest- 
ing, in  view  of  the  fact  that  the  defendant  in  that  case,  as  in 
the  one  at  bar,  had  been  adjudged  a  bankrupt  after  the  levy 
of  the  attachment  and  before  it  was  sought  to  be  asserted,  the 
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court  passed  upon  this  very  question,  and  in  the  opinion  by 
Wolverton,  C.  J.,  say  (46  Or.  403,  80  Pac.  423): 

^TreUminarlly  it  must  be  obserred  that  the  plaintiff  has  no  lien 
on  the  goods  by  virtue  of  the  alleged  levy  of  the  writ  of  attach- 
ment issued  in  the  action  instituted  against  Billings  and  recovered 
on  its  demand.  There  was  no  order  entered  adjudging  the  prop- 
erty to  be  sold  at  the  time  of  the  rendition  of  the  Judgment  in  the 
action.  This  was  tantamount  to  a  waiver  of  the  attachment  lien 
If  one  was  legally  and  regularly  obtained,  and  a  liberation  of  the 
goods  from  the  effect  of  such  levy.  The  principle  was  recognized  In 
Bremer  v.  Pleckenstein,  9  Or.  266." 

And  the  case  of  Johnston  et  al.  v.  Shaw  et  al.,  decided  by  the 
Circuit  Court  of  Appeals,  Ninth  Circuit,  September  5,  1911, 
reported  in  190  Fed.  466,  111  C.  C.  A.  298,  throws  some  light 
upon  this  question,  for,  while  in  that  case  the  judgment  order- 
ed the  sale  of  the  attached  property  and  the  question  was 
whether  a  special  execution  was  necessary  thereon,  the  court 
points  out  that  the  authorities  cited  were  not  applicable  for 
the  very  reason  that  the  judgment  had  specifically  ordered  the 
sale  of  the  attached  property,  and  the  court  say  (190  Fed.  474, 
111  CCA.  306): 

***  *  *  And  we  are  of  opinion  that  under  the  Alaska  statute  a 
special  execution  is  not  required  to  fix  the  liability  of  the  obligors  on 
the  redelivery  bond,  where  a  judgment  has  been  entered  directing 
the  sale  of  the  attached  property,  and  the  execution  follows  the 
direction  of  the  Judgment." 

And  the  plain  and  necessary  inference  from  the  language 
used  by  the  court  in  the  foregoing  case  is  that  where,  as  in  the 
case  at  bar,  the  judgment  entered  does  not  direct  the  sale  of 
the  attached  property,  but  is  merely  a  personal  judgment 
against  the  defendant,  the  authorities  cited  in  that  case  would 
be  applicable  and  decisive.  The  authorities  are  voluminous 
and  practically  unanimous  upon  the  foregoing  proposition. 

Plaintiff,  however,  seeks  to  sustain  the  imdertaking  in  ques- 
tion by  claiming  that,  although  it  may  possibly  be  invalid  as  a 
statutory  bond,  it  is  valid  as  a  common-law  obligation,  and  that 
it  was  evidently  not  drawn  as  a  redelivery  bond  under  the 
statute,  as  it  recites  that  it  is  executed  "in  consideration  of  the 
release  from  said  attachment  of  the  property  so  attached  as 
aforesaid."  The  answer  to  this  contention  is  that  it  is  evi- 
dent, from  the  actions  of  the  parties  and  the  record,  that  the 
undertaking  in  question  was  executed  and  accepted  as  and  for 
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a  redelivery  bond  under  section  977  aforesaid,  and  that  the 
foregoing  recital  may  properly  be  treated  as  mere  surplusage 
and  of  no  effect,  for  it  is  necessarily  incorrect  and  untrue  in 
point  of  fact.  Moreover,  plaintiff  himself  in  his  complaint 
seeks  to  recover  upon  a  redelivery  bond  under  the  statute, 
and  not  upon  a  common-law  obligation,  and  plaintiff  alleges 
that: 

"The  said  defendants,  in  consideration  of  the  surrender  of  said 
attached  property  to  the  defendant  A.  Wittenberg,  undertook  to  re- 
deUver  to  the  said  United  States  marshal,  upon  demand,  the  said 
attached  property  or  pay  the  value  thereof  (page  2,  complaint),  and 
(page  4,  complaint)  "in  consideration  of  the  execution  and  delivery 
of  said  bond  to  the  United  States  marshal  the  said  United  States 
marshal  thereupon,  as  required  by  law,  surrendered  possession  of 
said  attached  goods  and  wares  of  the  said  A.  Wittenberg  to  the  said 
defendant  A,  Wittenberg." 

PlaintiflF  must  certainly  stand  upon  the  allegations  of  his 
complaint,  and,  having  based  his  statement  of  his  cause  of  ac- 
tion upon  the  theory  of  the  execution  and  breach  of  a  rede- 
livery bond  by  the  defendants  herein,  plaintiff  cannot  now  be 
heard  to  claim  that  the  bond  in  question  is  not  a  redelivery 
bond,  but  a  common-law  obligation.  Moreover,  even  if  the 
undertaking  could  by  any  possibility  be  treated  as  a  common- 
law  obligation,  it  would  be  void  for  want  of  consideration,  for 
the  recital  of  consideration  upon  which  the  plaintiff  now  seeks 
to  rely,  viz.,  "in  consideration  of  the  release  from  said  attach- 
ment of  the  property  so  attached  as  aforesaid,"  is  not  borne 
out  by  the  facts,  or  the  law,  or  the  evidence  in  the  case.  Under 
the  Alaska  statute  (section  977  aforesaid)  the  marshal  can  only 
deliver  the  property  attached  to  the  defendant,  as  was  done 
in  this  case,  and  cannot  release  or  discharge  the  attachment, 
which  still  remains  in  full  force  and  effect  after  such  redelivery 
of  the  property  attached.  And  under  section  981,  supra,  the 
power  to  discharge  and  release  the  attachment  is  reserved  to 
the  court  or  judge  or  clerk  of  the  'court.  Furthermore,  con- 
sidering the  undertaking  in  question  as  a  common-law  bond  for 
the  purpose  of  this  argument  only,  then  it  would  be  discharged 
by  the  stipulation  entered  into  between  the  plaintiflF  and  the 
defendant  A.  Wittenberg,  as  set  up  in  the  fourth  defense  of 
the  answer  of  the  defendant  S.  Simson,  a  copy  of  which,  mark- 
ed "Exhibit  C,"  is  attached  to  said  answer,  in  which  the  plain- 
tiff granted  to  the  said  Wittenberg,  upon  part  payment  in 
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cash,  an  extension  of  time  for  the  payment  of  the  balance  of 
the  indebtedness  upon  which  the  original  action  was  brought 
and  in  which  the  undertaking  in  question  was  given,  with- 
out the  knowledge  or  consent  of  the  sureties  thereto.  32  Cyc. 
p.  191,  and  numerous  cases  cited  in  footnotes. 

The  California  cases  cited  by  plaintiff  are  not  at  all  appli- 
cable to  the  facts  of  the  case  at  bar,  for  the  reason  that  the 
California  statutes  with  reference  to  the  giving  of  undertak- 
ings for  the  discharge  of  attachments  and  of  redelivery  bonds 
are  just  the  reverse  of  the  Alaska  statutes ;  in  California  the 
sheriff  may  take  a  bond  to  discharge  an  attachment,  and  the 
court  may  take  a  bond  for  the  redelivery  of  property.  And  in 
the  California  case  of  Bailey  v.  JEtna  Indemnity  Co.,  5  Cal. 
App.  740,  91  Pac.  416,  upon  which  plaintiff  places  such  reli- 
ance, the  court  in  the  opinion  (5  Cal.  App.  740,  91  Pac.  417) 
state  that  the  bond  is  not  a  forthcoming  or  delivery  bond, 
but  the  condition  of  it  is  that  the  obligors  will  pay  the  judg- 
ment in  consideration  of  the  release  of  the  attachment,  so  that 
the  facts  in  that  case  were  totally  dissimilar  from  those  here. 

This  court  is  therefore  of  the  opinion  that  the  defendants 
are  entitled  to  judgment  in  this  action,  and  findings  of  fact 
and  conclusions  of  law  and  a  decree  may  be  entered  in  accord- 
ance with  this  opinion. 


Ex  parte  DUNLAP. 

(Third  Division.     Valdez.     August  7,  1916.) 

No.  S/95. 

1.  JUBT  ^=»29(3) — ^Waiveb— Habeas  Cobpus— Trial. 

Petitioner  was  accused  of  selling  intoxicating  liquor  without 
a  license,  waived  trial  by  jury,  and  was  found  guilty,  third  con- 
viction, before  justice  of  the  peace,  and  sentenced  to  one  year  in 
jail  and  a  fine  of  $1,500.  She  asks  to  be  discharged  on  habeas 
corpus,  on  the  ground  that  she  was  tried  without  a  jury,  in  vio- 
lation of  section  2,  art.  3,  Const.  XJ.  S.,  and  the  Sixth  Amendment 
thereto.  Held,  the  offense  for  which  she  was  convicted  was  a 
misdemeanor,  a  petty  offense,  and  petitioner  might  waive  a  jury 
trial  in  such  case. 

2.  Statutes  ^=»61 — Construction. 

An  act  of  Congress  will  not  be  declared  void,  except  In  a 
dear  case.    Every  possible  presumption  is  in  favor  of  the  valid- 
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Ity  of  tbe  statute,  and  this  continues  until  the  contrary  is  shown 
beyond  a  rational  doubt 

The  petitioner  was  accused  of  selling  intoxicating  liquor 
without  a  license,  in  violation  of  section  2581,  Compiled  Laws 
of  Alaska,  which  reads: 

"That  any  one  engaging  In  the  sale  of  Intoxicating  liquors,  as  speci- 
fied in  this  act,  in  the  district  of  Ala&ka,  who  is  required  by  it  to 
have  a  license  as  herein  specified,  without  first  having  obtained  a  li- 
cense to  do  so  as  herein  provided,  or  any  person  who  shall  engage  in 
such  sale  in  any  portion  of  the  district  where  the  sale  thereof  Is 
prohibited,  upon  conviction  thereof  shaU  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  two  thousand  dollars,  or  be  imprison- 
ed for  not  less  than  one  month  nor  more  than  one  year ;  and  upon 
every  subsequent  conviction  of  a  like  offense  shall,  in  addition  to  the 
penalty  above  named,  be  imprisoned  not  less  than  two  months  nor 
more  than  one  year." 

She  waived  trial  by  jury  and  was  tried  before  the  justice 
pursuant  to  section  2527,  which  reads : 

"That  upon  a  plea  other  than  a  plea  of  guilty,  if  the  defendant  do 
not  then  demand  a  trial  by  Jury,  the  Justice  must  proceed  to  try  the 
issue." 

Being  adjudged  guilty,  and  it  being  the  third  conviction  for 
a  like  offense,  petitioner  was  sentenced  to  imprisonment  in  the 
federal  jail  for  one  year  and  to  pay  a  fine  of  $1,500. 

She  now  asks  to  be  discharged  on  writ  of  habeas  corpus 
on  the  ground  that  she  was  tried  without  a  jury  in  contra- 
vention of  the  Constitution  of  the  United  States,  to  wit,  sec- 
tion 2  of  article  3  which  provides : 

*The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shaU  be 
by  Jury" 

— as  supplemented  and  enlarged  by  the  Sixth  Amendment  to 
said  Constitution,  viz.: 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  Impartial  Jury,"  etc. 

W.  A.  Mundy,  Asst.  Dist.  Atty.,  for  the  United  States. 
L.  V.  Ray,  of  Seward,  for  defendant. 

BROWN,  District  Judge.  In  Callan  v.  Wilson,  127  U.  S. 
540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223  (a  case  where  the  prisoner 
demanded,  but  was  denied,  a  jury  trial),  the  court,  speaking 
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by  Mr.  Justice  Harlan,  says  (127  U.  S.  at  page  555,  8  Sup.  Ct. 
at  page  1306  [32  L.  Ed.  223]),  after  citing  numerous  cases: 

''Without  further  reference  to  the  authorities,  and  ccmceding  that 
there  is  a  class  of  petty  or  minor  offenses,  not  usually  embraced  in 
public  criminal  statutes,  and  not  of  the  class  or  grade  triable  at  com- 
mon law  by  a  jury,  and  which,  if  committed  in  this  District,  may, 
under  the  authority  of  Congress,  be  tried  by  the  court  and  without 
a  Jury,  we  are  of  opinion  that  the  offense  with  which  the  appellant 
is  charged  does  not  belong  to  that  class.  A  conq;>lracy  such  as  Is 
charged  against  him  and  his  codefendants  is  by  no  means  a  petty  or 
trivial  offense.  'The  general  rule  of  the  common  law,'  the  Supreme 
Judicial  Court  of  Massachusetts  said  In  Commonwealth  y.  Hunt,  4 
Mete.  Ill,  121  [38  Am.  Dec.  346],  'Is  that  It  Is  a  criminal  and  indicta- 
ble offense,  for  two  or  more  to  confederate  and  combine  together,  by 
concerted  means,  to  do  that  which  is  unlawful  or  criminal,  to  the 
injury  of  the  public,  or  i>ortlons  or  classes  of  the  ^community,  or  even 
to  the  rights  of  an  individual.' " 

In  Schick  v.  United  States,  195  U.  S.  65,  24  Sup.  Ct  826, 
49  L.  Ed.  99,  1  Ann.  Cas.  585,  the  court,  speaking  by  Mr. 
Justice  Brewer,  says: 

"And  It  is  a  well-known  fact  that  in  many  territories  organized  by 
act  of  Congress  the  Legislature  has  authorized  the  prosecution  of 
petty  offenses  in  the  police  courts  of  cities  without  a  jury.  But  if 
there  be  no  constitutional  or  statutory  provision  or  public  policy  re- 
quiring a  jury  in  the  trial  of  petty  offenses,  upon  what  ground  can 
it  be  contended  that  a  defendant  therein  may  not  voluntarily  waive 
a  Jury?  Can.  it  be  that  a  defendant  can  plead  guilty  of  the  most 
serious,  even  a  capital,  offense,  and  thus  diq)ense  with  all  Inquiry 
by  a  jury,  and  cannot,  when  informed  against  for  a  petty  offense, 
waive  a  trial  by  jury?  Article  6  of  the  Amendments,  as  we  have 
seen,  gives  the  accused  a  right  to  a  trial  by  jury.  But  the  same  arti- 
cle gives  hlra  the  further  right  'to  be  confronted  with  the  witnesses 
against  him'  •  •  •  *and  to  have  the  assistance  of  counsel/  Is  it 
possible  that  an  accused  cannot  admit  and  be  bound  by  the  admis- 
sion that  a  witness  not  present;  would  testify  to  certain  facts?  Can 
it  be  that  if  he  does  not  wish  the  assistance  of  counsel,  and  waives 
it,  the  trial  is  invalid?  It  seems  only  necessary  to  ask  these  questions 
to  answer  them.  When  there  is  no  constitutional  or  statutory  man- 
date, and  no  public  policy  prohibiting,  an  accused  may  waive  any 
privilege  which  he  is  given  the  right  to  enjoy.  Authorities  in  the 
state  courts  are  in  harmony  with  this  thought  In  Commonwealth 
V.  Dailey,  12  Cush.  [Masa]  80,  the  defendant  in  a  misdemeanor  case 
waived  his  right  to  a  full  panel  and  consented  to  be  tried  by  eleven 
jurors,  and  this  action  was  sustained  by  the  Supreme  Court  of  Mas- 
sachusetts. Chief  Justice  Shaw,  delivering  the  opinion  of  the  court, 
said  (page  83):  'He  may  waive  any  matter  of  form  or  substance,  ex- 
cepting only  what  may  relate  to  the  Jurisdicticm  of  the  court'    The 
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same  doctrine  was  laid  down  in  Murphy  v.  Commonwealth,  1  Mete. 
(Ky.)  365,  'I>rra  v.  Commonwealth,  2  Mete.  (Ky.)  1,  and  State  v.  Kauf- 
man, 51  Iowa,  578  [2  N.  W.  275,  33  Am.  Rep.  148].  In  Connelly  v. 
State,  60  Ala.  89  [31  Am.  Rep.  34],  a  statute  authorizing  the  waiver 
of  a  Jury  was  sustained.  The  same  rule  was  made  in  State  v.  Word- 
en,  46  Conn.  349  [33  Am.  Rep.  27],  which  was  a  ease  of  a  felony.  See, 
also,  People  v.  Rathbun,  21  Wend.  [N.  T.]  509,  542.  We  are  of  opin- 
ion that  the  waiver  of  a  jury  by  the  defendants  in  these  cases  and 
the  consent  to  trial  by  the  court  was  not  in  conflict  with  law,  and 
the  Judgments  are  therefore  affirmed." 

In  the  Schick  Case  there  was  no  statute  (as  there  is  in  the 
case  at  bar)  authorizing  the  waiver  of  jury  trial,  and  Mr.  Jus- 
tice Harlan  in  his  long  dissenting  opinion  in  that  case  (195  U. 
S.  at  page  81,  24  Sup.  Ct  at  page  832  [49  L.  Ed.  99,  1  Ann. 
Cas.  585]),  says:  • 

*'If,  in  analogy  to  the  powers  exercised  by  the  Parliament  of  Eng- 
land prior  to  the  adoption  of  our  Constitution,  it  should  be  held  that 
€k)ngress  could  treat  the  particular  crime  here  in  question  as  a  pet* 
ty  offense  triable  by  the  court,  without  a  jury,  or  with  a  Jury  of  less 
than  twelve  persons,  it  is  sufficient  to  say  that  Congress  has  not  leg- 
islated to  that  effect  in  respect  of  the  offense  charged  against  these 
defendants,  or  of  any  other  offense  defined  in  the  acts  relating  to 
oleomargarine.  If  it  has  the  power  to  do  so,  Congress  has  not  as- 
sumed, directly  or  indirectly,  to  withdraw  such  offenses  from  the 
operation  of  the  constitutional  provision  that  the  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  Jury.  And  the  question 
is  whether,  in  the  face  of  that  explicit  provision  and  in  the  absence 
of  any  statute  authorizing  it  to  be  done,  the  court,  a  Jury  being  waiv- 
ed, had  Jurisdiction  to  try  the  accused  for  the  crime  charged." 

In  Belt  V.  United  States,  4  App.  D.  C.  25,  a  reference  to 
which  is  found  in  24  Cyc.  151,  note  26,  it  is  said: 

"The  weight  of  authority  seems  to  be  that,  in  the  absence  of  express 
statutory  authority,  no  accused  person  can  waive  the  right  of  trial 
by  Jury  in  a  criminal  case;  it  being  maintained  that  nothing  can 
be  waived  which  is  Jurisdictional  or  fundamental,  or  the  observance 
of  which  is  required  by  public  policy;  but  if  authorized  by  statute, 
the  right  to  such  trial  may  be  waived," 

This  case  went  on  appeal  to  the  Supreme  Court  of  the  Unit- 
ed States  and  was  there  affirmed.  In  re  Belt,  Petitioner,  159 
U.  S.  95,  15  Sup.  Ct.  987,  40  L.  Ed.  88.  See,  also,  Hallinger 
V.  Davis,  146  U.  S.  314,  13  Sup.  Ct.  105,  36  L.  Ed.  986. 

A  very  interesting  discussion  of  this  subject  is  found  in  the 
case  of  State  v.  Cottrill,  31  W.  Va.  at  page  202,  6  S.  E.  at 
page  449,  where  Snyder,  Judge,  says: 
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"The  whole  history  of  English  and  American  Jnrisprudence  has 
been  searched  in  vain  to  find  a  single  precedent  holding  a  statute 
unconstitutional  which  permits  the  accused  in  misdemeanor  cases  to 
waive  a  jury." 

A  later  case,  State  v.  Griggs,  34  W.  Va.  78,  11  S.  E.  740, 
approves  the  opinion  of  Judge  Snyder. 

The  case  of  Virch  v.  Bishop,  very  recently  decided  by  Judge 
Jennings,  of  the  First  division  of  Alaska  (not  reported),  was 
one  where  it  seems  the  accused  was  charged  with  the  offense 
of  malicious  destruction  of  a  fence.  Judge  Jennings  in  that 
case  held  section  2527,  Compiled  Laws  of  Alaska,  supra,  to 
be  unconstitutional  and  discharged  the  petitioner.  While  re- 
luctant to  disagree  with  so  able  a  jurist,  I  feel  compelled  to 
do  so  in  this  case.  His  decision  is  based  upon  the  Callan  v. 
Wilson  Case,  supra,  reasoning  that  the  offense  charged  (ma- 
licious breaking  of  a  fence)  was  not  a  petty  offense  under  the 
common  law,  and  that  the  nature  of  the  offense  and  the 
amount  of  punishment  prescribed  precludes  its  being  classed 
as  such ;  the  punishment  provided  being  a  fine  of  $500  or  im- 
prisonment for  one  year.  The  distinction  which  Judge  Jen- 
nings draws  is  that,  the  ''malicious  breaking  of  a  fence"  be- 
ing a  serious  crime  under  the  old  common  law,  it  cannot  be 
termed  a  misdemeanor,  no  matter  what  the  legislative  au- 
thority may  choose  to  call  it;  that  felonies  are  still  felonies, 
though  termed  misdemeanors  by  statute.  The  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  in  the  case  of  Mustard  v. 
Elwood,  223  Fed.  225,  138  C.  C.  A.  467,  has  expressly  held, 
however,  that  selling  intoxicating  liquor  in  violation  of  sec- 
tion 2581,  supra,  is  a  misdemeanor. 

What  real  difference  does  it  make  what  the  common  law 
was  in  such  a  case?  How  long  are  we  to  refuse  to  do  the 
sensible,  rational,  and  practical  thing  now,  for  fear  of  fanci- 
ful dangers  and  difficulties  that  never  happen,  or  on  account 
of  things  that  happened  hundreds  of  years  ago? 

The  old  distinctions  of  the  common  law  are  rapidly  disap- 
pearing, and  so  far  as  they  are  a  clog  and  hindrance  on  the 
practical  administration  of  justice  in  this  country  they  cannot 
disappear  too  fast. 

*The  law  is  a  progressive  science,"  said  the  Supreme  Court 
of  the  United  States  in  Holden  v.  Hardy,  169  U.  S.  385,  18 
Sup.  Ct.  383,  42  L.  Ed.  780. 
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The  statute  in  question  (section  2527,  Compiled  Laws  of 
Alaska),  authorizing  the  waiving  of  a  jury  in  misdemeanor 
cases,  has  been  in  operation  in  Alaska  since  1899,  and  in  Or- 
egon, from  whence  it  was  taken,  since  1864.  During  all  these 
years  innumerable  cases  have  arisen  and  been  disposed  of  un- 
der it,  and  no  reported  decision  is  found  where  its  consti- 
tutionality has  ever  been  questioned,  until  the  case  of  Virch 
V.  Bishop,  supra.  This  long  acquiescence  alone  is  entitled  to 
great  weight  in  determining  its  validity,  as  well  as  other  well- 
settled  rules  of  statutory  construction. 

"Legislative  construction  of  constitutional  provisions,  adopted  ana 
acted  on  with  the  acquiescence  of  the  people  for  many  years,  is  en- 
titled to  great  weight  with  the  courts,  and  will  not  be  disturbed,  ex- 
cept for  manifest  error."  Stuart  v.  Laird,  1  Cranch,  299,  2  L.  Ed. 
115,  followed  In  U.  S.  v.  Midwest  Oil  Ck).,  236  U.  S.  473,  35  Sup.  Ot. 
309,  59  L.  EM.  673. 

"An  act  of  Congress  will  not  be  declared  void,  except  in  a  clear 
case.  Every  possible  presumption  is  in  favor  of  the  validity  of  the 
statute,  and  this  continues  until  the  contrary  is  shown  beyond  a  ra- 
tional doubt"    Sinking  Fund  Case,  99  TJ.  S.  718,  25  U  Ed.  496. 

It  is  well  known  that  in  the  immense  and  sparsely  settled  re- 
gions of  Alaska  it  is  often  difficult  and  expensive  to  procure 
a  jury  of  twelve  men  in  courts  of  justices  of  the  peace,  in  iso- 
lated places;  and  those  charged  with  offenses  often  prefer 
to  waive  trial  by  jury  rather  than  submit  to  the  delay  incident 
to  procuring  a  jury.  Again,  this  waiver  may,  and  often  does, 
operate  to  the  advantage  of  an  accused,  in  that  he  may  avoid 
the  taxing  of  the  costs  of  the  jury  against  him  in  case  of  a 
verdict  of  guilty. 

In  8  Cyc.  p.  733,  it  is  said : 

"A  construction  which  must  necessarily  work  great  public  and  pri- 
vate mischief  must  never  be  preferred  to  a  constructioii  which  will 
work  neither,  or  neither  in  so  great  a  degree,  unless  the  terms  abso- 
lutely require  such  a  preference." 

"In  all  such  causes  of  construction,  it  should  be  borne  in  mind  that 
broad  questions  of  expediency  and  sound  public  policy  are  not  to  be 
overlooked." 

While  a  statute  manifestly  unconstitutional  will  not  be  up- 
held, on  the  ground  either  of  long  acquiescence  or  of  expedi- 
ency and  public  policy,  these  considerations  are  still  entitled 
to  weight. 
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What  is  there  in  the  contemptible  business  of  *'peddHng"  or 
"bootlegging"  whisky  to  remove  it  from  the  class  of  petty  of- 
fenses? For  a  first  offense,  under  section  2581,  supra,  the 
minimum  penalty  is  a  fine  of  $100.  Ordinarily  this  would  be 
sufficient  punishment  for  a  first  offense,  with  the  hope  of  the 
reformation  of  the  offender.  But  why  should  one,  taking  ad- 
vantage of  his  own  wrongdoing,  after  willfully  and  recklessly 
defying  the  law,  on  conviction  a  third  time,  be  shielded  with- 
in the  sanctuary  of  the  Constitution?  In  all  police  courts 
habitual  and  incorrigible  offenders  are  summarily  sentenced 
to  such  long  terms  in  jail  as  the  exigencies  of  the  case  and  the 
character  of  the  prisoner  require.  Why  should  unlawful  pan- 
dering to  vicious  and  depraved  appetites  be  dignified  and  raised 
to  a  higher  degree  of  crime  than  that  alleged  against  the  vic- 
tim and  consumer,  when  later  charged  with  being  "drunk  and 
disorderly*'?    Echo  answers,  "Why?" 

The  power  of  Congress  to  make  regulations  for  controlling 
the  liquor  traffic  in  the  territories  has  never  been  questioned. 

'*The  police  power  is  an  attribute  of  sovereignty,  possessed  by  ev- 
ery sovereign  state,  and  Is  a  necessary  attribute  of  every  civilized 
government.  It  is  inherent  in  the  states  of  the  American  Union,  and 
is  not  a  grant  derived  from  or  under  any  written  Constitution.*'  6 
Ruling  Case  Law,  i  182. 

The  determination  of  this  case  requires  the  exercise  of 
"practical  common  sense,"  the  "rule  of  reason,"  freed  from 
the  trammels  of  the  old  common-law  distinctions  between  the 
degrees  of  crimes  as  characterized  hundreds  of  years  ago  un- 
der vastly  different  conditions. 

The  petitioner  here  is  a  persistent  and  willful  offender, 
showing  an  utter  contempt  for  the  law  and  for  decency  and 
public  morale.  She  had  been  twice  convicted  of  a  like  of- 
fense. She  was  oflFered  the  right  of  a  jury  trial,  and  refused 
it.  She  had  a  fair  trial,  and  now  suffers  a  just  punishment. 
To  order  her  discharge  on  questions  of  refined  and  subtle  dis- 
tinctions would  be  a  parody  on  justice,  and  result  only  in 
jubilation  on  the  part  of  every  crook  and  bootlegger  in  the 
country,  who  would  thereby  find  a  renewed  reason  for  defy- 
ing the  law  with  impunity. 

An  observation  made  by  that  great  lawyer,  Mr.  Elihu  Root, 
on  the  occasion  of  the  American  Bar  Association  meeting, 
October  20,  1914,  may  be  of  interest: 
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'*The  spiedal  class  to  which  is  committed  the  guardianship  of  the 
law  always  drifts  away  in  time  from  the  standards  of  the  plain  peo- 
ple whom  they  serve,  always  becomes  subtle,  technical,  over-refined, 
and  the  forms  which  they  originally  adopted  to  facilitate  the  process 
of  getting  at  substantial  justice  come  to  be  themselves  the  subject 
of  controversy  which  obstructs  the  way  of  justice." 

Fortunately  the  spirit  of  enlightenment  and  liberal  reason 
is  abroad  in  our  land,  and  a  recent  decision  of  the  Supreme 
Court  of  the  United  States  does  much  to  clear  away  that  mist 
of  over-refinement  and  subtlety  which  has  so  often  thwarted 
and  defeated  justice.  Mr.  Justice  Day,  in  the  case  of  Garland 
V.  Washington,  232  U.  S.  at  page  646,  34  Sup.  Ct.  at  page  457 
(58  L.  Ed.  772),  says: 

"Technical  objections  of  this  character  were  undoubtedly  given 
much  more  weight  formerly  than  they  are  now.  Such  rulings  orig- 
inated in  that  period  of  English  history  when  the  accused  was  enti- 
tled to  few  rights  in  the  presentation  of  his  defense,  when  he  could 
not  be  represented  by  counsel,  nor  heard  upon  his  own  oath,  and 
when  the  punishment  of  oflPenses,  even  of  a  trivial  character,  was  of  a 
severe  and  often  of  a  shocking  nature.  Under  that  system  the  courts 
were  disposed  to  require  that  the  technical  forms  and  methods  of 
procedure  should  be  fully  complied  with.  But  with  improved  meth- 
ods of  procedure  and  greater  privileges  to  the  accused,  any  reason 
for  such  strict  adherence  to  the  mere  formalities  of  trial  would  seem 
to  have  passed  away,  and  we  think  that  the  better  opinion,  when  ap- 
plied to  a  situation  such  as  now  confronts  us,  was  expressed  in  the 
dissenting  opinion  of  Mr.  Justice  Peckham,  speaking  for  the  minority 
of  the  court  in  the  Grain  Case." 

This  case  overrules  Grain  v.  United  States,  162  U.  S.  625, 
16  Sup.  Ct.  952,  40  L.  Ed.  1097,  on  the  ground  that  the  want 
of  a  formal  arraignment  did  not  deprive  the  accused  of  any 
substantial  right  and  *'that  the  right  sustained  in  a  former  case 
involving  criminal  procedure  is  no  longer  required  for  the  pro- 
tection of  the  accused." 

Thus  are  we  finding,  indeed,  that  the  law  is  "a  progressive 
science,  making  for  the  surer  protection  of  the  innocent,  and 
the  swifter  and  more  certain  punishment  of  the  guilty." 

The  other  questions  raised  by  counsel  for  the  petitioner,  as 
to  the  character  of  the  offense,  amount  of  punishment,  and 
excessive  bail,  are  disposed  of  by  the  case  of  Mustard  v.  El- 
wood,  supra,  and,  for  the  reason  that  the  court  may  reduce  the 
bail  in  proper  cases,  the  petition  will  have  to  be  denied. 
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GROSVOLD  V.  WHELPI4EY. 

(Tlilrd  Division.     Valdez.     August  12,  1916.) 

No.  804. 

1.  Public  Lands  ^=s>96 — Reservations  in  Alaska. 

The  defendant,  for  his  principal,  purchased  the  buildings, 
foxes,  etc.,  of  one  Reed,  who  was  engaged  in  raising  foxes  on 
Little  Koniuji  Island,  Alaska,  in  1913,  and  thereafter  engaged 
in  the  business  of  raising  foxes  on  that  island.  In  1914  the  Sec- 
retary of  Commerce  offered  the  island  for  lease  to  the  highest 
bidder.  Defendant's  principal  bid;  but,  plaintiff's  bid  being  the 
highest,  he  received  the  lease  on  July  30,  1914,  for  a  term  of  five 
years.  Defendant  refused  to  vacate  the  island  and  claimed  all 
the  foxes  then  running  wild  thereon.  Plaintiff  brought  suit  for 
possession  and  for  damages.  The  court  held  the  defendant  is  a 
trespasser.  The  Secretary  of  Commerce  had  authority  to  lease 
the  island  to  plaintiff,  who  is  entitled  to  possession  of  the  prem- 
ises. 

.2.  Public  Lands  ^=s>47 — ^Reservations  in  Alaska. 

A  reservation  may  be  made  either  by  treaty,  by  executive  or- 
der, or  by  an  act  of  Congress,  and  all  of  these  methods  are  ex- 
pressly recognized  by  the  homestead  and  pre-emption  laws.  No 
set  form  of  words  or  phrases  is  necessary  to  set  aside  a  reser- 
vation. The  sovereign  is  not  parting  with  the  title,  but  only  set- 
ting it  apart  to  be  used  for  specific  purposes.  It  is  enough,  if 
there  are  sufllcient  words  to  indicate  the  purpose  of  the  power 
that  can  act,  to  show  that  in  the  given  case  it  intended  to  act. 

8.  Public  Lands  ^=»96— Reservations  in  Alaska. 

Although  it  may  be  true  that  prior  to  1898  the  Secretary  of 
the  Treasury,  who  had  assumed  authority  to  lease  Islands  for  the 
propagation  of  foxes,  had  no  statutory  authority  to  do  so,  nev- 
ertheless there  is  no  question  that,  subsequently  to  that  time,  he 
had  statutory  authority  to  make  such  leases,  as  the  above  pro- 
viso, by  excepting  such  islands  from  entry  and  sale,  withdrew 
them  from  the  public  domain  and  set  them  apart  for  that  pur- 
pose. 

Prior  to  1898  Little  Koniuji  Island,  near  Unga,  Alaska, 
had  been  leased  by  the  Secretary  of  the  Treasury  of  the  United 
States  for  the  sum  of  $100  per  annum  for  the  purpose  of 
raising  foxes.  After  1900  it  seems  the  government  no  longer 
required  the  payment  of  any  rental.  Said  island  continued  to 
be  occupied  by  various  persons  for  the  raising  of  foxes  until 
in  1913  one  Lawrence  Reed  made  a  bill  of  sale  to  the  defend- 

^s»See  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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ant  in  this  action,  F.  E.  Whelpley,  of  "all  live  blue  foxes, 
buildings,  boats,  and  equipment  used  in  the  propagation  of 
blue  foxes  on  Little  Koniuji  Fox  Island,  Alaska,"  for  the  con- 
sideration of  $4,000.  The  defendant  testified  that  this  pur- 
chase was  made,  not  for  himself,  but  for  the  Provincial  Fox 
Company,  who  furnished  the  money. 

On  the  30th  of  July,  1914,  the  United  States  of  America,  by 
Edward  F.  Sweet,  Assistant  Secretary  of  Commerce  (in  ac- 
cordance with  and  by  virtue  of  the  authority  conferred  by 
executive  orders  of  February  2,  1904,  and  March  25,  1910), 
leased  to  the  plaintiff,  A.  Grosvold,  the  said  Little  Koniuji 
Island  for  the  term  of  five  years,  commencing  on  the  1st  day 
of  July,  1914,  for  an  annual  rental  of  $205,  for  the  purpose  of 
raising  and  propagating  fur-bearing  animals  thereon. 

The  defendant  testified  that  he  notified  his  principal  of 
the  call  for  bids  on  the  part  of  the  government  for  the  leasing 
of  said  island,  and  his  principal  notified  him  that  Aey  put  in 
a  bid  therefor. 

There  were  some  foxes  on  the  said  island  on  the  1st  day  of 
July,  1914,  belonging  either  to  the  defendant  or  his  principal, 
which  the  defendant  claimed  the  right  to  remove. 

James  &  Wooley,  of  Seward,  for  plaintiflE. 
Donohoe  &  Ritchie  and  J.  Lindley  Green,  of  Seward,  for 
defendant. 

BROWN,  District  Judge.  Defendant  denies  the  validity  of 
the  lease  from  the  United  States  to  the  plaintiff,  contending 
that  there  is  no  authority  of  law  for  making  said  lease. 

Executive  order  of  February  2,  1904,  is  as  follows: 

*'It  Is  hereby  ordered,  that  the  authority  of  the  Secretaiy  of  the 
Treasary  to  lease  certain  Islands  in  Alaska  for  the  pr(H)agatl<m  of 
foxes,  and  all  duties  and  powers  pertaining  thereto,  shall  be  trans- 
f erred  to  and  vested  in  the  Secretary  of  Commerce  and  Labor." 

Executive  order  of  March  25,  1910,  is  as  follows: 

"It  is  hereby  ordered,  that  the  authority  transferred  to  and  vested 
in  the  Secretary  of  Commerce  and  Labor  by  the  executive  order  of 
the  President  dated  February  2,  1904,  to  lease  certain  islands  in 
Alaska  for  the  propagation  of  foxes,  and  all  duties  and  powers  per- 
taining thereto,  shall  be  extended  to  include  the  authority  to  lease 
the  islands  for  the  propagaticm  of  other  fur-bearing  animals  in  addi- 
tion to  foxes ;  this  order  to  take  effect  March  25,  1910.'* 
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The  authority  of  the  Secretary  of  Commerce  to  lease  cer- 
tain islands  in  Alaska  for  the  propagation  of  foxes  has  been 
sustained  and  upheld  by  the  Attorney  General  in  an  opinion 
given  to  the  Secretary  of  Commerce  and  Labor  of  date  June 
24,  1905,  and  is  found  in  volume  25  of  Opinions  of  Attorneys 
General  at  page  497.  In  said  opinion  the  Attorney  General 
among  other  things  says: 

"It  appears  that,  beginning  in  1882,  and  since  that  time,  the  Sec- 
retary of  the  Treasury  assumed  and  exercised  authority  to  lease 
various  other  islands  in  the  waters  of  Alaska  for  the  propagation  of 
foxes.  Such  action  seems  to  have  been  originally  without  statutory 
sanction,  but  in  the  act  of  May  14,  1898  (30  Stat  409,  413),  extending 
the  homestead  laws  to  Alaska,  Congress  incorporated  the  following 
provision:  'Provided,  that  the  Annette,  Prlbilof  Islands,  and  the  Is- 
lands leased  or  occupied  for  the  propagation  of  foxes  be  excepted 
from  the  operation  of  this  act' 

"It  is  not  suggested  that  the  authority  of  the  Secretary  of  the 
Treasury  In  the  premises  was  ever  questioned,  and  such  an  uninter- 
rupted and  long-continued  practice,  supported  by  the  above-quoted 
statutory  evidence  of  legislative  acquiescence,  seems  to  clearly  estab- 
lish the  authority  of  the  Secretary  of  the  Treasury  to  continue  to 
lease  for  this  purpose  such  Islands  In  Alaska  a»  had  been  so  leased 
by  him  prior  to  the  act  of  May  14,  1898. 

"February  2,  1904,  the  President  Issued  an  executive  order  in  the 
following  language:  'Upon  the  recommendation  of  the  Secretary  ot 
the  Treasury  and  the  Secretary  of  Commerce  and  Labor,  it  is  hereby 
ordered  that  the  authority  of  the  Secretary  of  the  Treasury  to  lease 
certain  Islands  in  Alaska  for  the  propagation  of  foxes,  and  all  duties 
and  powers  pertaining  thereto,  shall  be  transferred  to  and  vested 
In  the  Secretary  of  Commerce  and  Labor.* 

"The  authority  of  the  President  to  make  this  order,  e^^edally  In 
the  absence  of  any  Inconsistent  statutory  provision,  seems  to  be  be- 
yond question.  7  Ops.  Atty.  Gen.  453,  462,  409 ;  9  Ops.  Atty.  Gen.  462 ; 
25  Ops.  Atty.  Gen.  11;  Locklngton  v.  Smith,  Pet  0.  0.  466  [Fed.  Cas. 
No.  8,448]. 

"You  are  therefore  advised  that  in  my  opinion,  you  are  now  au- 
thorized to  lease,  for  the  propagation  of  foxes,  such  Islands  in  the 
waters  of  Alaska  as  had  been  so  leased  by  the  Secretary  of  the  Treas- 
ury prior  to  May  14,  1898." 

The  defendant  argues  that  the  Attorney  General  is  mistak- 
en, and  that  the  government  of  the  United  States  has  no  au- 
thority to  lease  these  islands,  including  the  said  Little  Koniuji 
Island. 

In  an  opinion  given  by  the  Solicitor  of  the  Department  of 
Commerce  to  the  Secretary  of  Commerce  October  23,  1913, 
**In  re  Authority  of  the  Secretary  of  Commerce  to  Lease  Lit- 
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tie  Naked  Island  for  Purposes  of  Fox  Propagation,"  the  Solic- 
itor says: 

"The  term  'reserration/  as  used  in  relation  to  the  puhlic  lanrls,' 
means  a  withdrawal  of  a  specified  portion  of  tlfe  public  domain  from 
the  administration  of  the  Land  Office,  and  from  disposal  under  the 
land  laws,  and  the  appropriation  thereof,  for  the  time  being,  for  some 
particular  use  or  purpose  of  the  general  government.  32  Cyc.  858.  In 
United  States  v.  Payne  [D.  O.]  8  Fed.  888,  Mr.  Justice  Parker  says: 
*A  reservation  may  be  made,  either  by  treaty,  executive  order,  or  by 
act  of  Congress,  and  all  of  these  methods  are  expressly  recognized  by 
the  homestead  and  pre-emption  laws.  No  set  form  of  words  or 
phrases  is  necessary  to  set  aside  a  reservation.  The  sovereign  is  not 
parting  with  the  title,  but  only  setting  it  apart  to  be  used  for  a  spe- 
cific purpose.  It  is  enough,  if  there  are  sufficient  words  to  indicate 
the  purpose  of  the  power  that  can  act,  to  show  that  in  the  given  case 
it  intended  to  act'  And  in  Wilcox  v.  McConnel,  13  Pet.  496,  512  [10 
L.  E)d.  264],  an  appropriation  is  defined  'as  nothing  more  nor  less 
than  setting  apart  the  thing  for  some  particular  purpose.' 

**The  act  of  May  14,  1898,  entitled  *Au  act  extending  the  homestead 
laws  and  providing  for  right  of  way  for  railroads  in  the  District  of 
Alaska,  and  for  other  purposes'  (30  Stat  409  [U.  S.  Comp.  St  1916, 
§  5091]),  contains  the  following  proviso:  (Certain  islands  reserved.) 
^Provided,  that  the.  Annette,  Pribilof  Islands,  and  the  islands  leased 
or  occupied  for  the  propagation  of  foxes  be  excepted  from  the  opera- 
tion of  this  act' 

"As  Little  Naked  Island,  at  the  time  of  the  passage  of  this  act,  was 
under  lease  by  the  Secretary  of  the  Treasury  for  the  purpose  of  prop- 
agating foxes,  it  was  clearly  included  in  this  proviso  and  excepted 
from  entry  and  sale,  and  thereby  severed  from  the  mass  of  public 
lands,  for  the  manifest  purpose  that  it  might  be  continued  to  be 
leased  as  theretofore.  No  distinction  can  be  made  between  it  and 
the  other  islands  included  in  the  proviso  and  theretofore  leased  for 
the  purpose  of  fox  propagation.  Although  it  may  be  true  that  prior 
to  1898  the  Secretary  of  the  Treasury,  who  had  assumed  authority 
to  lease  islands  for  the  propagation  of  foxes,  had  no  statutory  au- 
thority to  do  so,  nevertheless  there  is  no  question  that  subsequently 
to  that  time  he  had  statutory  authority  to  make  such  leases,  as  the 
above  proviso,  by  excepting  such  islands  from  entry  and  sale,  with- 
drew them  from  the  public  domain  and  set  them  apart  for  that  pur- 
pose." 

Furthermore,  it  does  not  appear  that  the  defendant  is  in 
position  to  question  this  right  or  authority.  Whatever  rights 
he  or  his  principal  may  have  had  were  those  of  a  trespasser 
only,  and  he  or  his  principal  were  fully  advised  of  the  inten- 
tion to  lease  the  island,  and  submitted  a  bid  therefor. 

As  to  the  question  of  the  just  and  practical  working  of  such 
a  system  of  leasing,  that  is  not  a  matter  for  the  court  to  deter- 
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mine.  The  government  has  the  right,  through  its  various  de- 
partments, to  adopt  such  system  in  the  matter  of  sale  or  leas- 
ing of  its  public  lands  as  it  deems  best.  There  is  little  doubt 
but  what,  in  all  fairness,  one  who  has  in  good  faith,  whether 
by  lease  or  mere  occupation,  raised  foxes  upon  one  of  these 
islands,  should  be  given  a  reasonable  time  to  remove  them 
after  the  government  has  leased  to  some  one  else. 

There  is  considerable  dispute  in  the  testimony  as  to  what 
followed  after  plaintiff,  Grosvold,  secured  his  lease  July  1, 
1914.  Probably  it  is  true  that,  had  both  plaintiff  and  de- 
fendant acted  with  more  forbearance  and  consideration  to- 
ward each  other,  they  would  each  have  been  saved  considerable 
delay,  annoyance,  and  expense. 

The  evidence  of  the  defendant  is  not  very  satisfactory  as 
to  the  ownership  of  the  foxes  on  the  island  at  the  time  Gros- 
vold acquired  his  lease.  It  appears  that  the  defendant  was 
representing  two  companies,  the  Fiindy  Fox  Company  and  the 
Provincial  Fox  Company.  It  is  claimed  by  defendant's  coun- 
sel that  it  is  immaterial  what  defendant's  relations  were  with 
these  two  companies ;  but  it  is  a  matter  that  does  seem  to  have 
a  bearing  on  the  case,  as  affecting  the  credibility  of  the  defend- 
ant himself. 

On  January  19,  1914,  the  said  Fundy  Fox  Company  wrote 
the  following  letter  to  the  plaintiff : 

"This  is  to  Inform  you  that  Mr.  F.  E.  Whelpley,  who  was  formerly 
in  our  employ,  is  no  longer  connected  with  us  in  any  of  our  enter- 
prises. We  will  have  a  new  manager  shortly  in  the  West,  and  wUl 
notify  you  as  to  who  this  new  manager  will  be  in  a  few  days.  We 
hope  our  new  manager  will  be  more  successful  in  getting  along  with 
your  good  self  than  Mr.  Whelpley  was.  We  wish  to  have  the  good 
will  of  all  the  dealers  and  men  of  Unga  and  elsewhere,  and  hope  we 
will  do  some  business  in  the  future  to  our  mutual  advantage." 

And  on  January  21,  1914,  another  letter  as  follows: 

**Thi8  is  to  notify  you  that  Mr.  Chesley  D.  Colwell  has  been  ap- 
pointed our  representative  in  charge  of  our  Alaskan  business,  and 
we  hope  to  have  your  assistance  and  good  will  in  any  business  he  may 
undertake  between  the  Ii^indy  Fox  Company,  limited,  and  your 
good  self." 

The  defendant  testified  that  Colwell,  who  it  appears  from 
the  last-named  letter  was  appointed  as  agent  for  the  Fundy 
Fox  Company,  was  by  him  authorized  to  trap  foxes  on  the 
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Little  Koniuji  Island  after  Grosvold  had  acquired  his  lease, 
and  that  Colwell  trapped  some  74  foxes ;  but  it  does  not  satis- 
factorily appear  just  whom  Colwell  was  working  for,  or  who 
got  the  foxes.  Whelpley  testifies  that  he  believes  there  were 
100  pairs  of  foxes  on  this  island  July  1,  1914,  when  Grosvold 
acquired  his  lease.  Plaintiff,  Grosvold,  testified  that  he  en- 
tered into  an  arrangement  or  agreement  with  Colwell  where- 
by Colwell  was  to  have  until  September  1,  1914,  within 
which  to  trap  and  remove  the  foxes.  During  this  time  Colwell 
took  74  foxes.  In  addition  to  this,  Whelpley  testifies  that  he 
or  the  men  employed  by  him  trapped  26  foxes  in  the  fall  of 
1914,  after  Colwell  left,  to  wit,  after  September  1,  1914; 
that  during  the  year  1915  he  got  14,  and  during  the  year  1916 
16  additional  foxes,  making  56  in  all.  Whelpley  further  testi- 
fies that  in  his  opinion  there  are  130  pairs  of  foxes  on  the  is- 
land now.  He  claims  he  has  a  right  to  remove  the  foxes 
which  were  on  there  on  July  1,  1914,  and,  while  he  had  nearly 
two  years  in  which  to  remove  them,  he  says  he  cannot  remove 
them  in  two  years.  According  to  his  version,  there  are  more 
foxes  on  the  island  now  than  there  ever  were,  by  reason  of 
the  natural  increase,  and  in  spite  of  the  fact  that  65  pairs,  or 
130,  have  been  removed  since  July  1,  1914. 

There  is  no  doubt  but  what  in  all  fairness  Whelpley,  or 
whoever  owned  these  foxes  prior  to  Grosvold's  lease,  was  en- 
titled to  a  reasonable  time  in  which  to  remove  the  foxes.  This 
Grosvold  seems  to  have  been  willing  to  allow,  and  in  all  prob- 
ability the  defendant,  or  whoever  the  foxes  belonged  to,  have 
trapped  and  removed  all  they  were  entitled  to.  To  say  that 
defendant  can  go  on  indefinitely  and  trap  foxes  on  this  island 
would  be  to  annul  the  lease,  and  deprive  the  plaintiff  of  all 
rights  thereunder. 

Plaintiff  testifies  that  he  himself  placed  16  foxes  on  this  is- 
land in  October,  1915. 

I  have  carefully  considered  the  claim  of  the  plaintiff  for 
damages  against  defendant,  but  I  believe  a  fair  and  equitable 
adjustment  of  the  whole  controversy  will  best  be  had  by  allow- 
ing the  injunction  prayed  for,  without  damages,  but  with 
costs  to  plaintiff. 

Findings  and  decree  may  be  accordingly  prepared. 
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HAWKINS  V.  WELLS. 

QMrd  Division.    Yaldez.     August  14,  1916.) 

No.  S/63. 

Specific  Pebfobmance  ^=929(2) — Contbacts— Descbiption  of  Pbop- 

EBTY. 

Plaintiff,  at  Seward,  Alaska,  telegraphed  defendant,  at  Seat- 
tle, Wash.:  "Wire  me  lowest  price  your  lot  half  cash  balance  one 
year."  The  defendant  answered:  **Three  thousand  dollars  six- 
teen hundred  dollars  cash  balance  one  year."  Plaintiff  tendered 
the  first  payment  and  demanded  deed,  to  be  held  in  escrow  for 
balance  one  year,  which  was  refused  by  defendant  Plaintiff 
brought  this  action  for  specific  performance.  Held,  equity  will 
not  compel  specific  performance,  where  the  terms  of  the  contract 
are  uncertain.  In  this  case  there  is  no  sufficient  description  of 
the  property.  In  addition  to  this,  the  contract  is  not  sufficiently 
definite  and  certain  to  be  enforceable,  in  that  it  does  not  appear 
from  the  said  correspondence  that  the  parties*  minds  had  met,  or 
that  they  had  fully  agreed  upon  the  terms  of  the  contract,  to 
wit:  As  to  the  deferred  payment;  whether  it  drew  Interest;  if 
so^  at  what  rate;  whether  a  mortgage  was  to  be  given ;  if  so,  its 
terms  and  conditions.  The  court  cannot  make  a  contract  for  the 
parties,  but  may  in  a  proper  case  enforce  one  which  they  have 
completely  and  definitely  agreed  upon  themselves. 

PlaintiflF  brings  this  action  to  compel  specific  performance 
of  an  alleged  contract,  based  upon  certain  telegraphic  corre- 
spondence between  the  plaintiff  and  defendant.  The  plaintiff, 
now  and  on  the  9th  day  of  February,  1915,  was  a  resident  of 
Seward,  Alaska.  On  that  date  he  cabled  defendant  at  Seattle, 
Wash.,  as  follows : 

''Wire  me  lowest  price  your  lot  half  cash  balance  one  year. 

"[Signed]    T.  W.  Hawkins." 

On  the  same  date  defendant,  who  was  then  and  still  is  a 
resident  of  Seattle,  Wash.,  cabled  the  following  answer  to 
plaintiff : 

"Three  thousand  dollars  sixteen  hundred  dollars  cash  balance  one 
year.  [Signed]    Napoleon  Wells." 

^s»See  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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On  the  same  day  the  plaintiff  caused  to  be  sent  the  following- 
telegram  : 

"Seward,  Alaska,  February  9,  1915. 
"First  National  Bank,  Seattle,  Washington. 

"Notify  and  pay  Napoleon  Wells  and  charge  our  account  sixteen 
hundred  dollars.  Secure  deed  made  to  T.  W.  Hawkins  for  lot  twelve 
block  ten  Seward.  Holdi  in  escrow  for  balance  fourteen  hundre<l 
dollars  due  one  year.    Cable  when  deed  is  deposited. 

"[Signed]    Bank  of  Seward." 

Further  telegraphic  correspondence  ensued  between  plaintiff 
and  his  Seattle  correspondent,  but  no  word  of  any  kind  was 
thereafter   received   from   defendant. 

L.  V.  Ray,  of  Seward,  for  plaintiff. 

J.  Lindley  Green,  of  Seward,  for  defendant. 

BROWN,  District  Judge.  There  is  no  description  at  all 
of  any  land  contained  in  the  first  telegram  sent  by  plaintiff  to 
defendant,  except  the  words  "your  lot." 

In  volume  3,  Commentaries  on  the  Law  of  Evidence  in 
Civil  Cases,  by  Burr  W.  Jones,  page  J29,  it  is  said : 

"A  written  memorandum  for  the  sale  of  land  need  not  specify  the- 
interest  to  be  conveyed,  the  presumption  being  that  it  is  a  fee  simple. 
On  the  other  hand,  if  the  description  is  not  certain,  either  in  the 
memorandum  or  in  the  references  which  it  may  contain,  the  statute 
is  not  complied  with,  and  the  contract  is  not  enforceable." 

In  the  case  of  Taylor  v.  Allen,  40  Minn.  433,  42  N.  W.  292, 
a  case  identical  with  the  one  at  bar,  the  court  says : 

"Action  to  compel  specific  performance  of  a  contract  for  the  sale 
of  lajid.  The  only  question  is  whether  there  was  a  sufficient  written 
memorandum  of  the  contract  to  satisfy  the  requirements  of  the  stat- 
ute of  frauds.  The  only  writings  were  in  the  form  of  correspondence 
between  defendant  and  one  Terry,  the  agent  of  plaintiff.  Assuming 
that  these  letters  were  in  other  particulars  a  sufficient  memorandum, 
they  are  manifestly  insufficient,  for  the  reason  that  they  contain  no- 
description  of  the  land  which  was  the  subject-matter  of  the  contract. 
The  only  description  found  anywhere  in  the  correspondence  is  in  a 
letter  from  Terry  to  defendant.  In  which  it  is  simply  called  *your 
land,'  but  w^hat  land,  or  where  situated,  nowhere  appears.  On  the 
trial  plaintiff  attempted  to  supply  the  description  by  asking  Terry 
what  land  he  referred  to  in  his  letter,  and  what  land  he  and  defend- 
ant had  talked  about  in  prior  conversations  which  led  up  to  this 
correspondence.  But  this  was  clearly  incompetent  Evidence  of  ex- 
trinsic facts  and  circumstances  are  admissible  to  apply  or  identify  a 
description  contained  in  the  memorandum,  but  the  attempt  here  was. 
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to  supplement  a  manifestly  Incomplete  memorandum  by  proving  the 
description  by  paroL  Oral  evidence  can  no  more  supply  defects  in 
the  written  memorandum  than  it  can  supply  the  entire  want  of  one. 
The  writing  must  be  complete  in  itself  by  containing  all  the  essen- 
tial elements  of  the  contract,  including  a  description  of  its  subject- 
matter.  The  plaintUGT  suggests  that  the  written  memorandum  in  this 
•case  is  aided  or  supplemented  by  certain  admissions  in  the  answer. 
But  these  will  not  help  matters.  It  is  now  the  settled  law  that  the 
defendant  can  have  the  benefit  of  the  statute,  even  if  he  admits  an 
oral  agreement.  He  may  admit  a  verbal  agreement,  and  yet  assert 
its  invalidity.  Browne,  St.  Frauds,  §  509;  2  Reed,  St.  Frauds,  §  527; 
Machine  Co.  v.  Schnell,  20  Minn.  40-47  (Gil.  33)." 

See,  also,  the  case  of  Allen  v.  Kitchen,  16  Idaho,  133,  100 
Pac.  1052,  L.  R.  A.  1917A,  563,  18  Ann.  Cas.  914. 

From  the  foregoing  it  appears  that  the  plaintiff  is  not  en- 
titled to  prevail  in  this  action  by  reason  of  the  lack  of  descrip- 
tion in  the  correspondence  claimed  to  constitute  the  contract. 

In  addition  to  this  the  contract  is  not  sufficiently  definite 
and  certain  to  be  enforceable,  in  that  it  does  not  appear  from 
the  said  correspondence  that  the  parties'  minds  had  met,  or 
that  they  had  fully  agreed  upon  the  terms  of  the  contract,  to 
wit:  As  to  the  deferred  payment;  whether  it  drew  interest; 
if  so,  at  what  rate ;  whether  a  mortgage  was  to  be  given ;  if 
so,  its  terms  and  conditions.  The  court  cannot  make  a  con- 
tract for  the  parties,  but  may  in  a  proper  case  enforce  one 
which  they  have  completely  and  definitely  agreed  upon  them- 
selves. 

"The  jurisdiction  of  equity  in  specific  performance,  It  is  said,  pro- 
ceeds on  the  supposition  that  the  parties  have  not  only  agreed,  as 
between  themselves,  upon  every  material  matter,  but  that  the  mat- 
ters so  agreed  upon  are  of  such  a  nature,  and  the  subjects  of  en- 
forcement so  delineated  or  indicated,  either  directly  or  by  reference 
to  sometlilng  else,  or  so  raised  to  view  by  legitimate  implication,  that 
the  court  may  collect  and  place  in  their  proper  relations  all  the  essen- 
tial elements^  and  proceed  Intelligently  and  practically  in  carrying 
into  execution  the  very  things  agreed  upon  and  standing  to  be  per- 
formed. In  order,  therefore,  to  induce  a  court  of  equity  to  enforce  a 
contract  specifically,  it  must  have  been  entered  into  without  misap- 
prehension, misrepresentation,  or  oppression,  and  by  parties  compe- 
tent to  contract.  It  must  be  founded  on  a  good  consideration,  and 
its  terms  must  be  certain  and  well-defined."  Warvelle  on  Vendors, 
vol.  2,  pp.  740,  741. 

"The  contract  must  be  complete  in  all  Its  parts;  that  is  to  say,  it 
must  contain  all  the  material  terms,  and  none  of  these  terms  must  be 
left  to  be  settled  by  future  negotiation.  It  must  also  be  certain;  that 
Is  to  say,  each  of  the  material  terms  must  be  expressed  with  suffl- 
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dent  clearness  and  definiteness  to  enable  the  court  to  ascertain  the 
Intent  of  the  parties  and  to  frame  its  decree  in  accordance  with  such 
intent  The  court  cannot  make  a  contract  for  the  parties.  ♦  •  ♦  " 
36  Cyc.  587. 

The  plaintiflf's  complaint  will  therefore  be  dismissed  on  the 
merits. 


COLUMBIA  SAI^MON  CX).  ▼.  BERG. 

(Third  Division.    Yaldez.    August  26,  19ia) 

No.  S/»3. 

L  Fish  ^s»3 — ^Navigable  Waters— Wab  Dspabtment  Pebictt. 

A  permit  to  establish  a  fish  trap  in  navigable  waters  on  the 
shores  of  Alaska  does  not  confer  any  right  of  property  in  the 
site  mentioned  therein.  It  amounts  to  no  more  than  a  certifi- 
cate from  that  department  that  the  erection  of  a  fish  trap  there 
will  not  interfere  with  navigation. 

2.  Fish  ^=:»10(1)— Liceivsbs. 

The  possession  of  a  territorial  license  to  fish  confers  no  prop- 
erty right  in  the  fish  site  claimed.  It  merely  authorizes  the 
holder  to  carry  on  the  business  of  catching  or  dealing  in  fish  in 
Alaska. 

J.  Fish  ^=»5(2) — Contract— Executory— Construction. 

The  defendant  agreed  to  build  a  fish  trap  and  to  fish  for  the 
S.  S.  Co.  The  company  was  to  become  the  owner  of  the  location 
of  the  trap  site  upon  paying  for  the  fish  caught  for  that  season, 
which  it  never  did.  HeZd,  the  S.  S.  Co.,  not  having  paid  the  con- 
sideration agreed  upon,  did  not  acquire  any  title  in  the  trap  site, 
which  has  remained  in  the  actual  possession  of  the  defendant, 
and  is  now  in  his  possession  as  its  owner. 

L  Navigable  Waters  ^=s»36(4) — Tidelands— F^sh  Trap  Sites. 

A  fish  trap  on  the  shores  of  Alaska  is  destroyed  or  carried 
away  by  thq  elements  each  fall  or  winter,  and  the  tideland  is 
thus  left  bare  and  vdthout  visible  signs  of  possession.  To  main- 
tain a  continuous  right  to  such  a  trap  site,  the  one  claiming  it 
must  see  to  it  that  his  structures  are  kept  in  repair  and  used  for 
the  purpose  for  which  they  are  intended. 

k  Navigable  Watebs  ^=936(4) — ^Tidelands — ^Right  of  Possession — 
Tbespass. 

One  may  lawfully  acquire  a  right  of  possession  on  the  tide- 
lands  in  Alaska  by  going  on  the  same  when  not  in  the  actual  pos- 
session of  another.  His  i)edis  possessio  would  be  good  as  against 
any  one  but  the  United  States;  but,  if  such  structures  as  may 

^s»See  same  topio  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQ  IC 


COLUMBIA   SALMON  CO.  V.  BEBO  639 

be  erected  are  destroyed,  tbe  one  claiming  the  site  must  see  to 
it  that  he  again  asserts  his  dominion  over  It  by  either  an  in- 
closure  or  by  the  erection  of  such  improyements  on  the  land  as 
the  nature  of  the  situation  or  the  purpose  for  whidi  it  is  to  be 
used  requires. 

The  plaintiff  and  defendant  both  claim  the  same  fish  trap 
site  near  the  shore,  on  the  east  side  of  Kenai  Peninsula,  be- 
tween Ninilchik  and  Kasilof,  on  the  waters  of  Cook  Inlet. 

Defendant  entered  into  the  following  agreement  with  the 
Seldovia  Salmon  Company  on  April  20,  1915: 

"This  agreement,  made  and  entered  Into  this  twentieth  day  of 
April,  1015,  between  the  Seldovia  Salmon  Company,  a  Washington 
corporation,  hereinafter  mentioned  as  the  company,  and  Emil  Berg, 
party  of  the  second  part,  witnesseth: 

'The  company  agrees  to  furnish  such  piles  and  fishing  gear  as  in 
their  judgment  is  necessary  for  the  proper  operation  of  a  fish  trap* 
to  be  constructed  between  Ninilchik  and  Kasilof,  at  the  location 
known  as  'Waterfalls,'  and  which  was  fished  by  the  party  of  the 
second  part  during  the  fishing  season  of  1914. 

"The  company  agrees  to  furnish  pile  driver,  drive  piles,  hang  wire 
and  gear,  and  complete  construction  of  a  trap  at  the  above  location. 

"The  party  of  the  second  part  agrees  to  sell  to  the  company  each 
and  every  king  and  red  salmon  caught  in  said  trap  during  the  season 
of  1915,  and  the  company  agrees  to  pay  the  party  of  the  second  part 
twenty-five  (25)  cents  for  each  and  every  king  salmon  and  four  and 
one-half  (4%)  cents  for  each  and  every  red  salmon  received  by  thera 
from  the  said  fish  trap,  operated  by  the  party  of  the  second  part. 

"In  consideration  of  the  company  furnishing  gear,  etc.,  construct- 
ing trap,  receiving  and  paying  for  the  fish  as  provided  above,  the  pa 
ty  of  the  second  part  agrees  that  all  right,  title,  and  interest  he  may 
have  at  this  time  in  said  fish  trap  location  is  transferred  to  the  com- 
pany, and  the  company  will  be  the  sole  owners  of  said  location  re- 
ferred to  in  this  agreement. 

"The  company  agrees  to  pay  the  party  of  the  second  part  all  mon- 
eys due  him  as  specified  above,  at  the  close  of  the  fishing  season  of 
1915. 

"In  testimony  whereof,  the  parties  hereto  have  executed  and  sign- 
ed this  agreement,  this  twentieth  day  of  April,  1915. 

"[Signed]  Seldovia  Salmon  Company, 

"By  E.  F.  Randolph,  Secretary  and  Treasurer. 

''Witnesses  to  signature:  S.  J.  Lidston. 

"BmU  Berg, 

"Party  of  the  Second  Part" 

Said  Seldovia  Salmon  Company  failed  in  business  in  the 
fall  of  1915  and  failed  to  pay  the  defendant  the  sum  due  him 
under  said  agreement,  amounting  to  more  than  $3,000.     A 
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receiver  was  appointed  by  this  court,  and  later  bankruptcy 
proceedings  were  had  in  Seattle,  Wash.,  which  superseded  the 
receivership.  Sale  was  made  of  all  the  assets  of  said  Seldovia 
Salmon  Company  by  the  trustee  in  bankruptcy  to  Robert 
Lindenberger. 

In  the  trustee's  bill  of  sale,  dated  February  10,  1916,  is  the 
following  provision: 

"Also  any  right,  title,  Interest,  or  estate  of  the  said  Seldovia  Can- 
ning Compaiiy,  a  corporation,  or  of  this  grantor  as  such  trustee  there- 
of, in  and  to  any  trap  sites,  cabin  sites,  trap  houses,  or  buildings 
whatsoever,  and  any  surveys  of  such  trap  sites  or  locations,  or  of 
any  other  trap  site  or  location  made  by  C.  S.  Hubbell,  the  said  trap 
sites  and  the  property  located  thereon  being  hereby  expressly  ex- 
cepted from  the  warranty  of  this  deed  and  bill  of  sale." 

On  March  13,  1916,  said  Lindenberger  conveyed  to  the  plain- 
tiff, the  Columbia  Salmon  Company,  "for  the  consideration  of 
ten  dollars  and  other  good  and  valuable  considerations,"  the 
property  conveyed  to  him  by  said  trustee  in  bankruptcy. 

About  March  20,  1916,  defendant  and  one  other  man  began 
the  construction  of  defendant's  lead  for  a  fish  trap  on  said 
site,  and  by  May  20th  had  constructed  about  800  feet  of  said 
lead,  at  a  cost,  as  testified  by  the  defendant  and  his  witnesses, 
of  $600.  Plaintiff's  witnesses  testified  it  was  not  worth  over 
$200. 

About  May  20th  the  plaintiff  appeared  with  a  pile  driver  for 
constructing  a  fish  trap  and  lead,  and  commenced  driving  pil- 
ing, which  would  necessarily  interfere  with,  obstruct,  and  ren- 
der worthless  the  fish  trap  of  defendant.  Upon  defendant's 
protesting,  and,  as  plaintiff's  witnesses  claimed,  threatening  to 
prevent  further  working  thereat,  the  plaintiff,  on  the  22d  day 
of  June,  1916,  procured  an  order  requiring  the  defendant  to 
show  cause  on  the  26th  day  of  July,  1916,  why  he  should  not  be 
enjoined  and  restrained  from  interfering  with  plaintiff  in  the 
construction  and  operation  of  its  said  fish  trap.  In  the  mean- 
time the  defendant  was  restrained  and  enjoined  from  so  doing. 

The  tide  at  said  fish  trap  site  has  a  rise  and  fall  of  about 
30  feet,  and  in  its  ebb  and  flow  covers  and  uncovers  about  900 
feet  of  tide  lands. 

The  erection  of  such  fish  traps  is  impliedly  authorized  by 
section  262,  Comp.  Laws  Alaska  1913,  which  provides: 

"It  shall  be  unlawful  to  lay  or  set  any  seine  or  net  of  any  kind 
within  one  hundred  yards  of  any  other  seine,  net,  or  other  fishing 


Digitized  by  VjOOQ  IC 


COLUMBIA  SALMON  CO.  Y.  BEBQ  64i 

appliance,  which  is  being  or  wliich  has  been  laid  or  set  In  any  of 
the  waters  of  Alaska,  or  to  drive  or  construct  any  trap  or  any  other 
fixed  fishing  appliance  within  six  hundred  yards  laterally  or  witiiin 
one  hundred  yards  endwise  of  any  other  trap  or  fixed  fishing  appli- 
ance." 

The  plaintiff  claims  it  has  the  better  right  to  this  fish  trap 
site,  in  addition  to  its  claim  of  title  by  purchase  from  Linden- 
berger,  and  also  by  reason  of  its  having  procured  a  license 
from  the  territorial  treasurer  under  act  of  the  territorial  Legis- 
lature (chapter  76,  Session  Laws  1915),  which  provides: 

"Any  person,  firm  or  corporation  prosecuting  or  attempting  to  pros- 
ecute any  of  the  following  lines  of  business  in  the  territory  of 
Alaska,  shall  apply  for  and  obtain  a  license,  ♦  ♦  ♦  as  fol- 
lows:   ♦    ♦    • 

"8th.  Fish  traps:  E^ed  or  fioating,  one  hundred  doUars  per  an- 
num.   So-called  dummy  traps  included." 

And  also  by  reason  of  having  procured  a  permit  from  the 
War  Department  as  required  by  the  Rivers  and  Harbors  Act 
approved  March  3,  1899  (30  Stat.  1154,  1155).  This  War  De- 
partment permit  provides: 

"That  this  authority  does  not  give  any  property  rights,  either  in 
real  estate  or  material,  or  any  exclusive  privileges,  and  that  it  does 
not  authorize  any  Injury  to  private  property  or  invasion  of  private 
rights,  or  any  infringement  of  federal,  territorial,  or  local  laws  or 
regulations,  nor  does  it  obviate  the  necessity  of  obtaining  territorial 
assent  to  the  work  authorized.  It  merely  expresses  the  assent  of 
the  federal  government  so  far  as  concerns  the  public  rights  of  navi- 
gation." 

L.  V,  Ray,  of  Seward,  for  plaintiff. 
Morford  &  Finnigan,  for  defendant. 

BROWN,  District  Judge.  Several  questions  are  here  pre- 
sented for  determination : 

What  effect  has  the  issuance  of  said  territorial  license  and 
War  Department  permit?  On  this  question  it  was  held  in 
the  recent  case  of  the  Pure  Food  Fish  Company,  a  Corpora- 
tion, V.  Anacortes  Fish  Company,  a  Corporation,  by  the  writ- 
er, on  the  3d  day  of  June,  1916,  in  the  First  division  of  Alasr 
ka,  that  neither  said  license  nor  said  permit  giyes  the  holder 
any  property  right.  The  permit  from  the  War  Department, 
merely  amounts  to  a  certificate  from  that  branch  of  the  gov- 
ernment thai  the  erection  of  a  fish  trap  at  the  point  named  will 
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not  interfere  with  navigation.  The  territorial  license  merely 
authorizes  the  holder  to  carry  on  a  certain  business,  to  wit, 
that  of  catching  fish,  but  does  not  grant  to  the  holder  any  place 
of  business,  any  more  than  the  issuance  of  a  saloon  license 
grants  to  the  holder  a  building  in  which  to  conduct  a  saloon,  or 
the  issuance  of  a  mercantile  license  a  building  in  which  to 
conduct  a  store. 

From  all  that  appears  the  defendant,  had  he  been  permitted 
to  complete  his  fish  trap  in  the  spring  of  1916,  might  have  ap- 
plied for  and  received  a  territorial  license,  or  some  larger  com- 
pany coming  to  his  aid  in  building  the  trap,  might  have  taken 
out  such  a  license.  His  testimony  shows  that  he  had  an  agree- 
ment with  the  Alaska  Packers'  Association  to  furnish  him  a 
pile  driver  to  complete  the  trap  and  to  furnish  him  webbing 
and  gear. 

As  to  defendant's  not  having  a  War  Department  permit,  if 
he  were  otherwise  rightfully  in  possession  of  said  trap  site,  a 
third  person  ought  not  to  be  permitted  to  deprive  him  of  it 
because  he  had  not  procured  such  a  permit.  The  government 
itself,  by  proper  proceedings,  would  be  the  only  one  who 
could  raise  the  question. 

The  next  question  arises  as  to  the  eflFect  of  the  agreement  be- 
tween the  Seldovia  Salmon  Company  and  defendant,  dated 
April  20,  1915. 

From  this  it  appears  that  defendant's  right  to  this  fish  trap 
site  was  recognized  and  acknowledged  by  the  said  Seldovia 
Salmon  Company,  and  it  desired  to  acquire  said  site  for  itself 
and  agreed  that: 

"In  consideration  of  the  company  furnishing  gear,  eta,  construct- 
ing trap,  receiving  and  paying  for  the  fish  as  provided  above,  the 
party  of  the  second  part  agrees  that  all  right,  title  and  interest  he 
may  have  at  this  time  in  said  fish  trap  location,  is  transferred  to 
the  company,  and  the  company  will  be  the  sole  owners  of  said  loca- 
tion referred  to  in  this  agreement" 

The  undisputed  testimony  shows  that  the  defendant,  acting 
under  this  agreement,  caught  and  delivered  fish  to  said  Sel- 
dovia Salmon  Company  to  the  value  of  more  than  $3,000,  and 
that  he  also  paid  for  work  and  labor  on  said  fish  trap  amount- 
ing to  about  $300,  and  that  said  company  wholly  failed  to  pay 
therefor. 

A  fair  construction  of  this  agreement  would  seem  to  be  that 
it  is  an  executory  one  and  that  said  company  was  to  become 
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the  owner  of  said  location  for  fish  trap  site  upon  paying  for 
said  fish,  which  it  never  did.  The  gear,  webbing,  and  piling 
furnished  by  said  company  in  the  construction  of  said  fish  trap 
was  of  no  value  to  defendant,  for  the  Undisputed  testimony 
shows  that,  owing  to  the  great  tides  in  Cook  Inlet  and  to  the 
ice  flowing  to  and  fro  during  the  winter  season,  fish  traps  of 
this  character  are  carried  away  and  destroyed  each  winter, 
so  that  they  have  to  be  renewed  each  spring  for  the  fishing 
season,  which  lasts  only  about  six  weeks,  during  the  months 
of  July  and  August. 

The  plaintiff  claims  that  the  defendant  is  bound  by  the  bank- 
ruptcy proceedings  and  must  look  to  the  bankrupt  estate  for  his 
compensation.  The  testimony  shows  that  there  was  a  dividend 
of  about  seven  per  cent,  distributed  from  said  estate  and  that 
pending  litigation  offers  a  possible  chance  of  some  further 
payment.  The  trustee  in  bankruptcy,  however,  in  making 
the  bill  of  sale  of  the  assets  of  said  corporation,  expressly  ex- 
cepts any  warranty  of  the  title  to  fish  trap  sites  and  undertakes 
to  transfer  and  convey  only  such  rights  as  the  said  Seldovia 
Salmon  Company  had. 

This  is  of  significance,  inasmuch  as  it  constitutes  notice  to 
the  purchaser  from  the  trustee  in  bankruptcy  of  the  nature  of 
the  title  or  lack  of  title  in  the  bankrupt  in  and  to  fish  trap  sites. 
The  plaintiff  insists  that  because  Mr.  Randolph,  the  superin- 
tendent of  the  Seldovia  Salmon  Company,  listed  the  claim  of 
the  defendant  in  the  bankruptcy  court  and  that  some  notice 
thereof  was  received  by  the  defendant  in  February,  1916,  that 
he  is  bound  thereby  to  look  to  the  assets  of  said  bankrupt  in 
satisfaction  of  his  claim,  and  plaintiff  cites  authorities  to  the 
effect  that  one  having  notice  of  bankruptcy  proceedings  is 
bound  in  ordinary  cases  as  to  his  claims  adverse  to  the  estate. 

In  the  view  I  take  of  this  case,  the  ownership  of  said  proper- 
ty never  passed  to  the  Seldovia  Salmon  Company,  but  the 
title  and  the  possession  remained  in  the  defendant,  who  is  not 
concluded  by  the  bankruptcy  proceedings,  and  no  construction 
ought  to  be  indulged  which  in  effect  works  an  injustice,  when 
another  and  a  reasonable  construction  will  protect  his  rights 
and  work  no  injustice  upon  the  plaintiff. 

The  defendant  remained  in  possession  of  said  fish  trap  site 
during  the  season  of  1915  and  seems,  never  to  have  surrender- 
ed the  same.  The  agreement  made  by  him  as  above  stated 
being  an  executory  one,  he  agreed  to  sell  the  same  only 
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upon  receiving  his  payment  therefor,  or  the  payment  for  the 
fish,  which  amounts  to  the  same  thing. 

The  third  question  seems  to  be  the  controlling  one,  to  wit: 
What  rights  can  one  acquire  to  a  fish  trap  site  of  this  character 
other  than  that  actually  held,  occupied  and  maintained  by  him, 
by  means  of  some  substantial  physical  structure,  and  whether, 
if  such  structure  is  entirely  destroyed  and  swept  out  by  the 
seas  and  grinding  ice  each  winter,  the  one  having  used  the  site 
the  previous  year  may  still  go  upon  the  site  and  claim  a  prior 
right  thereto  by  reason  of  said  former  occupancy? 

The  tidelands  and  the  navigable  waters  belong  to  the  United 
States.  Any  person  may  go  upon  tidelands  or  upon  shallow 
navigable  waters  and  use  and  occupy  the  same  for  any  lawful 
purpose.  A  right  is  acquired  by  taking  attual  physical  pos- 
session of  the  area  claimed  and  used,  as  in  the  case  of  hunt- 
ing, trapping,  or  "fishing  in  streams"  upon  public  lands  of  the 
United  States.  One  may  acquire  physical  possession  of  a  cer- 
tain site  or  location  and  be  protected  from  trespass  from  an- 
other. His  pedis  possessio  would.be  good  as  against  any  one 
except  the  United  States,  but,  if  such  structure  as  may  be 
erected  is  destroyed,  the  one  claiming  the  site  must  see  to  it 
that  he  again  asserts  his  dominion  over  it  by  either  an  inclosure 
or  the  erection  of  such  improvements  on  the  land  as  the  na- 
ture of  the  situation  or  the  purpose  for  which  it  is  to  be  used 
requires. 

The  tenure  being  dependent  upon  actual  physical  possession 
or  the  occupancy  by  substantial  improvements,  the  owner  must 
see  to  it  that  the  same  are  maintained.  It  might  be  contended 
that  upon  the  destruction  of  these  fish  traps  each  winter  that 
the  former  occupant  should  have  a  "reasonable  time"  within 
which  to  begin  operations  the  following  spring  to  construct 
another,  but  this  would  give  rise  to  greater  confusion  and 
probable  litigation  as  to  what  would  be  a  "reasonable  time," 
and  in  each  case  would  arise  questions  of  storm  and  weather 
conditions,  the  character  of  the  water  and  ice  and  the  season, 
as  preventing  one  from  beginning  within  a  "reasonable  time." 
It  seems  to  me  that  the  only  safe  rule  would  be  that  one  claim- 
ing to  exercise  the  privilege  of  occupying  lands  or  waters  of 
the  character  herein  involved  must  see  to  it  that  his  struc- 
tures are  kept  in  repair  and  used  for  the  purpose  for  which 
they  are  intended. 
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In  the  case  of  Carroll  v.  Price  (D.  C.)  81  Fed.  137,  decided 
by  Judge  Delancy  of  the  District  Court  of  Alaska,  in  1898,  it 
is  said: 

"Where  two  persons  claim  adversely  to  each  other  the  possession 
of  any  piece  or  parcel  of  government  land,  the  one  having  the  prior 
possession  has  the  prior  right." 

"Where  the  right  of  navigation  is  not  impaired,  possessory  rights 
to  tidelands  here  will  be  determined  by  the  rules  of  law  governing 
similar  rights  to  uplands  until  ^future  legislation  by  Congress'  con- 
cerning such  uplands,  and,  as  to  the  tidelands,  until  the  ultimate 
sovereign,  whether  state  or  federal,  shall  otherwise  provide." 

The  case  of  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers' 
Association,  138  Cal.  at  page  636,  72  Pac.  at  page  163,  a  case 
arising  over  the  right  to  catch  salmon  along  the  shores  of  Alas- 
ka, the  court  said : 

"The  right  of  fishery  in  the  waters  of  the  ocean,  whether  in  the 
open  sea  or  where  the  waters  ebb  and  flow  over  tidelands,  is  a  pub- 
lic right  which  may  be  exercised  by  any  citizen.  Shlvely  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct.  548,  38  Ia  Ed.  331,  and  cases  there  cited; 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ot.  808,  838,  35  L.  Ed.  428; 
Mann  v.  Tacoma  Land  Co.,  153  U.  S.  273,  14  Sup.  Ct.  820,  38  L.  Ed. 
714.  In  its  very  nature,  the  exercise  of  the  right  of  fishing  in  the 
public  waters  of  the  ocean  is  not,  and  cannot  be,  exclusive.  Its  ex- 
ercise, no  matter  by  whom,  or  for  what  length  of  time,  is  only  the 
exercise  of  a  public  right  There  can  be  no  possession,  for  the  pur- 
pose of  fishery,  of  an  area  of  land  covered  by  the  waters  of  the  ocean 
that  is  at  all  analogous  to  an  actual  possession  of  a  tract  of  upland 
which  might  give  the  possessor  a  right  of  action  against  a  mere  tres- 
passer. One  who  exercises  this  public  right  of  fishery  in  the  sea 
does  not  by  that  act  make  himself  a  trespasser.  We  need  not  in- 
quire to  what  extent  the  government— either  federal  or  state — could 
give  an  exclusive  private  right  of  fishery  in  such  public  waters.  No 
such  right  is  asserted  here.  Therefore  upon  the  subject  of  defend- 
ant's asserted  prescriptive  right  we  are  of  the  opinion  that  the  court 
below  did  not  commit  any  error." 

In  this  case,  however,  the  right  of  exclusive  possession  is 
asserted  by  reason  of  the  authority  given  (or  necessarily  im- 
plied) by  said  section  262,  Comp.  Laws  Alaska  1913,  where  it 
is  provided  that  one  shall  not  drive  or  construct  a  trap  within 
600  yards  laterally  or  100  yards  endwise  of  any  other  trap  or 
fixed  fishing  appliance. 

Not  only,  then,  is  one  permitted  to  erect  and  maintain  a 
structure  for  any  lawful  purpose  upon  uplands  or  tidelands 
5A.R.— 35 


Digitized  by 


Google 


/ 


546  6  ALASKA  RBP0BT8 

of  the  United  States,  but  here  is  express  legislative  authority 
given  by  Congress  to  construct,  maintain,  and  operate  fixed 
appliances  for  fishing  upon  such  lands,  and  prohibiting  the 
interference  therewith  by  the  construction  of  other  traps  within 
certain  distances. 

It  might  well  be  that  the  legislative  authority  should  go  fur- 
ther, and  provide  a  method  of  locating  and  holding  said  trap 
sites,  as  was  done  by  the  state  of  Washington.  Act  March  13, 
1899,  §  9  (I^ws  1899,  p.  203),  which  provides  that  a  person, 
after  having  obtained  a  fish  license,  should  indicate  locations 
for  traps  or  pound  nets  by  driving  at  least  three  substantial 
piles  thereon,  on  which  must  be  posted  the  license  number. 
Elwood  V.  Dickinson,  26  Wash.  631,  67  Pac.  370. 

But  Congress  has  not  legislated  on  this  matter  and  the  court 
has  no  authority  to  substitute  its  opinion  for  such  legislation 
and  say  'that  certain  acts  done  will  give  a  preference  or  prior 
right  to  a  fish  trap  location,  other  than  the  actual  going  upon 
the  site  and  constructing  a  trap  thereon,  and  while  such  work 
is  being  prosecuted  with  all  due  diligence,  one  is  entitled  to  be 
protected  in  the  possession  thus  acquired  and  held. 

In  the  case  of  Heckman  v.  Sutter,  128  Fed.  393,  63  C.  C.  A. 
135,  a  case  appealed  from  the  district  court  of  Alaska,  First 
division,  the  court  quotes  with  approval  the  language  used  in 
the  case  of  Carroll  v.  Price,  supra,  and  sustains  generally  the 
right  of  American  citizens  "to  occupy,  possess,  use  and  im- 
prove" such  lands  (tidelands  as  well  as  uplands),  subject,  how- 
ever, to  the  paramount  right  of  free  navigation,  and  that  the 
prior  possession  will  determine  the  prior  right. 

There  is  an  analogous  class  of  cases  of  persons  sometimes 
called  "squatters"  going  upon  tide  flats  in  front  of  towns  in 
Alaska,  no  title  to  which  can  be  acquired,  and  maintaining  pos- 
sessory rights,  which  are  respected,  and  the  subject  of  sale 
and  transfer  and  of  taxation. 

Regardless  then  of  the  former  ownership  or  claim  of  own- 
ership to  this  fish  trap  site,  the  defendant  seems  to  have  been 
first  in  point  of  time  in  entering  upon  and  taking  physical  pos- 
session of  this  fish  trap  site,  and  was  exercising  such  diligence 
in  the  erection  and  construction  of  the  same  as  entitled  him 
to  be  undisturbed  therein,  when  the  plaintiff  came  upon  the 
premises  and  interfered  with  his  prior  possession,  and  later, 
upon  representing  that  he  was  unlawfully  interfering  with  it, 
procured  the  restraining  order  against  the  deiendant,  upon  the 
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granting  of  which  the  plaintiff  proceeded  to  complete  its  own 
fish  trap  to  the  exclusion  of  the  defendant. 

The  Seldovia  Salmon  Company  would  not  be  in  a  very  good 
position  to  come  into  a  court  of  equity  and  claim  the  right  to 
take  this  fish  trap  site  from  defendant  under  its  agreement  of 
April  20,  1915,  after  the  defendant  had  worked  at  the  arduous 
and  perilous  occupation  of  fishing  during  the  season  of  1915 
in  the  rough  and  dangerous  waters  of  Cook  Inlet,  and  furnish- 
ed the  said  company  with  fish  to  the  value  of  $3,000,  and  for 
which  said  company  has  not  paid  him.  I  cannot  see  that  the 
plaintiff  in  this  case  is  in  any  better  position  than  the  former 
company.  The  restraining  order  issued  must  be  vacated  and 
set  aside,  and  the  plaintiff's  complaint  dismissed,  with  costs 
to  the  defendant 


MAE3HL  et  al  r.  CROW  CREEK  CONSOL.  MINING  CO. 

(Tlilrd  Division.     Valdez.     September  21,  180.6.) 

No.  730. 

..  Injunction  ^=»13 — ^Mines  and  Minerals — Substantial  Injuby. 
Plaintiffs  brought  this  action  to  enjoin  defendant  from  dump- 
ing tailings  on  their  placer  claims,  which  lie  along  the  creek 
below  defendant's  workings.  Plaintiffs'  claims  are  shown  to  be 
nonproducing  and  speculative,  and  of  doubtful,  if  any,  value. 
Defendant's  claims  are  producing  and  have  long  employed  a 
large  number  of  miners  at  work.  The  high  waters  of  the  creek 
carry  glacial  debris,  sand,  and  gravel,  in  large  quantities,  and  it 
is  not  shown  that  the  workings  of  defendant  produce  any  appre- 
ciable additions  to  the  natural  deposits  of  this  debris  on  the 
plaintiffs'  claims.  Held^  the  rule  of  comparative  injury  ought 
to  be  followed,  and  the  plaintiffs  relegated  to  their  action  at 
law  for  damages  if  any.    Injunction  denied. 

L  Injunction  «=»13— Equixt. 

No  one  has  an  absolute  and  unqualified  right  to  an  injunc- 
tion. Such  an  application  appeals  to  the  conscience  of  the  chan- 
cellor, to  the  exercise  of  a  wise  and  sound  discretion,  and 
should  be  granted  or  withheld  according  to  the  equities  of  the 
case  as  made  to  appear  from  the  records.  Where  it  is  sought 
to  enjoin  a  lawful  business,  the  court  should  give  due  considera- 
tion to  the  comparative  injury  wldch  will  result  from  the  grant- 
ing or  the  refusal  thereof. 

^=:>See  same  topin  ft  KBIT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Injunction  ^=»113 — ^Laches — ^Remedy  at  Law. 

On  application  for  an  Injunction  the  court  shoald  consider 
the  necessity  or  importance  of  the  right  claimed,  as  well  as  the 
injury  likely  to  be  caused  by  its  issue;  and  where  it  appears 
that  there  was  a  lack  of  diligence  in  seeking  the  aid  of  ttie 
court  of  equity  to  arrest  the  detrimental  operaticms,  an  injunc- 
tion will  be  refused,  and  the  party  relegated  to  his  remedy  at 
law  for  damages. 

Plaintiffs  bring  this  action  for  an  injunction  to  restrain  de- 
fendant from  dumping  tailings  and  debris  from  their  placer 
mine  on  Crow  creek,  a  tributary  of  Glacier  credc,  upon  plain- 
tiffs' placer  ground  on  said  lastrnamed  creek,  which  runs  into 
Tumagain  Arm. 

Plaintiffs  claim  to  own  17  placer  claims,  aggregating  about 
340  acres. 

Defendant  owns  a  number  of  placer  claims,  which  it  is  work- 
ing quite  extensively,  above  plaintiffs'  ground. 

Some  of  the  claims  of  both  plaintiffs  and  defendant  were 
located  many  years  ago — ^as  early  as  1902,  or  14  years  ago. 
Defendant  owns  two  claims,  each  about  1,620  feet  in  length 
along  said  Crow  creek,  between  its  present  workings  and  the 
upper  ground  of  plaintiffs,  upon  which  it  claims  its  tailings 
are  mostly  deposited.  Most  of  this  length  of  the  creek  runs 
through  a  high  box  canyon.  There  is  some  difference  in  the 
testimony  as  to  the  amount  of  water  running  in  the  creek; 
but  plaintiffs'  witness  Oldham  estimates  it  at  about  5,000  to 
10,000  miner's  inches  running  through  Crow  creek,  where  it 
empties  into  Glacier  creek;  about  20,000  miner's  inches  of 
water  in  Glacier  creek  above  the  junction  with  Crow  creek, 
and  about  30,000  miner's  inches  in  Winner  creek,  which  flows 
into  Glacier  creek  just  above  the  junction  of  Crow  and  Glacier 
creeks.  This  would  make  about  55,000  miner's  inches  of 
water  flowing  through  plaintiffs'  ground  at  a  normal  stage, 
and  the  testimony  shows  that  at  high  water  there  is  a  tremen- 
dous volume  of  water  in  said  streams ;  one  witness  putting  it 
as  high  as  250,000  miner's  inches. 

Defendant  has  mined  its  ground  by  hydraulic  quite  exten- 
sively during  the  past  7  or  8  years,  having  expended  about 
$300,000  during  said  time,  and  the  improvements  now  on 
its  ground  are  valued  at  about  $100,000. 

^s^See  same  topic  ft  KBY-NUMBBR  in  aU  Key-Nombered  DIgeBta  ft  Indexw 
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The  evidence  shows  that  a  considerable  amount  of  gravel 
and  debris  is  carried  down  said  streams  and  over  and  upon 
plaintiffs'  claims.  How  much  of  this  is  natural  wash,  or 
rather  how  much  of  it  would  be  washed  down  by  the  floods 
occurring  in  said  streams,  and  how  much  can  actually  be 
traced  to  the  operations  of  defendant  company  is  difficult,  if 
not  impossible,  to  determine. 

The  said  Crow  creek.  Glacier  creek,  and  Winner  creek  all 
have  their  source  in  and  are  fed  from  many  glaciers.  As  is 
well  known,  in  the  glaciated  portions  of  Alaska,  at  certain 
times  in  the  summer  season,  due  either  to  warm  weather  or 
warm  rains,  these  glacier  streams  become  very  high  and  car- 
rying down  immense  quantities  of  sand,  gravel,  silt,  and  oth- 
er ,debris,  overflow  the  more  level  country  below,  and  fill  up 
and  cause  large  deposits  of  these  materials. 

No  actual  mining  work  has  ever  been  done  on  plaintiflfs' 
ground,  although  plaintiffs  claim  to  have  done  the  annual  as- 
sessment work  during  all  these  years.  No  gold  has  ever  been 
extracted,  and  plaintiffs  have  held  said  ground  apparently  with 
the  speculative  hope  that  some  time  it  could  be  worked  by 
dredge  or  some  other  economical  process. 

In  1914  defendant's  witness,  Arthur  Jett,  a  hydraulic  engi- 
neer, testified  that  he  operated  a  Keystone  drill  on  plaintiffs' 
ground,  testing  it  to  ascertain  if  a  dredger  would  pay  thereon. 
This  work  was  done  by  Charles  Herron  and  others,  and  Jett 
had  an  interest  in  the  enterprise,  instead  of  receiving  a  salary 
for  his  work.  He  put  down  six  holes,  each  being  from  30 
to  50  feet  in  depth.  From  the  gravel  recovered  in  the  core 
of  the  drilling,  amounting  to  4^/ii  cubic  yards  of  gravel,  there 
was  obtained  21  cents  worth  of  gold,  or  about  4.9  cents  per 
cubic  yard.  This  witness  testified  that  there  would  have  to 
be  a  value  of  from  50  cents  to  $1  per  cubic  yard  in  order  to 
pay  for  establishing  and  operating  a  dredging  machine  on  this 
ground;  that  the  cost  of  a  suitable  dredge  would  be  $250,- 
000  to  $300,000,  exclusive  of  power  plant.  Upon  beginning 
said  drilling,  the  witness  Jett  and  associates  located  some 
placer  claims  adjoining  plaintiffs'  ground,  and  after  ascertain- 
ing the  results  of  said  drilling  they  abandoned  the  same  and 
did  not  even  record  the  location  certificates, 

E.  E.  Ritchie,  of  Valdez,  for  plaintiflfs. 
L.  y.  Ray,  of  Seward,  for  defendant 
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BROWN,  District  Judge.  In  the  case  of  McCarthy  v. 
Bunker  Hill  &  Sullivan  Mining,  etc.,  Co.,  164  FeA  940,  92 
C.  C.  A.  272,  the  court  says: 

*'To  an  injunction,  however,  even  on  final  hearing,  no  one  has  an 
absolute  and  unquaUfied  right  Such  an  application  appeals  to  the 
conscience  of  the  chanceUor,  to  the  exercLse  of  a  wise  and  soond 
discretion,  and  should  be  granted  or  withheld  according  to  the  equi- 
ties of  the  case  as  made  to  appear  from  the  record.  Each  case  must 
be  considered  and  made  to  depend  up<Hi  its  own  particular  facts 
and  circumstances,  in  the  consideration  and  determination  of  which 
the  general  rules  governing  courts  of  equity  are  to  be  borne  in  mtnd 
and  applied.  Am<xig  those  rules  is  the  well-established  one  that 
an  appellate  court  will  not  ordinarily  interfere  with  the  action  of  the 
trial  court  in  either  granting  or  withholding  an  injunction  in  cases 
in  which  the  evidence  is  substantially  conflicting,  and  espedaUy 
where  the  trial  Judge,  at  the  request  of  the  respective  parties,  has 
had  the  benefit  of  a  personal  inspection  of  the  premises.  Nor  should 
an  injunction  be  granted  in  any  case  where  it  will  necessarily  oper- 
ate contrary  to  the  real  Justice  of  the  case.  Purthermope,  where,  as 
in  the  present  case,  it  is  sought  to  enjoin  a  lawful  business,  the 
court  should  give  due  consideration  to  the  comparative  injury  wbidi 
wiU  result  from  the  granting  or  refusal  of  the  injunction  sought. 
We  so  held  in  the  case  of  Mountain  Copper  Co.  v.  United  States,  142 
Ffed.  025,  73  C.  C.  A.  621,  and  the  Supreme  Court  of  the  United  States 
has  so  held  in  several  cases,  and  In  three  very  recent  and  very  im- 
portant ones." 

In  the  case  at  bar,  the  rule  of  "comparative  injury*'  ought 
to  be  followed.  It  is  true  there  are  not  "thousands  of  men  to 
be  affected  or  thrown  out  of  employment,"  nor  'iai^e  com- 
munities injured  seriously  in  a  business  way,"  for  there  are 
no  large  communities  in  that  portion  of  Alaska.  The  defend- 
ant employs  about  30  men  and  is  adding  considerably  to  the 
gold  production,  which  goes  into  the  arteries  of  commerce  and 
helps  that  much  in  the  industry  of  the  world.  The  country 
surrounding  this  property  is  absolutely  worthless  for  any 
purpose  except  for  mining.  It  is  composed  of  gravel  flats  and 
flood  plains,  of  no  value  except  where  gold  occurs  in  sufficient 
quantities  to  make  it  valuable  for  mining  purposes.  The  best 
proof  of  the  little  value  of  plaintiffs'  property  is  the  fact  that, 
although  it  has  been  located  for  many  years,  some  of  the  claims 
for  14  years,  no  mining  have  ever  been  prosecuted  thereon, 
and  no  gold  extracted. 

The  day  has  gone  by  when  large  tracts  of  land  can  be  held 
out  of  use  for  speculative  purposes.    The  Land  Department 
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of  the  United  States,  having  disposition  of  the  public  lands,  has 
during  the  past  10  years  made  a  radical  change  in  its  policy 
in  that  regard  and  valid  mining  locations  can  now  be  made  and 
held  only  upon  a  bona  fide  showing  of  actual  and  not  specula- 
tive value. 

This  case  appears  to  be  one  where  the  plaintiflfs  ought  to 
be  relegated  to  their  action  at  law  for  damages,  and  not  at- 
tempt to  hold  up  and  stop  beneficial  and  important  mining 
operations  on  the  pretense  that  it  is  a  great  injury  in  adding 
somewhat  to  the  burden  of  tailings  and  debris  that  flow  over 
and  upon  their  alleged  mining  claims,  where  those  mining 
claims  are  not  shown  in  this  action  to  have  any  appreciable 
value. 

Then,  too,  while  plaintiffs  claim  that  it  is  only  within  the 
last  year  or  two  that  such  large  quantities  of  debris  have  been 
washed  down  said  streams  upon  their  land,  nevertheless  they 
have  known  of  the  large  investments  made,  and  when  they 
were  about  to  be  made,  by  defendant,  and  of  the  extensive 
work  carried  on  by  defendant  for  7  or  8  years,  and  they  made 
no  move  to  prevent  the  threatened  injury;  therefore  the 
principle  of  estoppel  ought  to  be  invoked  by  reason  of  the 
laches  of  plaintiffs. 

In  Lindley  on  Mines  (3d  Ed.)  vol.  3,  §  842,  it  is  said: 

"The  court  should  consider  the  necessity  or  Importance  of  the 
right  claimed,  as  well  as  the  Injury  likely  to  be  caused  to  the 
complaining  party.  The  court  will  also,  of  course,  always  take  into 
serious  consideration  the  conducit  and  attitude  of  the  parties  com- 
plaining, and  where  it  appears  that  there  was  a  lack  of  reasonable 
diligence  in  seeking  the  aid  of  a  court  of  equity  to  arrest  the  detri- 
mental operations,  an  injunction  will  be  refused  and  the  party 
relegated  to  his  remedy  at  law  for  damages." 

The  application  of  the  plaintiflfs  for  an  injunction  will 
therefore  be  denied,  but  without  prejudice  to  plaintiflfs'  right 
to  maintain  an  action  at  law  for  damages. 
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BOSTON  GROUP  GOLD  MIN.  CO.  t.  BRITT  et  aL 

(First  Diriflion.     Janean.     S^tember  21*  1916.) 

No.  146&-A 

EUSEMENTS  ^=»42— RZSESVATIOX  OF  RiGHT   OF  WaT. 

The  defendant  purchased  land  from  plaintUT,  and  in  the 
contract  for  conveyance  It  was  agreed:  "It  is  expressly  pro- 
Tided,  however,  that  In  event  of  necessity  that  Boston  Group 
G<^d  Mining  Company  shall  have  a  rig^t  of  way  over  the  wester- 
ly part  of  the  above^escribed  tract  to  reach  its  mining  proper- 
ty." On  suit  brought  by  plaintiff  to  prevent  the  defendant  from 
obstructing  a  road  existing  across  said  tract,  held  the  contract 
is  not  for  any  particular  road,  but  for  a  right  of  way,  the  right 
to  make  a  road.  Before  the  transfer  of  the  land  the  plaintiff 
owned  both  the  land  and  the  road  thereon.  It  had  no  easement 
therein,  but  the  Jus  disponendi  thereof.  After  the  transfer  it 
had  only  the  reserved  right  to  build  a  road  across  the  property 
when  the  necessity  shall  arise.  No  proof  is  made  of  the  neces- 
sity, and  the  acti<Hi  is  dismissed  without  prejudice. 

W.  W.  Folsom,  for  plaintiff. 

Hellenthal  &  Hellenthal,  of  Juneau,  for  defendants. 

JENNINGS,  District  Judge.  The  gravamen  of  the  com- 
plaint as  filed  is  that  the  defendant  has  obstructed  a  road  of 
the  plaintiff  situate  on  plaintiff's  land,  to  wit,  on  the  Boston 
No.  2  lode  mining  claim,  to  plaintiff's  damage  in  the  sum  of 
$500,  and  that  he  threatens  to,  and  will,  continue  to  obstruct 
said  road.  Wherefore  damages  of  $500  for  the  injury  al- 
ready done  and  an  injunction  against  further  obstruction  is 
asked. 

The  answer  denies  that  plaintiff  owns  the  land  on  which  the 
road  is  situated,  and  for  an  affirmative  defense  alleges  that 
the  defendant  is  the  owner  and  in  possession  of  said  land,  and 
that  he  agreed  to  allow  plaintiff  a  right  of  way,  said  agree- 
ment being  by  virtue  of  the  fact  that  the  plaintiff  did  on  No- 
vember 15,  1911,  execute  to  defendant's  grantor  an  instru- 
ment in  writing,  duly  witnessed,  by  which,  in  settlement  of 
"all  controversy  between  the  parties  in  regard  to  the  land"  on 
which  the  road  in  dispute  is  situated,  the  plaintiff  agreed  to 
convey  to  defendant  said  land  upon  the  obtaining  of  a  patent 
therefor — said  instrument  containing  this  provision: 

^s^See  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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"It  Is  expressly  provided,  however,  that  in  event  of  necessity  that 
Boston  Group  Gold  Mining  Company  shall  have  a  right  of  way  over 
the  westerly  part  of  the  above-described  tract  to  reach  its  mining 
property." 

The  reply  denies  that  defendant  is  the  owner  ahd  in  posses- 
sion of  the  land  on  which  the  road  is  situated,  but  does  not 
deny  the  aforesaid  agreement. 

Such  being  the  state  of  the  pleadings,  the  case  went  to  trial 
on  said  pleadings,  without  objection,  notwithstanding  the  fact 
there  is  a  clear  "departure." 

The  evidence  shows  conclusively,  among  other  things : 

(1)  A  state  of  title  equivalent  to  ownership  by  plaintiff  of 
Boston  Lode  No.  2,  and  by  defendant  of  the  Britt  lot  describ- 
ed in  the  answer. 

(2)  Possession  by  defendant  of  said  Britt  lot 

(3)  The   agreement   aforesaid. 

(4)  That  Britt  is  obstructing,  on  his  own  land,  the  road  men- 
tioned in  the  complaint,  and  will  continue  to  obstruct  that  road. 

It  is  obvious  that  on  this  evidence  no  relief  could  be  granted 
under  the  original  complaint,  because  that  complaint  is  based 
on  the  position  that  plaintiff  is  the  owner  of  the  lot  It  is  only 
by  amending  the  complaint  to  conform  to  the  proof  that  the 
cause  can  be  considered  at  all.  Such  a  proceeding  changes  the 
action  from  one  of  pure  tort  for  obstructing  an  actual  existing 
road  of  plaintiff  and  on  plaintiff's  land,  and  for  relief  as  asked 
for,  into  one  to  enjoin  the  defendant  from  denying  plaintiff  a 
right  of  passage,  with  damages  for  injury  alleged  to  have  been 
already  committed. 

The  evidence  has  been  introduced,  the  case  has  been  heard, 
argued,  and  submitted,  as  if  the  complaint  was  based  on  the 
contract  set  up  in  the  answer — in  other  words,  as  if  the  plain- 
tiff had  set  up  Britt's  ownership  of  the  Britt  lot,  and  also  the 
agreement  for  a  right  of  way  and  the  breach  thereof,  and  were 
asking  damages  and  injunction.  Such  being  the  case,  the 
court  will  also  so  consider  it 

'  The  rights  of  the  parties  then  depend  upon  the  contract. 
This  is  a  contract,  not  for  any  particular  road,  but  for  a  right 
of  way;  i.  e.,  a  right  to  make  a  road.  Before  and  at  the 
time  the  contract  was  entered  into,  and  immediately  prior  to 
the  commencement  of  this  suit,  there  was  a  road  over  the 
Britt  lot — ^not  a  right  of  way  merely,  not  an  easement  merely, 
but  an  actual  road.    The  land  on  which  said  road  was  situated 
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belonged  to  plaintiff.  Plaintiff  could  have  no  easement  in  its 
own  land.  It  owned  its  own  land  and  the  road  thereon,  and 
had  the  jus  disponendi  thereof.  If  it  disposes  of  the  land,  it 
disposes  of  that  part  of  the  road  which  is  situated  on  the  land, 
and  of  the  right  to  pass  over  it,  unless  the  road,  or  unless  the 
right  to  pass  over  it,  is  reserved,  or  excepted,  or  covenanted 
for. 

The  language  of  the  contract  precludes  the  idea  that  the 
road  as  it  actually  existed  was  the  thing  to  be  preserved. 
Britt's  grantor  did  not  agree  not  to  obstruct  that  road.  He  did 
not  agree  to  keep  it  in  repair  or  to  build  a  new  road.  What  he 
contracted  to  give,  and  all  that  he  did  contract  to  give,  was  a 
right  of  way;  i.  e.,  a  right  to  make  a  road.  A  right  of  way 
and  a  road  are  two  separate  and  distinct  things.  Chollar  Potosi 
Mining  Co.  v.  Kennedy,  3  Nev.  361,  93  Am.  Dec.  409. 

Now,  this  right  of  way,  what  was  it  to  be  a  right  of  way  to 
— a  right  of  way  for? 

The  contract  says  it  was  to  be  a  right  of  way  to  reach  plain- 
tiff's mining  property ;  not  to  reach  any  particular  part  of  plain- 
tiff's mining  property;  not  to  reach  any  "point  of  develop- 
ment." Once  on  its  own  property,  through  the  westerly  part  of 
defendant's  property,  manifestly  plaintiff  must  shift  for  itself. 
The  evidence  shows  that  plaintiff's  mining  property  is  situated 
adjacent  to  and  immediately  to  the  rear  of  the  Britt  and  Tor- 
vinen  lots,  while  the  "point  of  development"  is  situated  some 
800  feet  therefrom,  and  to  the  right  of  Britt's  lot.  A  road 
or  way  from  the  front  of  Britt's  lot,  next  to  and  paralleling 
Torvinen's  line,  will  reach  plaintiff's  mining  property  in  the 
shortest  and  most  direct  line.  What  equity,  then,  had  plain- 
tiff to  insist  that  a  road  must  be  granted  which  will  occupy 
more  of  Britt's  property  than  is  necessary  to  be  occupied  to 
reach  the  line  of  the  mining  property  ?  What  equity  has  plain- 
tiff to  insist  that  a  right  of  way  must  be  granted  him  to  con- 
struct a  road  which  will  connect  with  some  road  already  on 
plaintiff's  land?    That  was  not  the  contract. 

Plaintiff  affects  to  find  this  equity  in  the  fact  that,  when  the 
contract  was  entered  into,  there  was  already  a  road  over  the 
land  afterwards  deeded  to  Britt,  which  led  on  over  plaintiff's 
land  to  the  point  of  development.  Even  so;  but  it  must  be 
borne  in  mind  that  at  that  time  there  was  no  Britt  land.  It 
all  belonged  to  plaintiff.  If  the  contract  had  meant  to  reserve 
a  right  of  passage  over  that  particular  road,  the  language 
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would  not  have  been,  "In  event  of  necessity  shall  have  a  right 
of  way  over  the  westerly  part  to  reach  its  mining  property/* 
Evidently  all  claim  to  use  that  road  was  abandoned ;  otherwise, 
the  language  used  would  have  contained  some  reference  to 
"existing  ways."  Gayetty  v.  Bethune,  14  Mass.  49,  7  Am. 
Dec.  191.  Evidently  at  the  time  of  the  contract  there  was  no 
necessity  for  a  road  over  the  Britt  tract.  The  language  is, 
"In  event  of  necessity  shall  have  a  right  of  way."  "In  event 
of  necessity"  means  "if  there  should  be  a  necessity."  Such 
language  implies  that  there  is  no  present  necessity,  but  that  a 
necessity  might  arise.  It  is  language  looking  to  the  future. 
But  it  is  said  that,  even  after  the  contract,  the  plaintiff  con- 
tinued to  use  that  road,  and  that  its  continued  use  is  evidence 
that  that  was  the  roadway  in  contemplation.  I  do  not  think 
that  follows.  It  is  true  as  a  general  proposition  of  law  that 
"an  indefinite  reservation  of  a  right  of  way  may  be  construed 
with  reference  to  the  acts  of  the  parties  in  regard  to  it" ;  but 
such  acts  must  be  the  acts  of  the  "parties,"  not  the  act  of  one 
party  only.  Britt's  grantor  and  Britt  might  have  negatively 
permitted  any  use  to  be  made  of  that  road  without  impairing 
their  rights,  unless,  knowing  the  use  that  was  bemg  made,  they 
remained  passive.  Prescription  in  favor  of  plaintiff  could 
only  begin  to  run  from  November  15,  1911,  for  up  to  that  time 
plaintiff  owned  the  road,  and  user  even  for  the  prescriptive 
period  after  that  time  would  not  avail,  unless  it  was  user  with 
the  knowledge  of  the  defendant's  grantors.  There  is  no  evi- 
dence that  Britt*s  grantors  or  Britt  knew  that  any  one  was  us- 
ing the  road  after  November  15,  1911.  They  may  have  known 
that  the  road  was  there — undoubtedly  did ;  but,  even  so  know- 
ing, they  were  not  confronted  with  the  necessity  of  obstructing 
it  at  once,  or  of  losing  forever  afterwards  the  right  to  ob- 
struct it.  I  do  not  pass  upon  the  question  as  to  whether  or  not 
the  public  has  a  right  of  action,  because  the  public  is  not  in 
court ;  no  one  is  here  complaining  but  the  plaintiff. 

Again:  "In  the  event  of  necessity"  means  "contingently." 
The  words  refer  to  the  future;  the  expression  means  that  if 
a  necessity  should  arise,  to  meet  which  it  should  be  necessary 
to  pass  over  the  westerly  part  of  the  Britt  lot,  plaintiff  may  do 
so  without  becoming  a  trespasser.  No  interest  in  the  land  is 
created.  No  permanent,  perpetual,  continuous  easement  is 
granted,  but  only  the  right  to  pass  when  necessary.    If  the  ne- 


Digitized  by  VjOOQ  IC 


556  6  ALASKA  REPORTS 

cessity  never  arises,  the  right  cannot  be  exercised.  Bakeman 
V.  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  277. 

The  dimensions  and  nature  of  the  passage  for  which  a  right 
is  contracted  will,  of  course,  be  determined  by  the  nature  of 
the  necessity  when  that  arises.  If  the  necessity  is  for  a  foot 
passage  only,  a  passage  for  four-horse  teams  could  not  well  be 
insisted  upon. 

The  court  is  asked  to  restrain  Britt  from  obstructing  a  par- 
ticular road.  The  road  is  on  his  land.  He  never  agreed  not 
to  obstruct  it.  He  had  a  right  to  obstruct  it,  and  he  is  not 
liable  in  damages  for  so  doing.  The  court,  therefore,  cannot 
enjoin  him  as  prayed  for  in  the  complaint. 

But  it  appears  from  the  evidence  that  Britt  is  about  to  build 
a  house,  a  substantial  structure,  a  habitation,  a  dwelling,  with 
concrete  foundations,  and  that  he  is  about  to  build  it  in  such 
a  location  on  his  lot  that,  when  once  built,  it  will  be  impossible 
for  plaintiff  to  construct  a  road ;  i.  e.,  to  enjoy  his  easement, 
his  right  of  passage,  over  the  westerly  part  of  the  lot,  which 
the  contract  assures  him  if  necessity  ariseis,  unless  the  house, 
when  constructed,  shall  be  so  shifted  or  contracted  as  to  allow 
this  passage.  This  right  of  passage  plaintiff  is  to  have  when 
the  necessity  arises.  The  contract  says  so.  Of  course,  if 
Britt  allows  a  right  of  way  over  the  easterly  part  of  his  land 
to  plaintiff's  mining  ground,  which  is  as  convenient  and  practi- 
cable as  a  way  over  the  westerly  part,  then  there  is  no  necessi- 
ty for  a  way  over  the  westerly  part. 

Easements  are  to  be  exercised  reasonably,  with  a  view  to 
causing  as  little  detriment  as  possible  to  the  servient  estate,  and 
yet  of  leaving  the  practical  and  convenient  enjoyment  of  the 
easement  to  the  dominant  estate. 

If,  therefore,  there  is  now  a  necessity  (and  even  though 
there  be  no  present  necessity,  yet  when  there  is  a  necessity), 
the  plaintiff  will  be  entitled  to  an  injunction,  preventive,  or 
mandatory,  or  both,  as  the  case  may  be.  The  right,  as  said 
before,  arises  when  the  necessity  arises,  and  ceases  when  the 
necessity  ceases. 

Now,  what  necessity  has  been  shown  by  the  evidence  ?  Cer- 
tainly no  necessity  for  the  passage  of  wagons  hauling  ma- 
chinery or  bridge  timbers,  nor  for  the  passage  of  wagons  at 
all.  It  has  not  been  shown  that  there  is  any  work  being  car- 
ried on  on  the  mining  property.  It  is  true  one  of  the  witness^ 
es  speaks  of  the  workings  of  the  Boston  Group  Gold  Mining 
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Company,  but  his  language  is  vague  and  unsatisfactory.  There 
may  have  been  a  necessity  at  one  time  for  a  passage  over  the 
Britt  lot  of  wagons  laden  with  heavy  machinery  and  timbers. 
It  is  possible  that  there  may  again  arise  a  necessity  for  such 
things;  but  is  there  any  present  necessity  for  such  passage? 
Is  any  mining  work,  or  work  of  any  character,  at  present  be- 
ing carried  on  on  the  plaintiff's  holdings,  and,  if  so,  of  what 
character  is  it?  What  witness  testifies  to  it?  Under  such  a 
clause  the  grantee  could  not  well  insist  on  a  passageway  suita- 
ble for  the  hauling  of  heavy  machinery  to  operate  a  mine  when 
no  work  is  being  carried  on  or  in  contemplation  necessitating 
the  hauling  of  heavy  machinery.  The  grantee  could  not  well 
insist  upon  a  passageway  suitable  for  the  hauling  of  long  bridge 
timbers,  when  there  is  no  bridge  work  going  on  or  contemplat- 
ed, and  no  need  for  such  timbers,  and  no  intention  of  getting 
such  timbers  on  the  land. 

Both  sides  to  this  controversy  have  asked  me  to  inspect  the 
premises.  I  did  so,  I  found  no  mining  operations  being  car- 
ried on.  I  found  a  small  mill  and  shaft  house;  the  road  ap- 
proaching the  same  overgrown  with  grass  and  weeds;  the 
planking  in  decay ;  a  narrow  footbridge  spanning  Gold  creek, 
beyond  which  is  said  stamp  mill  and  shaft  house — the  whole 
having  the  aspect  of  what  might  once  have  been  an  enterprise 
in  operation,  but  which  was  shut  down.  There  was  no  appear- 
ance that  it  was  a  mere  temporary  shutting  down  either. 
There  was  no  appearance  of  any  contemplated  resumption  of 
operations ;  no  one  was  about ;  no  keeper  in  charge.  On  the 
contrary,  the  door  of  the  building  was  padlocked,  the  windows 
boarded  up,  the  structure  unused  and  untenanted. 

It  appears  from  the  evidence  that  one  Pelligrini,  after  quit- 
ting the  employ  of  plaintiff  when  it  ceased  to  operate,  continu- 
ed to  live  in  one  of  the  houses  as  a  tenant  of  plaintiff,  and 
that  wagons  cannot  now  get  up  to  his  house  to  deliver  coal  or 
groceries,  and  that  is  referred  to  as  showing  necessity;  but 
the  contract  is  not  to  furnish  a  passage  to  reach  Pelligrini's 
house,  but  only  to  reach  plaintiff's  mining  ground.  The  dis- 
tance from  Britt's  front  to  the  mining  claim  is  only  100  feet, 
and  if  Pelligrini's  house  were  there,  instead  pf  800  feet  away, 
and  if  delivery  teams  can  get  within  100  feet  of  a  house,  and 
there  is  a  foot  passage  over  that  100  feet  to  the  house,  I  can- 
not see  how  it  can  be  considered  a  necessity  for  teams  to  get 
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to  the  house  to  deliver  groceries  or  coal,  which  in  this  country 
is  usually  sacked  and  carried  oo  the  shoulder. 

Britt's  obligation  is  to  allow  a  right  of  passage  when  the 
necessity  arises.  This  passage  provided  for  must,  of  course, 
be  of  such  dimensions  as  the  uses  to  which  the  land  sought 
to  be  reached  reasonably  requires.  Grafton  v.  Moir,  130  N. 
Y.  465,  29  N.  E.  974,  27  Am.  St.  Rep.  533.  He  must  allow 
this  passage  from  the  front  of  his  land  to  the  mining  claim. 

This,  then,  is  the  state  of  the  case:  "When  necessity  is 
shown"  plaintiff  will  be  entitled  to  the  right  of  passage  over 
the  westerly  part  of  Britt's  lot  from  the  front  of  said  lot  to 
the  mining  property  in  its  rear. 

No  necessity  appears  at  the  present  time.  When  it  does 
arise,  plaintiff  can  demand  of  Britt  that  he  designate  the  locus 
of  the  right  of  way.  If  Britt  does  not  then  locate  it  conven- 
iently and  practically,  having  in  view  the  terms  of  the  contract, 
defendant  may  designate  its  locus.  If  either  party  is  not 
satisfied  with  the  designation  made  by  the  other,  the  court  will 
on  proper  application  make  the  designation.  Ballard  v,  Titus, 
157  Cal.  673,  110  Pac.  118.  But  the  court  cannot  locate  it 
until  the  necessity  arises,  and  the  court  cannot  locate  it  until 
asked  so  to  do.    Neither  party  has  asked  the  court  so  to  do. 

The  action  will  be  dismissed  without  prejudice  to  the  bring- 
ing of  another  action  when  the  necessity  arises  and  the  parties 
fail  to  agree.  I  am  aware  that  this  decision  decides  nothing, 
except  that  the  case  is  dismissed  without  prejudice,  and  that  it 
leaves  Britt  in  the  position,  if  he  builds  his  house  at  the  point 
contemplated,  of  not  knowing  how  soon  he  may  be  ordered  to 
remove  it,  or  shift  it,  so  as  to  afford  a  reasonable  right  of  way ; 
but  the  contract  itself  and  the  state  of  the  pleadings  and  proof 
are  responsible  for  this  state  of  affairs. 
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FIRST  NAT.  BANK  OF  FAIRBANKS  Y.  NOYES. 

(Fourth  Diyision.     Fairbanks.     September  30,  19ia) 

No.  203a 

PusADiNO  ^s»362(5) — ^AicENOKENTS— New  Cause  of  Action—Stbik- 
INO  Out. 

Motion  was  made  to  require  tbe  pleadings  to  be  reformed, 
but  was  denied.  The  court  directed  that  plaintiff  furnish  a  bill 
of  particulars.  The  plaintiff  asked  to  amend  the  complaint  and 
to  furnish  the  additional  matter  as  amendments,  which  was  per- 
mitted. The  amended  pleading  went  further,  and  included  new 
matter,  constituting  allegations .  making  a  separate  and  new 
cause  of  action.  Held,  on  motion  to  strike,  denied,  but,  on  mo- 
tion of  the  court,  the  plaintiff  was  required  to  eliminate  from 
the  amended  complaint  such  allegations  in  the  first  three  alleged 
causes  of  action  as  state  each  another  cause  of  action. 

The  original  bill  filed  in  this  action  on  the  6th  of  July,  1914, 
sets  forth  separately  five  causes  of  action  against  the  defend- 
ant. It  is  alleged  in  each  cause  of  action  that  the  First  Na- 
tional Bank  of  Fairbanks  is  a  national  banking  association  of 
the  United  States,  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  United  States  and  engaged  in  a 
general  banking  business  in  the  town  of  Fairbanks,  Alaska; 
that  its  paid-up  capital  stock  is  the  sum  of  $50,000,  consisting 
of  500  shares,  of  the  par  value  of  $100  each ;  that  the  man- 
agement and  control  of  its  business  and  aflFairs  was  in  the 
hands  of  a  board  of  directors,  consisting  of  six  members  duly 
elected;  that  the  president  and  vice  president,  but  not  the 
cashier,  officers  of  the  bank,  were  members  of  the  board  of 
directors. 

The  first  cause  of  action  specifically  alleges  that  the  offi- 
cers and  directors  of  said  bank,  for  the  purpose  primarily  of 
avoiding  and  evading  the  national  banking  laws  of  the  Unit- 
ed States,  and  particularly  that  part  thereof  which  prohibits 
national  banking  associations  from  lending  to  any  one  person, 
corporation,  or  firm  more  than  10  per  cent,  of  its  paid-up  cap- 
ital and  surplus,  maintained,  carried  on,  and  conducted  a 
bank  on  Dome  creek,  Alaska,  under  the  name  and  style  of. 
"S.  A.  Bonnifield  Bank,"  and  that  by  reason  of  various  loans 
and  advances  made  from  time  to  time  to  said  S.  A.  Bonnifield 

^=»See  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Blank  in  excess  of  the  amount  permitted  by  the  laws  to  be 
loaned  to  any  one  person,  corporation,  or  firm  as  set  forth  in 
said  cause  of  action  over  and  above  the  pa)anents  made  thereon 
in  the  manner  alleged,  said  First  National  Bank  was  and  is 
damaged  in  the  total  sum  of  $25,722.27. 

The  second  cause  of  action  specifically  alleges  that  the  of- 
ficers and  directors  of  the  First  National  Bank,  with  the  same 
purpose  in  view,  carried  on  and  conducted  a  bank  on  Cleary 
creek,  Alaska,  under  the  name  and  style  of  "the  Bank  of 
Cleary";  that  at  a  time  when  the  liabilities  of  the  bank  of 
Cleary  exceeded  its  assets  by  the  sum  of  $43,793.46,  the  offi- 
cers and  directors  of  the  First  National  Bank,  for  the  pur- 
pose of  having  funds  with  which  to  reduce  the  liabilities  of 
the  Bank  of  Cleary,  caused  an  unlawful  dividend  to  be  de- 
clared by  the  First  National  Bank,  whereby  the  capital  stock 
of  the  said  First  National  Bank  was  impaired  and  decreased 
by  the  sum  of  $5,627.93. 

The  third  cause  of  action  specifically  alleges  that  the  offi- 
cers and  directors  of  the  First  National  Bank,  while  operating 
the  Bank  of  Cleary,  with  the  purpose  primarily  of  avoiding 
and  evading  the  national  banking  laws  of  the  United  States  in 
the  manner  aforesaid  by  making  excessive  loans  and  advances 
to  the  Bank  of  Cleary,  did,  by  taking  and  receiving  a  worth- 
less and  uncollectible  note  of  C.  L.  Carlson  in  settlement  of  a 
balance  due  from  excessive  loans  and  advances,  damage  said 
First  National  Bank  in  the  sum  of  $7,168.22,  with  interest 
thereon  from  December  18,  1907. 

The  fourth  and  fifth  causes  of  action  specifically  allege  ex- 
cessive loans  to  J.  W.  Corson  and  Theodore  VVitte,  respec- 
tively, in  violation  of  the  national  banking  laws  of  the  United 
States,  whereby  said  First  National,  Bank  was  damaged  by 
the  loan  made  to  Corson  in  the  sum  of  $5,100,  with  inter- 
est thereon  from  August  13,  1908,  and  by  the  loan  made  to 
Witte  in  the  sum  of  $7,800,  with  interest  thereon  from  August 
1,  1911. 

Defendant,  on  the  8th  of  September,  1916,  filed  a  motion 
to  separately  state  and  number,  and  a  motion  to  strike  and 
make  more  definite  and  certain.  Upon  a  hearing  of  these  mo- 
tions, the  court  being  of  the  opinion  that  no  alleged  cause  of 
action  in  the  complaint  contained  more  than  a  single  cause  of 
action,  denied  the  first  motion.    The  motion  to  strike  certain 
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portions  of  the  complaint  was  denied,  and  the  court  being 
of  the  opinion  that  the  plaintiff  should  set  forth  in  detail  a 
statement  of  the  alleged  excessive  loans  and  advances,  to- 
gether with  such  additional  data  relative  to  the  transactions 
set  forth  in  the  first  three  causes  of  action  as  would  enable 
the  defendant  to  prepare  his  defense,  directed  that  a  bill  of 
particulars  as  above  indicated  be  furnished  by  the  plaintiff. 
Thereupon  the  plaintiff  moved  the  court  for  leave  to  amend 
the  complaint  and  to  furnish  exhibits,  in  lieu  of  a  bill  of  par- 
ticulars. The  motion  having  been  granted,  the  plaintiff  filed 
an  amended  complaint.  It  appears  that  leave  to  file  an  amend- 
ed complaint  was  considered  by  the  plaintiff  not  to  be  limited 
to  such  amendments  as  would  ordinarily  be  contemplated  by 
virtue  of  the  rulings  theretofore  made.  The  amended  com- 
plaint filed  contains,  besides  the  exhibits  directed  and  a  re- 
statement of  various  transactions  set  forth  in  the  first  three 
causes  of  action,  other  allegations  of  such  a  nature  that  the 
defendant  has  interposed  a  motion  to  strike  the  entire  amend- 
ed complaint,  and,  in  the  event  of  this  motion  being  denied, 
a  motion  to  strike  therefrom  those  portions  of  the  first  three 
causes  of  action  particularly  distinguishing  them  as  causes 
of  action  in  violation  of  the  national  banking  laws  of  the 
United  States  rather  than  actions  framed  under  a  common-law 
liability. 

A  comparison  of  the  amended  complaint  with  the  original  is 
necessary. 

(1)  Paragraph  II  of  the  original  complaint  contains  the 
following : 

''That  said  S.  A.  Bonnlfield  Bank  was  without  capital  and  that 
the  assets  and  deposits  of  said  First  National  Bank  of  Fairbanks 
were  used  in  large  quantities  by  the  officers  and  directors  of  the 
said  First  National  Bank  of  Fairbanks  in  the  carrying  on  and  con- 
ducting of  said  S.  A.  Bonnlfield  Bank." 

As  amended  it  is  alleged: 

"That  said  S.  A.  Bonnlfield  Bank  was  without  capital  or  other 
assets,  and  from  its  opening  until  its  close  the  capital,  assets,  de- 
posits, and  moneys  of  the  said  First  National  Bank  were  wrongfully, 
knowingly,  and  negligently  loaned,  used,  misappropriated,  and 
diverted  by  the  officers  and  directors  of  said  First  National  Bank 
in  large  sums,  quantities,  and  amounts  in  the  establishing,  carrying 
on,  and  conducting  of  said  S.  A.  Bonnlfield  Bank." 
5A.R.— 36 
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(2)  Paragraph  III  of  the  second  cause  of  action  and  para- 
graph IV  of  the  third  cause  of  action  each  contain  an  iden- 
tical allegation  concerning  the  acts  of  the  directors  and  offi- 
cers of  the  First  National  Bank  in  carrying  on  and  conducting 
the  Bank  of  Cleary;  while  the  amended  pleading  sets  forth 
the  same  charges  as  it  did  with  reference  to  the  S.  A.  Bonni- 
field  Bank. 

Defendant  insists  that  his  motion  to  strike  the  amended  com- 
plaint should  prevail  for  the  reason:  First,  that  the  first 
cause  of  action  thereof  introduces  a  new  cause  of  action  for 
misappropriation  and  diversion  of  funds  and  conversion  of  the 
same  by  means  of  fraud,  deceit,  and  falsifying  accounts; 
whereas,  the  first  cause  of  action  in  the  original  complaint  set 
forth  an  action  for  damages  sustained  by  the  plaintiff  on  ac- 
count of  excessive  loans  in  violation  of  the  national  bank- 
ing laws  of  the  United  States.  Second,  that  the  second  cause 
of  action  thereof  introduces  a  new  cause  of  action  for  mis- 
appropriation and  diversion  of  funds  and  conversion  of  the 
same  by  means  of  fraud  and  deceit;  whereas,  the  second 
cause  of  action  in  the  original  complaint  set  forth  an  action 
for  damages  sustained  by  the  plaintiff  on  accoimt  of  an  un- 
lawful declaration  of  dividends,  thereby  impairing  the  capital 
of  said  First  National  Bank,  in  violation  of  the  national  bank- 
ing laws  of  the  United  States.  Third,  that  the  third  cause 
of  action  thereof  introduces  a  new  cause  of  action  for  misai>- 
propriation,  diversion,  and  conversion  of  the  assets,  moneys, 
and  properties  of  the  plaintiff  by  means  of  fraud,  deceit,*  and 
falsifying  of  accounts;  whereas,  the  third  cause  of  action 
in  the  original  complaint  set  forth  an  action  for  damages  sus- 
tained by  the  plaintiff  on  account  of  excessive  loans  in  vio- 
lation of  the  national  banking  laws  of  the  United  States. 

McGowan  &  Clark,  A.  R.  Heilig,  and  J.  L.  McGinn,  all  of 
Fairbanks,  for  plaintiff. 

F.  De  Joumel  and  Cecil  H.  Clegg,  both  of  Fairbanks,  for  de- 
fendant. 

BUNNELL,  District  Judge.  The  greater  part  of  the  argu- 
ment in  urging  the  motion  to  strike  the  amended  complaint, 
and  in  resisting  the  same,  centers  around  the  proper  inter- 
pretation of  the  principles  laid  down  in  Yates  v.  Jones  National 
Bank,  206  U.  S.  158,  27  Sup.  Ct.  638,  51  L.  Ed.  1002,  The  mas 
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V.  Taylor,  224  U.  S.  73,  32  Sup.  Ct.  403,  56  L.  Ed.  673,  and 
Jones  National  Bank  v.  Yates,  240  U.  S.  541,  36  Sup.  Ct.  429, 
60  L.  Ed.  788. 

In  the  matter  now  before  the  court,  plaintiff's  contention 
is  simply  this:  Leave  has  been  granted  to  file  an  amended 
complaint  and  attached  thereto  exhibits  of  accounts  and  ac- 
counting in  lieu  of  a  bill  of  particulars  to  be  furnished  upon 
sustaining  a  motion  to  make  the  complaint  more  definite  and 
certain;  that  the  court  therefore  says  the  original  complaint 
states  five  separate  causes  of  action;  that,  since  leave  to 
amend  has  been  granted,  it  is  plaintiff's  right  to  amend  each 
and  every  cause  of  action  therein  contained  by  setting  forth  as 
a  matter  of  inducement  and  by  way  of  amplification  the  details 
connected  with  each  and  every  transaction  involving  the  right 
to  recover  either  by  reason  of  an  existing  common-law  lia- 
bility or  by  reason  of  an  existing  statutory  liability ;  that  each 
of  the  several  alleged  causes  of  action  of  the  amended  com- 
plaint contains  only  one  separate  cause  of  action;  and  that 
what  defendant  designates  as  amounting  to  more  than  one 
cause  of  action  is  nothing  more  than  an  amplification  of  the 
matters  set  forth  in  the  original  complaint. 

In  so  far  as  the  case  of  Jones  National  Bank  v.  Yates,  240 
U.  S.  541,  36  Sup.  Ct.  429,  60  L.  Ed.  788,  is  applicable  and 
in  point,  it  must  be  accepted  as  the  law.  It  will  be  noted  that 
this  case  was  decided  April  3,  1916. 

The  syllabus  states  that: 

"Although  plaintiff's  petition  does  not  refer  in  terms  to  a  federal 
statute  which  determines  defendant's  liability,  if  It  appears  that  the 
case  made  is  essentially  one  governed  by  that  statute,  the  action  in- 
herently Inyolyes  the  federal  question  of  liability  under  the  statute.'* 

There  is  nothing  in  the  decision  that  indicates  an)^hing 
else.  Plaintiff's  complaint  does  not  need  to  refer  in  terms  to 
the  federal  statute.  If  it  does,  and  is  otherwise  sufficient, 
the  requirements  for  a  good  pleading  are  met;  or  if  it  ap- 
pears that  the  pleading  states  a  cause  of  action  under  the  com- 
mon law,  and  requires  the  application  of  the  federal  statute 
in  defining  and  measuring  the  extent  of  liability  with  respect 
to  the  acts  alleged,  it  inherently  involves  the  federal  question 
of  liability  under  the  statute.  Certainly  the  Supreme  Court 
did  not  intend  to  say  that  the  plaintiff  can  in  one  cause  of  ac- 
tion allege  facts  under  a  federal  statute  sufficient  to  constitute 
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a  cause  of  action,  and  in  the  same  cause  of  action  allege  facts 
of  a  similar  character  sufficient  to  constitute  a  cause  of  ac- 
tion under  the  common  law. 

In  Williams  v.  Brady  (D.  C.)  232  Fed.  740,  decided  April 
7,  1916,  the  court  certainly  does  not  intend  to  be  understood 
as  saying  that  facts  alleged  sufficient  to  charge  a  violation  of 
a  statutory  duty,  together  with  facts  sufficient  to  charge  a  vio- 
lation of  a  common-law  duty,  may  stand  together  and  consti- 
tute but  one  cause  of  action.  If  I  understand  the  court  cor- 
rectly, in  the  event  the  only  liability  that  can  b©  imposed  is 
based  on  the  violation  of  a  statute,  then  it  is  necessary  to  de- 
termine whether  or  not  the  allegations  of  the  complaint  are 
sufficient  to  charge  such  a  liability.  But  if  there  is  a  liability 
other  than  that  imposed  by  statute,  then  the  court  is  to  deter- 
mine whether  or  not  the  averments  of  the  bill  do  in  fact  set 
forth  a  cause  of  action.  ' 

The  first  cause  of  action  in  the  original  complaint  set  forth 
in  no  uncertain  terms  a  cause  of  action  charging  the  officers 
and  directors  of  the  First  National  Bank,  by  reason  of  certain 
excessive  loans  and  advances,  with  violation  of  the  national 
banking  laws  of  the  United  States,  and  the  amount  of  dam- 
ages sustained  by  reason  of  such  violation.  As  amended, 
all  that  was  theretofore  therein  contained  was  included,  and 
the  said  officers  and  directors  were  alleged  to  have  wrongfully, 
knowingly,  and  negligently  misappropriated  and  diverted 
large  sums,  quantities,  and  amounts  of  the  assets,  deposits,  and 
moneys  of  said  First  National  Bank.  "Misappropriated,"  as 
applied  to  a  banker  or  officer  of  a  bank,  means  the  fraudu- 
lent act  in  dealing  with  the  moneys  or  securities  intrusted  to 
such  banker  or  officer  of  a  bank.  There  is  a  wide  distinction 
between  making  excessive  loans  and  advances  in  violation  of 
the  national  banking  laws  of  the  United  States  and  misappro- 
priating the  same.  While  it  is  true  that  a  misappropriation 
could  be  effected  by  a  so-called  loan,  such  a  construction  is 
not  consistent  with  either  the  original  or  amended  complaint. 
I  am  of  the  opinion  that  the  second  and  third  alleged  causes 
of  action  in  the  amended  complaint  are  subject  to  similar 
criticism.  Certainly  the  same  evidence  will  not  sustain  the  al- 
legations in  the  two  pleadings.  Kramer  v.  Gille  et  al.  (C.  C.) 
140  Fed.  682,  and  cases  therein  cited. 

The  motion  to  strike  the  amended  complaint,  and  the  motion 
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to  Strike  certain  parts  thereof,  as  heretofore  indicated  will  be 
denied.  But  on  motion  of  the  court  the  plaintiff  will  be  re- 
quired to  eliminate  from  the  amended  complaint  such  alle- 
gations in  the  first  three  alleged  causes  of  action  as  in  the 
opinion  of  the  court  herein  expressed  state  each  another  cause 
of  action. 

Leave  to  thus  amend  within  five  days  is  granted. 


UNITED  STATES  v.  KBAUSE. 

(First  Division.    Juneau.    October  2,  1916.) 

No.  1152-B. 

Criminal  Law  ^=s»369(2) — Evidence— Otheb  Offenses. 

On  the  trial  of  the  defendant,  charged  with  murder  of  one 
Plunkett,  the  United  States  offered  to  introduce  evidence  of  prior 
mysterious  disappearances  of  men  last  seen  with  the  defendant, 
and  of  certain  crimes  committed  by  the  defendant  in  connection 
with  said  other  disappeared  persons.  Held,  to  make  one  crimi- 
nal act  evidence  of  another,  a  connection  between  them  must 
have  existed  in  the  mind  of  the  actor,  linking  them  together  for 
some  purpose  he  Intended  to 'accomplish.  The  evidence  offered 
cannot  be  so  connected  with  the  charge  against  the  defendant, 
and  is  denied. 

James  A.  Smiser,  U.  S.  Dist.  Atty.,  of  Juneau. 
Kazis  Krauczunas,  of  Seattle,  Wash.,  for  defendant. 

JENNINGS,  District  Judge.  In  the  matter  of  the  introduc- 
tion of  evidence  which  was  offered  by  the  government  to 
prove  certain  things,  in  order  to  convict,  the  government,  in 
this  case,  must  prove:  (1)  That  Plunkett  is  dead;  (2)  that 
Krause  killed  him ;  (3)  that  the  killing  was  done  with  felonious 
intent. 

To  my  mind  there  is  already  sufficient  evidence  to  go  to  the 
jury  on  all  those  points;  but  the  government  offers  to  intro- 
duce evidence  of  prior  mysterious  disappearances  of  men 
last  seen  with  the  defendant,  and  of  certain  crimes  commit- 
ted by  the  defendant  in  connection  with  said  other  disappeared 
persons. 

^s»See  same  topic  &  KEY -NUMBER  In  all  Key-Numbered  Digeata  ft  Indexea 
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Underhill  on  Criminal  Evidence,  §  87  (and  other  text-writ- 
ers on  evidence),  lays  it  down  that  there  are  five  exceptions 
to  the  rule  excluding  evidence  of  former  crimes,  and  he  says 
those  exceptions  "are  carefully  limited  and  guarded  by  the 
courts,  and  their  number  should  not  be  increased.'*  Q>nsider- 
ing  these  exceptions  seriatim,  with  a  view  of  determining 
whether  the  offered  testimony  in  this  case  comes  within  any 
one  of  them,  it  is  to  be  observed  that  the  first  exception  is  this : 

"If  8e¥era]  simUar  crimiiml  acts  are  80  coimected  by  tbe  pri^son- 
er,  with  respect  to  time  and  locaUty,  thit  they  form  an  inseparable 
transaction,  and  a  complete  account  of  the  offense  charged  in  the  in- 
dictment cannot  be  giyen  without  detailing  the  particulars  of  such 
otlier  acts,  evidence  cl  any  or  all  of  the  component  parts  thereof  is 
admissible  to  prove  the  whole  general  plan." 

Manifestly  the  offered  testimony  cannot  come  in  under  that 
exception,  because  there  is  no  connection  between  the  kilUng 
of  Plunkett  and  the  things  done  in  connection  with  the  oth- 
ers ;  one  does  not  embrace  and  is  not  embraced  by  the  other, 
nor  does  one  lead  up  to  the  other. 

In  commenting  on  this  exception  Justice  Agnew,  in  Shaffner 
v.  Com.,  72  Pa.  67,  13  Am.  Rep.  649,  says: 

**To  make  one  criminal  act  evidence  of  another,  a  connection  be- 
tween them  must  have  existed  in  the  mind  of  the  actor.  Unking  them 
together  for  some  purpose  he  intended  to  accomplish.** 

This  seems  to  be  a  leading  case  on  this  exception.  It  is  cit- 
ed from  with  approval  in  the  great  Molineux  Case  as  fol- 
lows :  After  reviewing  all  the  authorities,  the  court  comes  to 
this  Shaffner  Case: 

'*We  will  now  quote  from  a  single  authority,  whidi  clearly  and 
succinctly  prescribes  the  limitations  of  this  exception,  and  the  rea- 
sons for  careful  Judicial  discrimination  in  its  application.  In  Shaff- 
ner V.  Com.,  72  Pa.  63,  13  Am.  Rep.  651,  the  highest  court  of  Penn- 
sylvania said:  To  make  one  criminal  act  evidence  of  another,  a  con- 
nection between  them  must  have  existed  in  the  mind  of  the  actor, 
linking  them  together  for  some  purpose  he  intended  to  accomplish; 
or  it  must  be  necessary  to  identify  the  person  of  the  actor  by  a  con- 
nection which  shows  that  he  who  committed  the  one  must  have  done 
the  other.  Without  this  obvious  connection,  it  is  not  only  unjust  to 
the  prisoner  to  compel  him  to  acquit  himself  of  two  offenses  instead 
of  one,  but  it  is  detrimental  to  Justice  to  burden  a  trial  with  multi- 
plied issues  that  tend  to  confuse  and  mislead  the  jury.  The  most 
guilty  criminal  may  be  innocent  of  other  offenses  charged  against 
him,  of  which,  if  fairly  tried,  he  might  acquit  himself.    Prom  the  na- 


Digitized  by  VjOOQ  IC 


UNITED  STATES  V.  KBAUSE  567 

ture  and  prejudicial  character  of  such  evidence,  it  is  obvioas  it 
should  not  be  received  unless  the  mind  plainly  perceives  that  the 
commission  of  one  tends,  by  a  visible  connection,  to  prove  the  com- 
mission of  the  other  by  the  prisoner.  If  the  evidence  be  so  dubious 
that  the  Judge  does  not  clearly  perceive  the  connection,  the  benefit  of 
the  doubt  should  be  given  to  the  prisoner,  instead  of  suffering  the 
minds  of  the  Jurors  to  be  prejudiced  by  an  independent  fact  carry- 
ing with  it  no  proper  evidence  of  the  particular  guilt'  This  state- 
ment v(^ces  the  keynote  of  the  distinction  between  the  civil  law  and 
our  own  more  merciful  common  law.  Under  the  former  there  is  no 
presumption  of  innocence.  A  mere  official  charge  of  crime  puts  the 
accused  upon  his  defense.  His  history  is  an  open  book,  every  page 
of  .which  may  be  read  in  evidence  by  the  prosecution.  Every  crime 
or  indiscretion  of  his  life  may  be  laid  bare  to  feed  the  presumption 
of  guilt.  How  different  is  our  own  common  law,  which  is  the  product 
of  all  the  wisdom  and  humanity  of  all  the  ages!  Under  it  the  ac- 
cused comes  into  a  court  of  Justice  panoplied  In  the  presumption  of 
innocence,  which  shields  him  until  his  guilt  is  established  beyond  a 
reasonable  doubt.  His  general  character  can  be  thrown  into  the  bal- 
ance by  no  one  but  himself.  The  incidents  of  his  life,  not  connected 
with  the  crime  charged,  are  his  sacred  possession.  He  faces  his 
accuser  in  the  light  of  a  distinct  charge,  with  the  assurance  that  no 
other  will  be  or  can  be  proved  against  him." 

The  third  exception  is  this : 

''If  the  facts  and  circumstances  tend  to  show  that  the  prisoner  com- 
mitted an  independent  dissimilar  crime,  to  enable  him  to  perpetrate 
or  to  conceal  an  offense,  such  evidence  is  admissible  against  him  upon 
an  indictment  charging  the  auxiliary  crime,  when  the  intent  to  per- 
petrate or  conceal  such  offense  furnished  the  motive  for  conmiitting 
the  crime  for  which  he  is  put  upon  trial." 

It  is  evident  that  the  offered  testimony  cannot  be  received 
under  this  exception,  for  it  is  not  claimed  that  the  commission 
of  these  other  crimes  was  for  the  purpose  of  aiding  or  assist- 
ing in  the  perpetration  of  the  crime  on  Plunkett 

The  fourth  exception  is  this: 

''When  a  crime  has  been  committed  by  the  use  of  a  novel  means 
or  in  a  particular  manner,  evidence  of  the  defendant's  commission 
of  similar  offenses  by  the  use  of  such  means  or  in  such  manner  is 
admissible  against  him,  as  tending  to  prove  the  identity  of  persons 
from  the  similarity  of  such  means,  or  the  peculiarity  of  the  manner 
adopted  by  him.'* 

The  offered  testimony  might  come  under  this  exception  if 
the  offer  went  far  enough — if,  for  instance,  it  were  an  offer 
to  show  that  the  defendant  killed  Ekram,  Yamamoto,  Moe, 
and  Christy  by  the  use  of  novel  means  or  in  a  particular  man- 
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ner,  and  that  these  novel  means  or  that  particular  manner 
were  the  same  means  and  manner  by  which  Plunkett  was 
killed.  But  it  is  not  such  an  offer.  The  means  and  manner 
of  Plunkett's  death  are  unknown,  and  so  set  out  in  the  indict- 
ment, and  there  is  no  offer  to  prove  how  Ekram,  Yamamoto, 
Moe,  and  Christy  came  to  their  deaths,  or  even  that  they 
are  dead.  The  offered  testimony,  if  received,  would  reveal, 
if  anything  that  these  others  were  decoyed  to  a  lonely  place, 
and  their  property  taken  or  attempted  to  be  taken  by  means 
of  forgery.  As  crimes  go  there  would  be  nothing  novel  in 
such  a  proceeding. 
The  fifth  exception  is  this: 

"When  a  prisoner  is  charged  with  any  form  of  illicit  sexual  inter- 
course, evidence  of  the  commission  of  similar  crimes  by  the  same 
parties  is  admissible  to  prove  an  inclination  to  commit  the  act  for 
which  the  accused  Is  put  upon  his  trial." 

Manifestly  it  does  not  come  under  that  exception. 
Reverting  now,  to  the  second  exception,  which  is  this : 

"When  the  commission  of  the  act  charged  in  the  indictment  is 
practically  admitted  by  the  prisoner,  who  seeks  to  avoid  criminal 
responsibility  therefor  by  relying  upon  the  lack  of  intent  or  want 
of  guilty  knowledge,  evidence  of  the  commission  by  him  of  similar 
independent  offenses  before  or  after  that  upon  which  he  is  being 
tried,  and  ha\ing  no  apparent  connection  therewith,  is  admissible  to 
prove  such  intent  or  knowledge,  which  has  become  the  material  issue 
for  trial." 

Wigmor©  does  not  entirely  agree  with  this,  for  he  says  (1 
Wigmore,  §  363): 

"The  intent  principle  receives  constant  application;  for  the  intent 
to  kill  is  in  homicide  practically  always  in  issue,  and  is  to  be  proved 
by  the  prosecution,  and  the  recurrence  of  other  acts  of  the  sort  tends 
to  negative  inadvertence,  defensive  purpose,  or  any  other  form  of  in- 
nocent intent.  For  this  purpose,  therefore,  the  evidence  is  receivable, 
irrespective  of  whether  the  act  charged  is  itself  conceded  or  not. 
Where  (as  usually)  it  is  not  conceded,  the  evidence  of  intent  goes  to 
the  Jury  to  be  used  by  them  only  on  the  assumption  that  they  find  the 
act  to  have  been  done  by  the  accused;  it  is  then  to  be  employed  by 
them  in  determining  the  intent.'* 

And  then,  as  showing  the  rationale  by  which  such  evidence 
is  admitted,  in  section  302  he  gives  several  extended  quota- 
tions which  I  will  not  read. 
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The  last  switence  in  Wigmore  is  to  my  mind  very  signifi- 
cant : 

"Yet,  in  order  to  satisfy  this  demand,  it  Is  at  least  necessary  that 
prior  acts  should  be  similar." 

The  government's  offer  stops  short  of  an  offer  to  prove  a 
prior  similar  act  of  murder.  It  only  offers  to  prove  a  prior 
similar  last  known  appearance,  a  prior  similar  forgery  or 
attempted  forgery,  a  prior  similar  appropriation  of  another's 
property,  for  none  of  which,  and  for  the  like  of  none  of  which, 
is  the  defendant  on  trial.  The  proof,  therefore,  of  defend- 
ant's intent  in  the  doing  of  any  or  all  of  these  things  would  be 
no  proof  of  his  intent  to  kill  Plunkett.  These  are  not  acts  for 
the  purpose  of  getting  Plunkett's  money,  and  the  doing  of  these 
things  would  be  no  proof  of  an  intent  to  kill  Plunkett  for  the 
purpose  of  getting  his  money. 

When  proof  of  other  crimes  is  admitted  to  show  intent,  it 
must  be  to  show  intent  to  do  the  specific  thing  charged,  as 
contradistinguished  from  a  general  criminal  motive  or  crim- 
inal occupation.    Note,  105  Am.  St.  Rep.  990. 

The  principle  of  showing  intent  by  showing  design  or  sys- 
tem is  on  the  theory : 

*'That  a  design  or  plan  in  the  dei^endant  is  to  be  shown  as  making 
it  probable  that  the  defendant  carried  out  the  design  or  plan  and 
committed  the  act.'*    1  Wigmore,  §  363. 

But,  even  so,  what  would  it  be  a  design  or  plan  for  ?  Why, 
for  decoying  these  other  parties  .and  getting  their  money; 
but  there,  under  the  offer,  the  criminal  agency  of  the  defend- 
ant ends,  for  men  often  disappear  without  having  been  killed, 
and  it  is  not  offered  to  prove  that  defendant  was  responsible 
for  or  did  anything  to  bring  about  their  disappearance. 

'•Besides,  the  naked  fact  that  the  same  means  were  used  in  the 
two  cases  would  simply  prove  that  two  distinct  crimes  may  have  been 
committed  by  the  same  person  by  similar  means.*'  Molineux  Case, 
168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  267. 

If  admitted,  I  would  have  to  charge  the  jury  that  they  must 
not  take  those  circumstances  for  anything,  unless  they  believe 
beyond  a  reasonable  doubt  that  those  men  were  murdered, 
and  not  simply  disappeared.  State  v.  Prins,  113  Iowa,  72, 
84  N.  W.  980.  The  offer  does  not  embrace  such  an  assertion, 
but  only  that  they  disappeared.    The  jury  would  have  to  in- 
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fer  that  they  were  murdered,  and  it  would  be  an  inference 
based  on  circumstantial  evidence;  and  from  the  finding  of 
certain  facts  based  on  inferences  they  would  be  asked  to  in- 
fer still  further,  to  wit,  that  the  death  of  Plunkett  was  caused 
with  the  same  intent. 

The  Molineux  Case  presents  a  stronger  case  for  the  intro- 
duction of  proof  of  other  crimes  than  does  the  case  at  bar. 
That  was  a  case  of  poisoning.  Cornish  (or  rather  his  unin- 
tended proxy  Mrs.  Adams)  was  killed  by  means  of  a  subtle 
and  deadly  poison  sent  through  the  mails.  I  think  that  was 
the  first  instance  of  a  man  being  charged  with  such  a  crime, 
although  there  have  been  such  instances  since.  The  poison 
was  sent  through  the  mails  in  the  shape  of  a  present  to  a 
person.  The  defendant  was  shown  to  be  well  versed  in  the 
properties  of  poisons.  His  connection  with  poisons  was  well 
shown.  It  was  shown,  over  objection,  that  just  18  days  prior 
to  sending  the  poison  to  Cornish  he  had  sent  poison  through 
the  mails  to  one  Bamett.  The  Supreme  Court  of  New  York 
reversed  the  case  in  a  very  able  and  lengthy  opinion,  in 
which  the  authorities  were  reviewed  at  length.  In  the  course 
of  its  opinion  the  court  says : 

**The  methods  referred  to  are  as  Identical  as  any  two  shootings, 
stabbings,  or  assaults,  but  no  more  so." 

The  standing  of  the  court  and  the  eminence  of  the  counsel 
engaged  forbid  that  the  decision  be  lightly  regarded. 

I  think  it  would  be  exceedingly  doubtful  and  dangerous  to 
allow  the  offer.    The  offer  is  therefore  denied. 
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JOHNSON  V.  KENNEOOOrr  COPPER  CORP. 

(Third  Division.    Valdez.    October  17,  1916.) 

No.  787 

1.  Mastkb  and  Servant  ^s>351 — Workmen *s  Compensation  Act- 

Election. 

The  plaintiff  was  injured  in  defendant's  reduction  plant  at 
Kennecott,  Alaska,  December  14,  1915,  and  brought  this  action 
for  damages  without  having  served  notice  on  the  defendant  that 
he  elected  to  waive  his  rights  under  the  Workmen's  Compensa- 
tion Act,  passed  by  the  Legislature  of  Alaska.  Sess.  Laws  1915, 
p.  146.   Demurrer  sustained* 

2.  Constitutional   Law    ^=»206(1),    245 — Statutes   ^=»81— Equal 

Protection  of  Laws— Privileges  and  Immunities— Local  Laws 
— Workmen's  Compensation  Act. 

The  validity  of  the  Workmen's  Compensation  Act  passed  by 
the  Legislature  of  Alaska  (Sess.  Laws  1915,  p.  146)  is  attacked 
as  unconstitutional  because,  first,  it  denies  the  plaintiff  equal 
rights  under  the  Fourteenth  Amendment  to  the  Constitution; 
and,  second,  because  the  legislature  is  forbidden  to  grant  any 
corporation,  association,  or  individual  any  special  or  exclusive 
privilege  or  immunity,  or  from  passing  local  or  special  laws  in 
any  of  the  cases  mentioned  in  Act  Cong.  July  30,  1886,  c.  818,  24 
Stat  170.    Held,  the  act  is  constitutional. 

3.  Constitutional     Law  ^=»208(7) — Class     Legislation — Work- 

men's Compensation  Act. 

The  Workmen's  Compensation  Act  passed  by  the  Legislature 
of  Alaska  (Sess.  Laws  1915,  p.  146)  Is  not  unconstitutional  be- 
cause its  provisions  are  limited  to  the  mining  industry. 

4.  Infants  ^=»2 — Status. 

A  legislative  enactment  ought  not  to  be  held  unconstitutional 
as  to  one  person  and  not  as  to  all.  The  plaintiff  was  a  minor, 
but  was  of  the  age  of  discretion  when  he  voluntarily  engaged  in 
the  hazardous  employment  in  which  he  was  injured.  He  is 
bound  by  all  constitutional  and  valid  laws,  the  same  as  all  other 
persons  are. 

The  act  of  the  territorial  Legislature  of  Alaska  approved 
April  29,  1915,  commonly  called  the  Workmen's  Compensation 
Act  (chapter  71,  Session  Laws  of  Alaska  1915),  provides 
for  the  measure  and  recovery  of  compensation  for  injured 
employes  in  the  mining  industry  of  Alaska. 

The  plaintiff  was  injured  by  the  machinery  in  defendant's 

^s»See  same  topic  ft  KEY-NUMBBR  In  all  Key -Numbered  Digests  ft  Indexes 
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mill  at  Kennecott,  Alaska,  December  14,  1915,  said  injury 
resulting  in  the  loss  of  his  right  foot,  and  plaintiff  brings  this 
action  against  defendant  to  recover  the  sum  of  $25,000  dam- 
ages under  the  common  law,  entirely  disregarding  the  provi- 
sions of  said  act  of  the  territorial  Legislature.  It  is  not  al- 
leged that  plaintiff,  as  an  employe  of  defendant,  elected  to  re- 
ject the  terms,  conditions,  and  provisions  of  said  act,  as  in 
said  act  provided.  Defendant  moved  to  strike  out  the  ma- 
terial portions  of  plaintiff's  complaint,  and  before  said  mo- 
tion was  heard  plaintiff  and  defendant  stipulated  to  submit 
the  question,  upon  written  briefs,  of  the  constitutionality  of 
said  act. 

J.  H.  Cobb,  of  Juneau,  for  plaintiff. 
R.  E.  Capers,  of  Cordova,  for  defendant. 
E.  E.  Ritchie,  of  Valdez,  amicus  curise. 

BROWN,  District  Judge.  The  plaintiff  attacks  the  validity 
of  said  act  on  the  ground  that  it  is  unconstitutional,  in  that 
it  denies  to  plaintiff  that  equal  protection  of  the  law  guaran- 
teed by  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States;  second,  that  such  legislation  is  forbidden  by 
that  clause  of  section  9  of  the  Organic  Act  of  the  territory 
of  Alaska  (37  Stat.  L.  514  [U.  S.  Comp.  St.  1916,  §  3536]) 
prohibiting  the  Legislature  from  granting  to  any  corporation, 
association,  or  individual  any  special  or  exclusive  privilege 
or  immunity,  or  from  passing  local  or  special  laws  in  any  of 
the  cases  mentioned  in  the  act  of  Congress  of  July  30,  1886. 
Laws  similar  to  this  have  been  enacted  in  more  than  twenty 
states  as  the  result  of  years  of  discussion  and  agitation,  and 
seem  to  be  the  natural  result  of  changed  and  changing  indus- 
trial conditions.  They  have  been  held  in  nearly  all  cases  to 
be  constitutional  by  the  highest  courts  of  these  states,  and  by 
the  Supreme  Court  of  the  United  States. 

The  chief  point  relied  upon  by  plaintiff  is  that  the  selection 
of  the  mining  industry  is  an  arbitrary  selection,  and  consti- 
tutes class  legislation,  in  violation  of  the  Fourteenth  Am«id- 
ment  to  the  Constitution. 

In  the  case  of  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U. 
S.  78,  31  Sup.  Ct  340,  55  L.  Ed.  369,  Ann.  Cas.  1912C,  160, 
the  court  says: 
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'*Tbe  equal  protection  clause  of  the  Fourteenth  Amendment  does 
not  take  from  the  state  the  power  to  classify  in  the  adoption  of  po- 
lice laws,  but  admits  of  the  exercise  of  a  wide  scope  of  discretion  in 
that  regard,  and  avoids  what  Is  done  only  when  it  is  without  any 
reasonable  basis  and  therefore  is  purely  arbitrary.  (2)  A  classifica- 
tion having  some  reasonable  basis  does  not  offend  against  that  clause 
merely  because  it  is  not  made  with  mathematical  nicety  or  because 
in  practice  it  results  in  some  inequality.  (3)  When  the  classification 
in  such  a  law  is  called  in  question,  if  any  state  of  facts  reasonably 
can  be  conceived  that  would  sustain  it,  the  existence  of  that  state  of 
facts  at  the  time  the  law  was  enacted  must  be  assumed.  (4)  One 
who  assails  the  classification  in  such  a  law  must  carry  the  burden  of 
showing  that  it  does  not  rest  upon  any  reasonable  basis,  but  is  essen- 
tially arbitrary.  Bachtel  v.  Wilson,  204  U.  S.  36,  41  [27  Sup.  Ct.  243. 
51  Ia  Ed.  357] ;  Louisville  &  Nashville  R.  R.  Co.  v.  Melton,  218  U.  S. 
36  [30  Sup.  Ct.  676,  64  L.  Ed.  921,  47  L.  R.  A.  (N.  S.)  84];  Ozan  Lum- 
ber Co.  V.  Union  County  Bank,  207  U.  S.  251,  256  [28  Sup.  Ct  89,  52 
L.  Ed.  195] ;  Munn  v.  Illinois,  94  U.  S.  113,  132  [24  L.  Ed.  77] ;  Hen- 
derson Bridge  Co.  v.  Henderson  City,  173  U.  S.  592,  615  [19  Sup.  Ct. 
553,  43  L.  Ed.  823].'* 

In  a  case  designated  as  the  **Second  Employers'  Liability 
Case,"  223  U.  S.  at  pages  52,  53,  32  Sup.  Ct.  at  page  176  (56 
L.  Ed.  327,  38  L.  R.  A.  [N.  S.]  44),  the  court  says: 

**Coming  to  the  question  of  dasslflcation,  it  is  true  that  the  liabil- 
ity which  the  act  creates  is  imi)osed  only  on  interstate  carriers  by 
railroad,  although  there  are  other  interstate  carriers,  and  is  imposed 
for  the  benefit  of  all  employes  of  such  carriers  by  railroad  who  are 
employed  in  interstate  commerce,  although  some  are  not  subjected  to 
the  peculiar  hazards  incident  to  the  operation  of  trains  or  to  hazards 
that  diifer  from  those  to  which  other  employes  in  such  commerce, 
not  within  the  act,  are  exposed.  But  it  does  not  follow  that  this 
classification  is  violative  of  the  'due  process  of  law'  clause  of  the 
Fifth  Amendment  Even  if  it  be  assumed  that  that  clause  is  equiva- 
lent to  the  'equal  protection  of  the  laws'  clause  of  the  Fourteenth 
Amendment,  which  is  the  most  that  can  be  claimed  for  it  here,  it 
does  not  take  from  Congress  the  power  to  classify,  nor  does  it  con- 
demn exertions  of  that  power  merely  because  they  occasion  some 
Inequalities.  On  the  contrary,  it  admits  of  the  exercise  of  a  wide 
discretion  in  classifying  according  to  general,  rather  than  minute, 
distinctions,  and  condemns  what  is  done  only  when  it  is  without  any 
reasonable  basis,  and  therefore  is  purely  arbitrary." 

Nothing  is  better  known  concerning  Alaska  than  that  it  is 
essentially  a  mining  country,  and  the  Legislature  in  selecting 
the  mining  industry  toward  which  to  apply  the  liberal  and 
enlightened  policy  embodied  in  this  law,  both  toward  em- 
ployer and  employe,  must  be  deemed  to  have  acted  from  the 
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highest  considerations  of  public  policy  and  the  fullest  knowl- 
edge of  the  existing  conditions.  The  act  leaves  it  within 
the  power  of  both  employer  and  employe  to  reject  the  pro- 
visions of  this  act.  Were  its  terms  unjust,  oppressive,  or 
harsh,  it  is  to  be  presumed  that  the  plaintiff,  as  well  as  oth- 
er employes,  would  have  elected  to  reject  its  terms. 

Instead  of  the  old  system  of  uncertainty,  confusion,  and 
speculation,  involving  much  cost  and  vexatious  and  often- 
times intolerable  delay,  it  provides  a  reasonable  compensa- 
tion to  be  paid  by  the  employer  and  a  sure  and  certain  indem- 
nity to  the  employe,  within  a  reasonable  time  and  with  little 
cost  or  expense. 

The  general  subject  is  summed  up  in  the  very  recent  case 
of  Miller  v.  Wilson,  236  U.  S.  at  pages  382,  383,  384,  35 
Sup.  Ct.  344,  59  L.  Ed.  628,  L.  R.  A.  191 5E,  829,  in  an  opin- 
ion by  Mr.  Justice  Hughes  as  follows: 

*'The  Legislature  is  not  debarred  from  classifying  according  to  gen- 
eral considerations  and  with  regard  to  prevailing  conditions;  other- 
wise, there  could  be  no  legislative  power  to  classify.  For  It  is  always 
possible  by  analysis  to  discover  inequalities  as  to  some  persons  or 
things  embraced  within  any  specified  class.  A  classification  based 
simply  on  a  general  description  of  work  would  almost  certainly  bring 
within  the  class  a  host  of  individual  instances  exhibiting  very  wide 
differences;  it  is  impossible  to  deny  to  the  Legislature  the  authority 
to  take  account  of  these  differences  and  to  do  this  according  to  prac- 
tical groupings  in  which,  while  certain  individual  distinctions  may 
still  exist,  the  group  selected  will  as  a  whole  fairly  present  a  class 
in  itself.  Frequently  such  groupings  may  be  made  with  rei^>ect  to 
the  general  nature  of  the  business  in  which  the  work  is  performed ; 
and,  where  a  distinction  based  on  the  nature  of  the  business  is  not 
an  unreasonable  one,  considered  in  its  general  application,  the  classi- 
fication Is  not  to  be  condemned.  •  •  »  The  contention  as  to  the 
various  omissions  which  are  noted  in  the  objections  here  urged  ig- 
nores the  well-established  principle  that  the  I.«gislature  is  not 
bound,  in  order  to  support  the  constitutional  validity  of  its  regulation, 
to  extend  it  to  all  cases  which  it  might  possibly  reach.  Dealing  with 
practical  exigencies,  the  Legislature  may  be  guided  by  experience. 
Patsone  v.  Pennsylvania,  232  U.  S.  138,  144  [34  Sup.  Ct  281,  58  L.  Ed. 
539].  It  is  free  to  recognize  degrees  of  harm,  and  it  may  confine  its 
restrictions  to  those  classes  of  cases  where  the  need  is  deemed  to  be 
clearest  As  has  been  said,  it  may  ^proceed  cautiously,  'step  by  step,* 
and  'if  an  evil  is  specially  experienced  in  a  particular  brandi  of 
business'  it  is  not  necessary  that  the  prohibition  'should  be  couched 
in  all-embracing  terms.*  Carroll  v.  Greenwich  Insurance  Co.,  199  U. 
S.  401,  411  [26  Sup.  Ct  66,  50  L.  Ed.  246].  If  the  law  presumably  hits 
the  evU  where  it  is  most  felt,  it  is  not  to  be  overthrown  because 
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tbere  are  other  instances  to  wtdch  it  might  have  been  applied.  Keo- 
kee  Coke  Co.  v.  Taylor,  234  U.  S.  224,  227  [34  Sup.  Ct  856,  58  L.  Ed. 
1288]." 

In  the  case  of  Cunningham  v.  Northwestern  Improvement 
Co.,  reported  in  44  Mont.  210,  119  Pac.  561,  a  case  very  sim- 
ilar to  the  one  at  bar,  inasmuch  as  the  coal  mining  industry 
was  selected  by  the  L<^slature  as  the  only  subject  of  legisla- 
tfon,  the  court  says: 

"But  it  is  contended  that  the  act  is  an  example  of  class  legisla- 
tion, and  several  reasons  are  urged  in  support  of  this  contention.  The 
first  is  that  it  singles  out  one  particularly  hazardous  employment, 
and  subjects  it  to  burdens  not  placed  upon  other  extrahazardous  em- 
ployments within  the  state.  The  Legislature  has  declared,  in  effect, 
that  coal  mining  is  a  dangerous  and  extrahazardous  business,  and 
we  think  it  is  generally  known  to  be  so.  The  Court  of  Appeals  of 
New  York,  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  W  N.  B. 
431  [84  L.  R,  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156],  disposed  of  this 
question,  correctly  we  think,  as  follows:  *The  appellant  contends  that 
the  classification  in  this  statute  of  a  limited  number  of  employm^its 
as  dangerous  is  fanciful  or  arbitrary,  and  is  therefore  r^ugnant  to 
that  part  of  the  Fourteenth  Amendment  to  the  federal  Constitution 
which  guarantees  to  all  our  citizens  the  equal  protection  of  the  laws. 
Classification,  for  purposes  of  taxation,  or  of  regulation  under  the 
police  power,  is  a  legislative  function,  with  which  the  courts  have 
no  right  to  Interfere,  unless  it  is  so  clearly  arbitrary  or  unreason- 
able as  to  invade  some  constitutional  right  A  state  may  classify 
persons  and  objects  for  the  purpose  of  legislation,  provided  the  classi- 
fication is  based  on  proper  and  Justifiable  distincticHis,  and  for  a  pur- 
pose within  the  legislative  power.  There  can  be  no  doubt,  we  think, 
that  all  of  the  occupations  enumerated  in  the  statute  are  more  or  less 
Inherently  dangerous  to  a  degree  which  Justifies  such  legislative  reg- 
ulation as  is  properly  within  the  scope  of  the  police  power.  ♦  ♦  * 
The  mandate  of  the  federal  Constitution  is  complied  with  if  all  who 
are  in  a  particular  dass  are  treated  alike ;  and  that,  we  think,  is  the 
effect  of  this  classification.'  See,  also.  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  19  Sup.  a.  281,  43  L.  Ed.  552 ;  Magoun  v.  IlUnols  T.  &  S. 
Bank,  170  U.  S.  283,  18  Sup.  Ct  594,  42  L.  Ed.  1037.  In  the  case  of 
Quong  Wing  v.  Kirkendall,  39  Mont  64,  101  Pac.  250,  this  court  said: 
*The  Legislature  is  presumed  to  have  exercised  a  reasonable  discre- 
tion in  making  the  cla88iflcati<Mi,  and  the  court  sought  not  to  inter- 
fere with  the  action  of  this  co-ordinate  branch  of  the  government 
until  the  party  upon  whom  rests  the  burden  of  proof  clearly  shows 
that  he  is  denied  the  equal  protection  of  the  laws.  Every  intend- 
ment is  in  favor  of  the  vaUdity  of  the  legislative  action.  In  other 
words,  the  classification  is  presumed  to  be  reasonable.'  The  fact 
that  coal  mining  is  alone  selected  frcm  numerous  other  dangerous 
employments  is  not  at  all  significant  Legislation  of  this  nature  is  in 
its  infancy,  and  if  it  be  found  adequate  to  correct  the  evils  growing 
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out  of  the  present  system  it  may  gradually  be  extended  to  apply  to 
all  extrahazardous  employments.  So  long  as  all  persons  operating 
coal  mines  are  treated  alike,  no  one  of  them  has  cause  of  complaint. 
The  Slime  may  be  said  of  coal  miners.  See  Soon  Hing  v.  Crowley,  113 
U.  S.  703,  5  Sup.  Ot  730,  28  L.  Ed.  1145,  and  Missouri  Pac.  Ry.  Ca 
V.  Mackey,  127  U.  S.  205,  8  Sup.  a.  1161,  32  L.  Ed.  107." 

Decisions  from  the  courts  of  many  of  the  states  can  be 
cited,  wherein  is  expressed,  in  language  the  clearest  and  most 
convincing,  the  validity  of  similar  laws,  and  it  would  therefore 
be  useless  to  attempt  to  add  anything  to  the  able  and  ex- 
haustive arguments  and  reasonings  of  these  high  tribunals 
and  the  decisions  of  the  Supreme  Court  of  the  United  States. 

Counsel  for  the  plaintiff,  as  well  as  the  amicus  curiae,  who 
has  filed  a  brief  and  argument,  contends  that  the  act  ought 
not  to  be  sustained  for  several  reasons,  among  which  is  that 
the  injured  employe  must  bring  a  suit  to  recover  the  com- 
pensation. 

It  is  difficult  to  conceive  how  a  law  could  be  framed  that 
would  not  provide  in  some  manner  for  a  judicial  determina- 
tion of  the  facts  alleged  in  a  claim  for  personal  injury.  How 
else  could  it  be  ascertained  whether  or  not  the  claim  was 
bona  fide,  what  was  the  extent  of  the  injury,  etc.?  It  may 
be  true,  also,  that  the  injured  employe  may  find  it  necessa- 
ry to  engage  an  attorney  to  prosecute  his  claim,  and  that  an 
appeal  may  be  taken.  But  under  our  present  judicial  sys- 
tem such  expenses  or  delays  are  unavoidable.  The  entire  mat- 
ter of  the  procedure,  like  the  amount  of  compensation  fixed 
for  certain  injuries,  is  for  the  determination  of  the  Legis- 
lature, and  the  more  simple,  speedy,  and  effective  the  proce- 
dure, the  better  it  will  be. 

It  is  also  argued  that  the  compensation  provided  is  not  to  be 
paid  by  or  from  an  insurance  fund,  as  is  the  case  in  many  of 
the  states,  but  that  the  provision  that  the  payment  is  to  be 
made  direct  by  the  employer  takes  it  out  of  the  general  class 
of  adjudicated  cases. 

In  Western  Indemnity  Co.  v.  Pillsbury,  a  California  case,  re- 
ported in  170  Cal.  700,  151  Pac.  404,  the  court  says: 

**Nor  do  we  think  that  any  distinction,  so  far  as  constitutional  ob- 
jections are  concerned,  can  be  based  upon  the  fact  that  this  act  im- 
poses upon  the  employer  a  liability  to  compensate  his  employ^  for 
injuries  actually  received  in  the  particular  employment,  while  under 
other  statutes — for  example,  that  of  Washington— all  employers  are 
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required  to  contrib\tte  sums,  proportioned  to  their  pay  roll  and 
graduated  according  to  the  nature  of  the  industry,  into  a  fund  out  of 
which  all  claims  for  compensation  are  to  be  paid.  The  essential 
question  is  whether  liability  for  injury  suffered  by  employ^  through 
accident  may  be  imposed  upon  employers  who  have  been  guilty  of 
no  breach  of  duty.  Once  this  question  is  answered  in  the  affirmative, 
the  mode  of  imposing  the  liability,  whether  it  be  by  way  of  a  propor- 
tionate contributioi4  having  some  of  the  characteristics  of  a  tax,  or 
by  fixing  a  direct  liability  upon  each  employer  for  each  accident  as  it 
occurs,  is  a  matter  for  legislative  determination." 

Counsel  also  insists  that  the  plaintiff,  being  a  minor,  cannot 
be  bound  by  the  act  of  the  Legislature  in  question,  as  he 
cannot  be  held  to  have  contracted  in  relation  thereto.  A 
legislative  enactment  ought  not  to  be  held  unconstitutional 
as  to  one  person  and  not  as  to  all.  The  plaintiff  is  bound  by 
all  constitutional  and  valid  laws,  the  same  as  all  other  persons 
are.  He  was  of  the  age  of  discretion,  he  voluntarily  engaged 
in  this  employment,  and  he  could,  by  himself  or  a  guardian, 
have  given  the  necessary  notice  provided  in  said  act,  so  that 
he  would  not  have  been  bound  thereby.  The  Legislature 
would  have  power  to  reduce  the  age  of  majority,  so  that 
the  act  would  apply  to  one  under  21  years  of  age,  and 
it  seems  reasonable  to  hold  that  that  is  in  effect  what  they 
have  done  in  this  case. 

If  this  act  in  question  is  not  as  complete  or  as  satisfactory  as 
it  might  be,  it  is  a  matter  for  the  Legislature  to  remedy  and  not 
the  courts.  It  is  the  settled  rule  that  a  statute  will  not  be  held 
unconstitutional  where  a  reasonable  doubt  exists  as  to  its  in- 
validity. Evanhoff  v.  State  Industrial  Ace.  Commission,  78 
Or.  503,  154  Pac.  112,  and  the  cases  there  cited. 

The  demurrer  to  the  plaintiff's  complaint  will  therefore  be 
sustained. 

5A.R.— 37 


Digitized  by  VjOOQ  IC 


578  6  ALASKA  RBPOBTS 

UNITED  STATES  v.  HOWELL  et  aL 

(Fourth  Division,    Fairbanks.    Ckrtober  23,  1916.) 

No.  733,  Or. 

Statutes  €=»114(7)~Titlb  of  Act— Amending  Act. 

The  title  of  the  eight-hour  law  passed  by  the  Legislature 
of  Alaska  in  1913  (Sess.  Laws  Alaska  1913,  c.  29,  p.  35)  limits 
Its  application  to  lode  mining  claims.  The  act  of  1915  (Sess. 
Laws  Alaska  1915,  c.  6,  p.  6),  amending  the  same,  extended  its 
provisions  to  underground  placer  mining  claims,  but  without  any 
change  or  extension  of  the  title  of  the  amending  act  Held,  the 
amendatory  act  of  1915  embraces  more  than  one  subject,  and, 
the  extension  to  '^underground  placer  mines"  not  being  expressed 
in  its  title,  the  act,  to  that  extent,  is  void  for  conflict  with  the 
eighth  section  of  the  Organic  Act  of  August  24,  1912  (37  Stat. 
L.  514,  c.  387  [U.  S.  Comp.  St.  1916,  |  3535]). 

The  defendants  herein  were  indicted  at  the  special  July, 
1916,  term  of  the  district  court  at  Ruby,  Alaska,  for  a  viola- 
tion of  the  eight-hour  law  of  Alaska  (chapter  29  of  the  Ses- 
sion Laws  of  Alaska  for  1913,  as  amended  by  chapter  6  of 
the  Session  Laws  of  Alaska  for  1915). 

On  motion  of  the  attorneys  for  the  defendants,  the  United 
States  district  attorney  consenting  thereto,  the  case  was  trans- 
ferred to  Fairbanks. 

To  the  indictment  the  defendants  have  interposed  a  demurrer 
upon  the  ground  that  the  indictment  does  not  substantially 
conform  to  the  requirements  of  chapter  7  of  title  15  of  the 
Compiled  Laws  of  Alaska,  and  that  the  facts  stated  in  the  in- 
dictment do  not  constitute  a  crime.         < 

The  body  of  the  indictment  is  as  follows : 

"Sylvester  Howell  and  Jennie  Cleveland  are  accused  by  the  grand 
Jury  for  the  territory  of  Alaska,  Fourth  judicial  division,  convened  at 
Ruby,  for  the  special  July,  1916,  term  of  the  district  court,  by 
this  indictment  of  the  violation  of  the  eight-hour  laws  of  Alaska,  to 
wit,  of  chapter  29  of  the  Session  Laws  of  Alaska  for  1913,  as  amended 
by  chapter  6  of  the  Session  Laws  of  Alaska  for  1915,  committed  as 
follows,  to  wit: 

"That  the  said  Sylvester  Howell  and  Jennie  Cleveland,  on  the 
15th  day  of  April,  one  thousand  nine  hundred  and  sixteen,  In  the 
Hot  Springs  precinct.  Fourth  judicial  division,  territory  of  Alaska, 
and  within  the  jurisdiction  of  this  court,  did  then  and  there  willfully 
and  unlawfully  employ  one  Robert  Booth  to  work  for  them  for 

^s>See  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  DlgesU  ft  IndeaEes 
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wages  for  a  period  of  ten  hours  per  day  in  underground  placer  min- 
ing workings  in  a  certain  placer  mining  claim. on  Woodchopper  creek, 
precinct  aforesaid,  a  further  description  whereof  being  to  the  Grand 
Jury  unknown,  and  did  upon  the  aforesaid  day  willfully  and  unlaw- 
fully cause  the  said  Robert  Booth  to  work  in  said  underground  placer 
mining  workings  pursuant  to  said  employment  for  a  period  of  ten 
hours,  the  said  Sylvester  Howell  and  Jennie  Cleveland  being  tneu 
and  there  the  operators  and  managers  of  said  workings  and  there 
being  then  and  there,  in  connection  with  said  underground  workings, 
no  urgent  necessity  or  emergency  where  life  or  property  were  in 
imminent  danger." 

In  order  to  have  a  clear  understanding  of  the  questions 
raised  by  the  demurrer,  it  is  necessary  to  set  out  in  full  the  ti- 
tle and  first  two  sections  of  the  act  of  1913  and  the  title  and 
first  two  sections  of  the  amendatory  act  of  1915: 

Chapter  29,  Session  Laws  1913. 

An  act  to  declare  employment  in  underground  mines,  applied  metal- 
liferous lode  mining  only,  underground  workings,  open  cut  work- 
ings, open  pit  workings,  smelters,  reduction  works,  stamp  mills, 
roller  mills,  concentrating  mills,  chlortnation  processes,  cyanide 
processes,  to  be  injurious  to  health  and  dangerous  to  life  and 
limb,  to  regulate  and  limit  the  hours  of  employment  In  said  occu- 
pations, to  declare  the  violation  thereof  a  misdemeanor  and  to 
provide  penalties  for  the  violation  thereof. 
Be  it  enacted  by  the  Legislature  of  the  territory  of  Alaska: 
Section  1.  Employment  in  underground  mines,  underground  work- 
ings, open  cut,  open  pit  workings,  smelters,  reduction  works,  stamp 
mills,  roller  mills,  concentrating  mills,  chlorinailon  processes,  cyanide 
processes,  is  hereby  declared  to  be  injurious  to  health  and  dangerous 
to  life  and  limb. 

Sec.  2.  That  the  period  of  employment  of  working  men  In  under- 
ground workings,  underground  mines,  stamp  mills,  and  roller  mills, 
open  cut  workings,  chlorination  processes,  cyanide  processes,  and  at 
coke  ovens  shall  not  exceed  eight  (8)  hours  within  any  twenty-four 
(24)  hours  except  on  such  days  as  change  of  shift  is  made ;  exclud- 
ing, however,  any  intermission  of  time  for  lunch  or  meals,  and  ex- 
cluding also  the  time  required  in  descending  to,  and  ascending  from, 
or  otherwise  going  to  or  from  the  place  where  the  work  is  actually 
carried  on,  whether  going  to  or  coming  from  the  place  of  work  be 
in  going  on  or  off  shift,  or  in  going  to  or  returning  from  meals  or 
lunch;  it  being  the  intention  of  this  act  to  limit  the  hours  of  em- 
ployment in  any  twenty-four  (24)  hours  to  eight  hours  of  actual  labor 
at  the  face  or  other  place  or  places  where  the  work  or  labor  to  be 
done  is  actually  i)erformed ;  except  in  case  of  emergency  where  life 
and  property  is  in  imminent  danger  or  in  case  of  urgent  necessity, 
the  period  may  be  extended  during  the  continuance  of  such  emergency 
or  urgent  necessity,  providing,  however,  that  this  act  applies  to 
metalliferous  lode  mining  only. 
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Chapter  6,  Session  Laws  1915. 

An  act  to  amend  sections  one  and  two  of  chapter  29  of  Session  Laws 
of  Alaska  for  1913,  an  act  entitled  **An  act  to  declare  employment 
in  underground  mines,  applied  to  metalliferous  lode  mining  only, 
underground  workings,  open  cut  workings,  open  pit  workings, 
smelting  [smelters],  reduction  works,  stamp  mills,  roller  mills, 
concentration  mills,  chlorination  processes,  cyanide  processes,  to 
be  injurious  to  health  and  dangerous  to  life  and  limb,  to  regulate 
and  limit  the  hours  of  employment  in  said  occupations,  to  de- 
clare the  violation  thereof  a  misdemeanor  and  to  provide  penal- 
ties for  the  violation  thereof,"  approved  April  24,  1913. 
Be  it  enacted  by  the  Legislature  of  the  territory  of  Alaska. 
That  sections  one  (1)  and  two  (2)  of  chapter  twenty-nine  (29)  of 
the  Session  Laws  of  Alaska  for  1913,  entitled  "An  act  to  declare  em- 
ployment in  underground  mines,  applied  to  metalliferous  lode  mining 
only,  underground  workings,  open  cut  workings,  open  pit  workings, 
smelting  [smelters],  reduction  works,  stamp  mills,  roller  mills,  con- 
centrating mills,  chlorination  processes,  cyanide  processes,  to  be  in- 
jurious to  health  and  dangerous  to  life  and  limb,  to  regulate  and 
limit  the  hours  of  employment  in  said  occupations,  to  declare  the 
violation  thereof  a  misdemeanor  and  to  provide  penalties  for  the 
violation  thereof,"  approved  April  24th,  1913,  be  amended  so  as  to 
read  as  follows: 

Section  1.  Employment  in  underground  mines,  underground  work- 
ings, open  cut,  open  pit  workings,  smelters,  reduction  works,  stamp 
mills,  roller  mills,  concentrating  mills,  chlorination  processes,  cyanide 
processes,  gypsum  mines  and  other  quarries,  coal  mines  and  in  and 
around  coke  ovens  is  hereby  declared  to  be  injurious  to  health  and 
dangerous  to  life  or  limb. 

Sec.  2.  That  the  period  of  employment  of  working  men  in  under- 
ground workings,  underground  mines,  stamp  mills,  roller  mills,  open 
cut  and  open  pit  workings  as  applied  to  metalliferous  mining,  under- 
ground placer  inlning,  smelters,  reduction  works,  concentrating  mills, 
gypsum  mines  and  quarries,  chlorination  processes,  cyanide  pro- 
cesses, coal  mines  and  in  and  around  coke  ovens  shall  not  exceed 
eight  (8)  hours  within  any  twenty-four  (24)  hours,  except  on  such 
days  as  change  of  shift  is  made,  excluding,  however,  any  intermission 
of  time  for  lunch  or  meals,  and  excluding  also  the  time  required  in 
descending  to  and  ascending  from,  or  otherwise  going  to  or  from  the 
place  where  the  work  is  actually  carried  on,  whether  going  to  or 
coming  from  the  place  of  work  be  in  going  on  or  off  shift,  or  in 
going  to  or  returning  from  meals  or  lunch ;  it  being  the  intention  of 
this  act  to  limit  the  hours  of  employment  in  any  twenty-four  (24) 
hours  to  eight  (8)  hours  of  actual  labor  at  the  face  or  other  place  or 
places  where  the  work  or  labor  to  be  done  is  actually  performed; 
except  in  case  of  emergency  where  life  or  property  is  in  imminent 
danger,  or  in  case  of  urgent  necessity,  the  period  may  be  extended 
during  the  continuance  of  such  emergency  or  urgent  necessity  pro- 
viding this  act  shall  also  apply  to  and  include  rock  quarries,  gypsum 
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quarries  or  workings,  coal  mines,  metalliferous  lode  mining,  under- 
ground workings  in  placer  mining  claims,  and  all  other  kinds  of  un- 
derground workings  of  any  kind  or  character  whatsoever. 
Approved  April  12,  1915. 

R.  F.  Roth,  U.  S.  Dist.  Atty.,  of  Fairbanks,  for  the  United 
States. 
McGowan  &  Clark,  of  Fairbanks,  for  defendants. 

BUNNELL,  District  Judge.  The  points  urged  by  the  de- 
fendant are: 

The  title  of  the  act  of  1913  and  the  subject-matter  of  the 
act  specifically  limit  the  scope  of  the  act  to  lode  mining,  and, 
since  the  title  of  the  amendatory  act  of  1915  fails  to  extend 
the  scope  of  the  act,  it  is  not  germane  to  that  portion  of  the 
subject-matter  thereof  other  than  lode  mining;  the  act  of 
1913  (chapter  29)  is  void,  being  special  legislation ;  the  indict- 
ment does  not  negative  the  exception  contained  in  the  enacting 
clause  (section  2)  of  each  act,  reading  "except  on  such  days  as 
change  of  shift  is  made" ;  the  indictment  is  defective  in  sub- 
stance, in  that  it  does  not  charge  the  employment  of  a  work- 
ingman;  the  indictment  is  defective  in  form,  in  that  it  docs 
not  charge  defendants  with  the  commission  of  a  crime,  as  re- 
quired by  section  2148  of  the  Compiled  Laws  of  Alaska. 

Section  8  of  the  Organic  Act,  37  Stat.  L.  512,  provides: 

*'That  the  enacting  clause  of  all  laws  passed  by  the  Legislature 
shall  be  *Be  it  enacted  by  the  Legislature  of  the  territory  of  Alaska.' 
No  law  shall  embrace  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title." 

An  investigation  of  the  respective  Organic  Acts  of  the  ter- 
ritories shows  that  each  has  contained  a  section  similar,  if  not 
identical,  to  section  8  of  our  Organic  Act,  and  that  during  the 
early  days  of  territorial  legislation  much  difficulty  has  been 
experienced,  not  only  by  the  legislators  in  selecting  apt  and  ap- 
propriate titles  for  the  laws  enacted,  but  also  by  the  courts  in 
p)assing  upon  the  same,  to  the  end  that  the  title  and  body  of  the 
act,  as  an  expression,  of  the  legislative  will,  shall  each  serve  its 
own  proper  purpose  and  function  without  doing  violence  to 
the  plain  and  positive  provisions  of  the  Organic  Act  or  Con- 
stitution. The  courts  have  always  been  disposed  to  exercise 
great  liberality  where  the  question  of  the  appropriateness  of 
the  title  of  an  act  has  been  in  question,  and  it  is  only  when 
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the  title  so  far  violates  the  provisions  of  the  act  as  to  be  im- 
possible of  sustaining  the  same  that  the  act  has  been  declared 
unconstitutional.  It  frequently  happens,  as  in  this  case,  that 
the  legislators,  impelled  by  the  duty  incumbent  upon  them  by 
virtue  of  their  office,  enact  a  law  calculated  to  insure  protection 
to  those  engaged  in  hazardous  vocations,  and  it  is  with  the 
greatest  reluctance  that  the  courts,  knowing  the  legislative 
will,  and  realizing  the  benefits  to  be  gained  by  such  a  law,  are 
compelled  to  hold  the  same  invalid  because  of  a  failure  on  the 
part  of  the  legislators  to  follow  the  plain  provisions  of  the 
Organic  Act.  Especially  is  this  true  where  the  benefits  to  be 
obtained  are  generally  recognized  and  a  great  majority  have 
sought  to  comply  in  good  faith  with  the  spirit  and  letter  of  the 
law. 

The  title  of  chapter  29,  Session  Laws  1913,  reads: 

"An  act  to  declare  employment  In  underground  mines,  applied  to 
metalliferous  lode  mining  only,  underground  workings,  open  cut 
workings,  open  pit  workings,  smelters,  reduction  \yorks,  stamp  mills, 
roller  mills,  concentrating  mills,  chlorinatlon  processes,  cyanide  pro- 
cesses, to  >be  injurious  to  health  and  dangerous  to  life  and  limb,  to 
regulate  and  limit  the  hours  of  employment  in  said  occupations,  to 
declare  the  violation  thereof  a  misdemeanor  and  to  provide  penalties 
for  the  violation  thereof." 

Section  1  provides  that: 

"Employment  in  underground  mines,  underground  workings,  open 
cut,  open  pit  workings,  smelters,  reduction  works,  stamp  mills,  roller 
mills,  concentrating  mills,  chlorinatlon  processes,  cyanide  processes, 
is  hereby  declared  to  be  injurious  to  health  and  dangerous  to  life 
and  limb." 

Section  2,  with  reference  to  the  period  of  employment,  of 
workingmen  while  engaged  in  the  various  kinds  of  work 
enumerated  in  section  1,  specifies  a  new  kind  of  work  to  wit, 
employment  of  workingmen  "at  coke  ovens."  It  is  apparent 
that  the  title  of  the  act  is  not  germane  to  that  portion  of  the 
subject-matter  of  the  act  relating  to  the  employment  of  work- 
ingmen "at  coke  ovens,"  and  such  subject-matter  is  therefore 
mere  surplusage.  A  further  examination  of  section  2  discloses 
the  fact  that,  although  seven  other  kinds  of  employment  of 
workingmen  are  enumerated,  to  wit,  in  underground  work- 
ings, underground  mines,  stamp  mills,  roller  mills,  open  cut 
workings,  chlorination  processes,  and  cyanide  processes,  there 
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is  an  express  limitation  to  the  scope  of  the  act  by  the  follow- 
ing  words : 

"ProTlding  however,  that  this  act  applies  to  metalliferous  lode 
mining  only." 

Eliminating,  then,  from  the  title  of  the  act  and  the  first  two 
sections  thereof,  all  that  becomes  surplusage  by  reason  of  the 
express  limitations  contained  in  section  2,  chapter  29  would 
read; 

An  act  to  declare  employment  In  underground  mines,  applied  to 
metalliferous  lode  mining  only,  to  be  injurious  to  health  and 
dangerous  to  life  and  limb,  to  regulate  and  limit  the  hours  of 
employment  in  said  occupation,  to  declare  the  violation  thereof 
a  misdemeanor  and  to  provide  penalties  for  the  violation  thereof. 
Be  It  enacted  by  the  Legislature  of  the  territory  of  Alaska: 
Section  1.  Employment  in  underground  mines,  applied  to  metal- 
liferous lode  mining  only,  is  hereby  declared  to  be  injurious  to 
health  and  dangerous  to  life  and  limb. 

Sec.  2.  That  the  period  of  employment  of  workingmen  in  under- 
ground mines,  applied  to  metalliferous  lode  mining  only,  shall  not 
exceed  eight  (8)  hours  within  any  twenty-four  (24)  hours,  except  on 
such  days  as  change  in  shift  is  made ;  excluding,  however,  any  in- 
termission of  time  for  lunch  or  meals,  and  excluding  also  the  time 
required  in  descending  to  and  ascending  from,  or  otherwise  going  to 
or  from  the  place  where  the  work  \a  actually  carried  on,  whether 
going  to  or  coming  from  the  place  of  work  being  going  on  or  off  shift, 
or  in  going  to  or  returning  from  meals  or  lunch ;  it  being  the  inten- 
tion of  this  act  to  limit  the  hours  of  employment  in  any  twenty- 
four  (24)  hours  to  eight  hours  of  actual  labor  at  the  face  or  other 
place  or  places  where  the  work  or  labor  to  be  done  is  actually  per- 
formed ;  except  in  case  of  emergency  where  life  and  property  is  in 
imminent  danger  or  in  case  of  urgent  necessity,  the  period  may  be 
extended  during  the  continuance  of  such  emergency  or  urgent  ne- 
cessity. 

It  is  thus  seen  that,  while  the  title  of  the  act  of  1913  desig- 
nates eleven  kinds  of  employment  which  are  also  enumerated 
in  section  1,  only  eight  kinds  of  employment  are  designated  in 
section  2,  one  of  which,  to  wit,  "at  coke  ovens,"  is  not  men- 
tioned in  the  title.  The  fact  that  a  title  is  broader  than  the  act 
is  not  fatal,  but  the  scope  of  the  act  is  necessarily  confined  to 
the  express  limitations  set  forth  in  the  act  itself.  So  this  act, 
by  the  provision  in  section  2,  "providing,  however,  that  this 
act  applies  to  metalliferous  lode  mining  only,"  is  not  capable 
of  amendment  under  the  same  title,  so  as  to  include  all  kinds 
of  mining  and  reduction  processes. 
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Following  this  line  of  investigation,  it  is  found  that  the  title 
of  the  amendatory  act  enumerates  eleven  kinds  of  employment, 
while  section  1  would  broaden  the  scope  to  fifteen,  and  section 
2  extends  the  number  to  sixteen  by  adding  "underground  placer 
mining,"  all  under  the  title  of  the  original  act. 

The  case  of  Preston  v.  Stover,  in  70  Neb.  632,  97  N.  W.  812, 
is  particularly  in  point.    It  is  stated  in  the  syllabus : 

"Under  the  old  as  well  as  under  the  present  Constitution,  where 
•  the  title  to  a  bill  is  to  amend  a  particular  section  of  an  act,  no 
amendment  is  permissible  which  is  not  germane  to  the  subject-matter 
of  the  original  section." 

It  therefore  necessarily  follows  that  the  demurrer  must  be 
sustained. 

Since  the  first  point  raised  by  the  demurrer  disposes  of  the 
question,  a  determination  of  the  other  objections  is  not  nec- 
essary. 


DAY  V.  DAY. 

(Fourth  Division.     Fairbanks.     October  26,  1916.) 

No.  2139. 

1.  Divorce  €=>37(22) — Desertion. 

Cruelty  on  the  part  of  either  spouse,  carried  to  such  an  ex- 
tent as  to  drive  the  other  from  home,  will  constitute  desertion 
on  the  part  of  the  spouse  inflicting  such  cruelty. 

2.  Divorce  €=>27(1,  S) — Cruel  and  Inhuman  Treatment. 

In  determining  what  conduct  constitutes  cruelty,  regard 
must  be  had  to  the  provisions  of  the  statutes  and  the  circum- 
stances of  each  particular  case,  keeping  always  in  view  the 
physical  and  mental  condition  of  the  parties  and  their  character 
and  social  status.  False  accusations  of  infidelity,  abuse  which 
causes  mental  suffering  and  produces  ill  health,  may  constitute 
cruel  and  inhuman  treatment. 

This  is  an  action  for  divorce  under  the  fourth  and  fifth 
provisions  of  section  1299  of  the  Compiled  Laws  of  Alaska. 

For  a  first  cause  of  action  the  plaintiff  alleges  desertion  on 
the  part  of  the  defendant  in  that,  as  a  culmination  of  a  tem- 
pestuous married  life  for  several  years,  the  defendant  or- 
dered the  plaintiff,  on  or  about  the  4th  day  of  September, 

^s»See  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DigebU  6  Indexes 
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1907,  to  leave  her,  and  that  since  said  date  plaintiff  and  de- 
fendant have  not  lived  together. 

For  a  second  cause  of  action  the  plaintiff  alleges  a  continu- 
ance of  cruel  and  inhuman  treatment  by  the  defendant  for  a 
period  of  several  years,  calculated  to  impair  the  mental  and 
physical  health  of  the  plaintiff.  The  acts  complained  of  are 
alleged  to  have  commenced  about  six  months  after  the  mar- 
riage of  plaintiff  and  defendant  on  the  26th  day  of  October, 
1898,  to  have  been  practically  continuous  until  the  filing  of 
this  complaint  on  the  27th  of  September,  1915,  and  to  con- 
sist of  falsely  charging  the  plaintiff  with  infidelity,  gambling, 
and  drunkenness,  writing  letters  to  plaintiff's  mother,  abus- 
ing both  plaintiff  and  plaintiff's  mother,  and  writing  letters 
to  plaintiff's  employers,  in  which  plaintiff  was  represented  to 
be  a  person  not  worthy  to  be  trusted. 

It  is  further  alleged  that  there  are  two  children,  the  issue 
of  said  marriage,  Donald,  aged  16  years,  and  Dorothy,  aged 
13  years ;  that  there  is  no  community  property. 

Defendant's  answer  denies  the  material  allegations  of  both 
causes  of  action,  contains  no  counterclaim,  and  prays  that  the 
action  be  dismissed. 

The  evidence  submitted  has  been  largely  in  the  form  of  ex- 
hibits, of  which  there  were  13,  principally  letters,  introduced 
on  the  part  of  the  plaintiff,  and  42,  all  letters,  on  the  part  of 
the  defendant. 

McGowan  &  Clark,  of  Fairbanks,  for  plaintiff. 
A.  R.  Heilig,  of  Fairbanks,  for  defendant. 

BUNNELL,  District  Judge.  The  form  of  desertion  charged 
in  the  first  cause  of  action  is  well  defined  in  the  following : 

"Cruelty  on  the  part  of  either  spouse,  carried  to  such  an  extent  as 
to  drive  the  other  from  home,  will  constitute  desertion  on  the  part 
of  the  spouse  Inflicting  such  cruelty."  Barnett  v.  Barnett,  27  Ind. 
App.  466,  61  N.  E.  737. 

* 'Where  either  party  leaves  the  other  because  of  cruel  treatment 
toward  the  one  leaving,  it  is  desertion  by  the  one  forcing  the  other 
to  go.»'  McVickar  v.  McVickar,  46  N.  J.  Eq.  490,  19  Atl.  249,  19  Am. 
St.  Rep.  422 ;  9  Ruling  Case  Law,  §§  149,  150. 

There  is  some  testimony  to  the  effect  that  the  plaintiff  on 
or  about  the  4th  day  of  September,  1907,  after  having  been 
the  object  of  a  storm  of  abuse  of  unusual  severity  visited 
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upon  him  by  the  defendant,  availed  himself  of  the  privilege 
extended  by  the  defendant  to  leave,  and  forthwith  departed. 
It  may  have  been  that  this  action  upon  his  part  was  entirely 
justified,  or  that  the  actions  of  the  defendant  were  with  the 
best  intenticMis;  that,  as  she  testified,  her  object  was  to  re- 
form him  in  spite  of  his  protestations  of  innocence;  that 
after  eight  years  of  similar  attacks  he  should  have,  for  the 
sake  of  his  family,  surrendered  and  admitted  himself  to  be 
guilty  of  all  the  frailties  suggested  by  the  actively  suspicious 
and  imaginative  mind  of  the  defendant.  Be  that  as  it  may, 
I  am  inclined  to  the  opinion  that  he  has  forfeited  his  right  to 
a  divorce  on  the  ground  of  desertion,  because  of  the  statements 
contained  in  his  letters  subsequent  to  1907. 

Our  statute  provides  that  the  dissolution  of  the  marriage 
contract  may  be  declared  at  the  action  of  the  injured  party, 
for  cruel  and  inhuman  treatment  calculated  to  impair  health 
or  endanger  life. 

Much  difficulty  has  been  experienced  by  the  court  in  defin- 
ing the  phrase  "cruel  and  inhuman  treatment."  Certain  acts 
are  easily  designated  as  "cruel  and  inhuman,"  but  what  may  be 
cruel  and  inhuman  on  the  part  of  one  toward  another  in  one 
instance  may  amount  only  to  an  indignity  under  different  cir- 
cumstances  or  between  different  persons,  so  that,  as  has  been 
well  expressed: 

"In  determining  what  conduct  constitutes  cruelty,  regard  must 
be  had  to  the  provisions  of  the  statutes  and  the  circumstances  of 
each  particular  case,  keeping  always  in  view  the  physical  and 
mental  condition  of  the  parties  and  their  character  and  social 
status."    14  Gyc.  p.  599.  and  cases  cited. 

From  this  it  necessarily  follows  that  false  accusations 
of  infidelity,  abuse  which  causes  mental  suffering  and  pro- 
duces ill  health,  may  constitute  cruel  and  inhuman  treat- 
ment. 

''Acts  and  words  may  be  construed  as  constituting  cruel  and  in- 
human treatment,  though  they  cause  no  physical  pain."  Atherton  v. 
Atherton,  82  Hun,  179,  31  N.  Y.  Supp.  977. 

It  is  contended  that  "calculate,"  under  our  statute,  can  mean 
only  "intend."  I  cannot  agree  with  such  a  conclusion,  for  if 
either  party  to  a  marriage  contract  should  persistently  indulge 
in  false  and  vile  accusations  of  the  other,  to  such  an  extent 
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that  the  one  so  accused  suffered  an  impairment  of  health,  it 
would  seem  that  the  one  thus  aggrieved  should  not  be  required 
to  prove  that  the  offender  intended  such  a  result.  One  is  ordi- 
narily presumed  to  intend  the  natural  consequences  of  his  own 
wrongful  acts.  If  the  wrongful  acts  produce  an  evil  result,  it 
is  too  subtle  a  distinction  for  the  wrongdoer  to  hide  behind 
a  self-serving  declaration  that  it.  was  ,not  intended,  or  to  as- 
sign some  other  excuse. 

While  ''calculate"  is  defined  by  Webster,  "to  intend,"  "cal- 
culated" is  defined  as  "likely  to  produce  a  certain  effect,  wheth- 
er intended  or  not." 

The  evidence  shows  that,  about  six  months  afterithe  mar- 
riage of  plaintiff  and  defendant,  the  defendant  became  sus- 
picious of  the  conduct  of  plaintiff.  As  a  basis  of  these  sus- 
picions, there  is  some  evidence  to  show  that  the  plaintiff  in- 
dulged in  an  occasional  game  of  cards  for  money  in  small 
amounts,  and  that  he  took  an  occasional  drink  of  intoxicating 
liquor,  as  seems  to  have  been  the  custom  in  the  frontier  coun- 
try in  which  they  lived,  and  on  one  occasion  "got  drunk."  It 
also  appears  that  he  was  the  recipient  of  at  least  two  letters 
from  a  young  lady  with  whom  he  was  well  acquainted,  she 
having  been  a  member  of  the  family  where  the  plaintiff 
boarded  for  some  time.  The  contents  of  the  letters,  concern- 
ing which  there  is  a  decided  conflict  of  testimony,  became 
known  to  the  defendant  and  were  the  cause  of  many  a  quar- 
rel. As  years  passed  by,  it  seems  that  the  defendant  persist- 
ently accused  the  plaintiff  of  infidelity,  gambling,  and  drunken- 
ness, with  the  result  that  the  entire  period  from  1899  to  the 
4th  of  September,  1907,  was  a  continual  scene  of  domestic 
turmoil,  interrupted  only  by  an  occasional  "make-up,"  or 
discontinued  during  the  periods  plaintiff  was  engaged  at  work 
away  from  his  home. 

The  two  children,  Donald. and  Dorothy,  were  bom  during 
this  period;  but  even  this  blessing  seems  to  have  failed  to 
bring  to  the  home  a  reorganization  of  domestic  affairs  and  a 
losing  sight  by  the  defendant  of  petty  troubles.  The  plaintiff 
appears  to  have  been  industrious,  and  to  have  supported  his 
wife  and  children  in  a  manner  consistent  with  his  income. 
The  plaintiff  testified  that  during  this  time,  and  as  a  result 
of  the  accusations  made  against  him  by  the  defendant,  he  was 
subject  to  much  embarrassment  with  his  employers,  was  forced 
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to  quit  work,  seek  employment  elsewhere,  and  again  leave 
and  seek  another  job;  that  such  conduct  on  the  part  of  the 
defendant  caused  him  grievous  mental  suflFering,  pain  and  an- 
guish, to  such  an  extent  that  he  was  becoming  incapacitated 
from  pursuing  his  usual  vocation. 

There  is  also  testimony  to  show  that,  after  leaving  his  home 
in  1907  and  going  to  Seattle^  where  he  finally  found  employ- 
ment, letters  were  received  from  the  defendant  by  his  employ- 
er in  which  at  least  some  accusations  were  preferred  against 
him.  Leaving  Seattle  in  1908,  the  plaintiflF  came  to  Fairbanks, 
since  which  time  he  has  resided  in  several  of  the  interior 
towns  of  Alaska.  The  testimony  shows  that,  while  the  plain- 
tiff was  employed  by  the  Northern  Commercial  Company  at 
Fairbanks,  a  letter  was  received  by  the<:ompany  from  the  de- 
fendant, in  which  a  continuation  of  the  same  or  similar  charges 
was  made  against  the  plaintiif .  There  is  also  evidence  to  show 
that  the  defendant,  even  since  her  arrival  in  Alaska  in  March 
of  this  year,  has  in  a  measure  continued  to  attack  the  character 
and  reputation  of  the  plaintiff  without  just  cause. 

Since  1907  it  seems  that  many  letters,  some  of  which  have 
been  introduced  in  evidence,  were  written  to  the  mother  of 
the  plaintiff,  and  to  other  relatives.  The  contents  thereof 
furnish  conclusive  proof  of  a  course  of  conduct  on  the  part  of 
the  defendant  towards  this  plaintiff  and  his  mother  of  extraor- 
dinary vindictiveness,  replete  with  accusations,  malicious  and 
unwarranted  in  the  extreme. 

During  the  last  four  years  the  plaintiff  has  contributed  to 
the  support  of  his  family  $50  per  month,  with  an  extra  $100 
for  Christmas,  an  amount  nearly  equal  to  his  total  income  in 
Texas. 

It  does  not  appear  that  the  plaintiff  is  a  man  of  an  abandoned 
heart,  or  is  guilty  of  the  many  charges  made  against  him  in 
person  by  the  defendant,  and  to  his  relatives  and  employers 
by  her  letters.  The  many  letters  of  the  plaintiff  (exhibits  in 
this  case)  to  his  family  may  well  be  called  model  letters  from  a 
husband  and  a  fathe*-.  It  is  a  matter  of  regret  that  some  of 
the  good  thoughts  expressed  therein  are  claimed  by  the  plain- 
tiff to  have  been  penned  with  a  different  purpose  and  intended 
in  a  measure  to  mislead  the  defendant.  This  is  the  only  thing 
I  have  observed  to  discredit  his  testimony  on  the  stand  in 
any  way.    The  plaintiff  claims  that  he  did  not  want  the  de- 
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fendant  to  follow  him,  and  that  he  therefore  always  held  out 
the  idea  that  some  day  he  would  return.  While  this  might  be 
sufficient  to  permit  the  court  to  reject  his  entire  testimony,  I 
am  of  the  opinion  that  it  is  the  duty  of  the  court  to  apply  the 
rules  of  evidence  for  the  sole  purpose  of  determining  the  facts. 

The  testimony  of  the  defendant  is  subject  to  much  criticism. 
Many  statements  have  been  carelessly  made,  to  say  the  least, 
although  due  consideration  has  been  given  to  the  fact  that  she 
is  of  a  nervous  temperament  and  intensely  interested  in  the 
result  of  this  litigation. 

The  defendant  has  been  seriously  at  fault.  This  plaintiff  I 
find  to  have  been  entitled  to  receive  such  treatment  at  the 
hands  of  the  defendant  as  was  calculated,  after  he  had  done 
his  part,  to  contribute  to  the  comforts  of  a  home.  His  duty 
was  to  provide  for  his  family  the  necessities  of  life,  accord- 
ing to  his  station  in  life — to  love  and  protect  them  as  a  hus- 
band and  father  should.  In  return,  he  had  the  right  to  re- 
ceive from  his  wife  at  least  a  reasonable  effort  to  contribute 
to  the  happiness  of  the  home — our  greatest  institution — which 
he  sought  to  establish.  If,  on  the  other  hand,  without  just 
cause — ^and  I  find  there  was  no  sufficient  cause  or  provoca- 
tion— ^he  was  deprived  of  his  home  as  such,  was  denied  the 
right  to  be  present  with  and  to  receive  the  affection  and  es- 
teem of  his  children  from  childhood  to  maturity,  was  held  up 
to  his  relatives  and  employers  as  an  object  of  degeneracy  and 
immorality,  by  false  accusations  on  the  part  of  his  wife,  to 
such  an  extent  that  it  caused  him  mental  suffering,  pain,  and 
anguish,  and  impaired  his  health,  then  he  is  entitled  to  a  di- 
vorce as  set  forth  in  his  second  cause  of  action.  The  decree 
will  be  granted. 

See  Eggerth  v.  Eggerth,  IS  Or.  626,  16  Pac.  650;  Sylvis  v. 
Sylvis,  11  Colo.  319,  17  Pac' 912;  Marks  v.  Marks,  56  Minn. 
264,  57  N.  W.  651,  45  Am.  St.  Rep.  466;  Reed  v.  Reed,  4 
Nev.  395;  MacDonald  v.  MacDonald,  155  Cal.  665,  102  Pac. 
927,  25  L.  R.  A.  (N.  S.)  45. 

The  defendant  will  retain  the  custody  of  the  children,  and 
for  their  support  the  plaintiff  is  ordered  to  pay  to  her  or  to 
her  attorney  the  sum  of  $60  per  month  until  the  further  order 
of  this  court.  Findings  of  fact,  conclusions  of  law,  judgment, 
and  decree  may  be  prepared  and  submitted  in  accordance  with 
the  views  herein  expressed. 
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McKENNA  V.  RANDLB  et  al. 

(First  Division.     Juneau.     February  28,  1917.) 

No.  1585-A. 

1.  Bankbuptct  ^s»11 — United  States -District  Court  for  Alaska 

— ^Jurisdiction. 

The  general  equity  Jurisdiction  of  the  United  States  district 
court  for  Alaska  is  not  to  be  confounded  with  the  equity  Juris- 
diction of  the  United  States  district  court  for  Alaska  in  bank- 
ruptcy. These  courts  have  one  and  the  same  name,  but  they  are 
created  by  separate  and  distinct  acts  of  Congress  (and  said 
acts  were  passed  in  pursuance  of  constitutional  powers  entirely 
different  from  each  other).  Each  court  has  its  own  Jurisdiction 
and  its  own  method  of  procedure. 

2.  Evidence  «e=»40,  44 — Judicial  Notice. 

Courts  will  take  Judicial  notice  of  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver,  and  will  assume  that  the  appoint- 
ment was  regularly  made.  The  court  knows  the  nature  and  ex- 
tent of  his  powers  when  appointed,  for  these  are  matters  of 
**publlc  law."  The  court  Is  bound  to  know  that,  although  a  re- 
ceiver has  no  title  to  property  in  the  sense  of  ownership,  yet 
that  he  is  held  to  the  i)erformance  of  certain  duties  and  clothed 
•  with  power  to  perform  those  duties.  The  court  is  bound  to. 
know  that  it  is  the  duty  of  such,  receiver  to  collect,  protect,  and 
preserve  all  the  property  of  the  bankrupt,  so  that  it  may  be  de- 
livered to  the  trustee  when  appointed,  and  that,  if  he  is  remiss 
in  his  duties,  he  is  liable  on  his  bond. 

3.  Bankruptcy  ^=s>115 — Receiver — Powers. 

A  receiver  in  bankruptcy  may  sue  out  an  attachment,  or 
bring  an  action  to  prevent  the  statute  of  limitations  from  run- 
ning, or  sue  at  law  to  recover  any  debt  or  personal  property 
which  might  be  lost,  and  certainly,  if  the  interposition  of  equity 
is  necessary  to  enable  him  to  prevent  loss  or  waste  of  assets,  he 
has  the  right  to  bring  a  suit  for  that  purpose. 

Gunnison  &  Robertson,  of  Juneau,  for  plaintiff. 
John  Rustgard  and  J.  H.  Cobb,  both  of  Juneau,  for  de- 
fendants. 

JENNINGS,  District  Judge.  This  is  a  suit  brought  in  this 
court  by  a  receiver  appointed  by  a  bankruptcy  court,  seeking 
aid  from  this  court  to  enable  him  to  perform  the  duty  with 
which  he  is  charged  by  statute. 

^s>See  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indezefi 
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I  think  the  bankruptcy  court,  which  appointed  the  plaintiff 
as  its  receiver,  had  full  powers  to  make  all  orders  necessary 
or  proper  in  the  premises  (In  re  Knopf  [D.  C]  144  Fed.  245), 
and  I  am  at  a  loss  to  understand  why  the  interposition  of  this 
court  is  sought. 

The  general  equity  jurisdiction  of  the  United  States  district 
court  for  Alaska  is  not  to  be  confounded  with  the  equity  juris- 
diction of  the  United  States  court  for  Alaska  in  b^uikruptcy. 
It  is  true  that  these  courts  have  one  and  the  same  name,  but 
they  were  created  by  separate  and  distinct  acts  of  Congress 
(and  said  acts  were  passed  in  pursuance  of  constitutional  pow- 
ers entirely  different  from  each  other).  Each  court  has  its 
own  jurisdiction,  both  in  the  essential  significance  of  the 
term  "jurisdiction,"  as  meaning  power,  and  in  the  "territorial 
extent"  of  jurisdiction,  and  each  court  has  its  own  method  of 
procedure. 

But  nevertheless  the  suit  is  here,  and  the  underlying  ques- 
tion is  whether  or  not  this  court,  in  the  exercise  of  its  general 
equity  powers,  can  and  should  entertain  it. 

Defendant  demurs  on  three  grounds,  to  wit:  (1)  Plaintiff 
has  no  legal  capacity  to  sue ;  (2)  this  court  has  no  jurisdiction ; 
(3)  the  complaint  does  not  state  facts. 

As  to  the  first  two  grounds :  It  is  alleged  in  the  complaint 
(and  by  the  demurrer  the  allegation  is  admitted)  that  plaintiff 
IS  the  receiver  appointed  on  petition  by  a  bankruptcy  court, 
before  adjudication  of  bankruptcy,  and  .consequently  before 
appointment  of  a  trustee.  It  is  also  so  alleged,  and  so  admit- 
ted, that  Randall  is  a  bankrupt  and  has  illegally  conveyed  this 
leasehold,  and  that  the  estate  which  should  go  for  distribution 
among  creditors  under  the  Bankruptcy  Act  is  in  danger  of  be- 
ing wasted  or  lost. 

This  court  is  bound  to  take  notice  of  the  power  of  the 
bankruptcy  court  mentioned  in  the  complaint  to  appoint  a  re- 
ceiver, is  bound  to  assume  that  the  appointment  was  regularly 
made,  and  bound  to  know  the  nature  and  extent  of  the  powers 
and  duties  of  a  receiver  so  appointed,  for  these  are  matters 
of  "public  law."  This  court  is  bound  to  know  that,  although 
such  receiver  has  no  title  to  property  in  the  sense  of  ownership, 
yet  that  he  is  held  to  the  performance  of  certain  duties  and 
clothed  with  power  to  perform  those  duties.  This  court  is 
bound  to  know  that  it  is  the  duty  of  such  receiver  to  collect, 
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protect,  and  preserve  all  the  property  of  the  bankrupt,  so  that 
it  may  be  delivered  to  the  trustee  when  appointed,  and  that,  if 
he  be  remiss  in  his  duties,  he  is  liable  on  his  bond. 

Being  so  bound,  it  would  be  the  height  of  absurdity  to  deny 
the  receiver  access  to  the  courts  to  enable  him  to  perform  his 
duties  under  his  appointment.  He  may  sue  out  an  attachment, 
or  bring  an  action  to  prevent  the  statute  of  limitations  from 
running,  or  sue  at  law  to  recover  any  debt  or  personal  proper- 
ty which  might  be  lost,  and  certainly,  if  the  interposition  of 
equity  is  necessary  to  enable  him  to  prevent  loss  or  waste  of 
assets,  he  has  the  right  to  bring  a  suit  for  that  purpose.  In 
Re  Fixen  &  Co.  (D.  C.)  96  Fed.  753,  it  is  said: 

"The  duty  of  a  receiver  is  *to  take  charge  of  the  property  of  bank- 
rupts.* If  an  action  at  law  or  suit  in  equity  is  necessary  to  the  ac- 
complishment of  that  purpose,  the  receiver,  not  only  has  the  power, 
but  it  is  his  duty,  to  institute  such  action  or  suit.  To  say  that  he 
cannot  resort  to  legal  proceedings  when  necessary  to  take  charge  of 
the  property  of  the  bankrupt,  while  conceding  that  he  may  employ 
all  other  suitable  agencies  and  instrumentalities  for  the  purpose,  is 
wholly  iUogical.  Legal  proceedings  are  sometimes  the  only  means 
whereby  the  property  of  bankrupts  can  be  preserved.  Suppose  that 
an  estate  consists  of  personal  property,  which  has  come  into  the 
hands  of  wrongdoers,  who  are  about  to  secrete  it  or  carry  it  beyond 
the  Jurisdiction  of  the  court.  Can  it  be  seriously  claimed  in  such 
a  case  that  the  receiver  must  sit  quietly  by  and  suffer  the  property 
to  be  irretrievably  lost ,  on  the  ground  that  his  functions  are  limited 
to  the  receipt  of  such  property  as  may  be  voluntarily  surrendered 
to  him?    The  statement  of  the  claim  is  its  refutation." 

This  is  not  proclaiming  that  he  has  a  right  to  bring  a  suit 
to  set  aside  a  fraudulent  transfer.  Such  a  suit  can  only  be 
maintained  by  the  trustee,  if  he  deems  it  wise  or  profitable 
for  the  estate  so  to  do;  but,  pending  the  appointment  of  a 
trustee,  the  receiver  certainly  has  the  power,  when  he  thinks 
it  probable  that  such  a  suit  would  be  instituted  and  successful- 
ly maintained,  by  the  trustee,  to  safeguard  the  bankrupt's 
property  to  the  end  that  such  a  suit  when  brought  by  the  trus- 
tee shall  not  be  fruitless. 

"When  necessary  for  its  preservation,  the  court  may  direct  him 
to  take  possession  of  property,  although  the  same  is  held  adversely 
under  a  claim  of  right — property  so  situated  that  the  trustee  can 
only  recover  it  by  a  plenary  action."  In  re  Dempster,  172  Fed.  358, 
97  C.  O.  A.  51. 
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It  will  be  noted  that  the  suit  at  bar  is  not  one  to  set  aside 
the  transfer,  for  only  a  trustee  could  maintain  such  a  suit,  but 
it  is  to  preserve  the  property  for  the  trustee's  decision. 

The  case  of  Homer  Gaylord  Co.  v.  Miller  and  Bennett  (D. 
C.)  147  Fed.  295,  is  like  the  case  at  bar,  except  that  the  action 
was  brought  by  the  creditors  who  were  the  petitioners  in  bank- 
ruptcy, and  the  court  there  enunciates  the  considerations  which 
should  govern,  as  follows: 

"So  long  as  there  Is  doubt  about  the  Integrity  of  the  transfer,  and 
imminent  danger  of  the  loss,  waste,  or  dissipation  of  the  property  is 
not  apparent,  then  the  rule  by  ^-hich  the  court  should  control  its  ac- 
tion would  seem  clearly  to  be  to  await  the  regular  course  of  pro- 
cedure and  allow  the  trustee,  after  his  appointment,  to  institute  suit 
to  test  the  transfer's  integrity.  But  where  the  facts  clearly  indicate 
a  dishonest,  fraudulent,  and  corrupt  character  of  transfer  and  an 
Imminent  danger  of  loss  and  dissipation  of  the  property,  then,  under 
authority  of  this  express  provision,  it  seems  to  me  the  bankrupt  court 
would  violate  every  principle  of  equity  and  good  conscience  if  it  did 
not  act,  and  act  promptly.  Just  as  courts  of  equity  have  always  done 
in  such  cases  for  centuries.  It  therefore  reduces  itself,  as  is  so 
often  the  case  in  equitable  proceedings,  to  an  appeal  to  the  wise  dis- 
cretion of  the  court  under  the  particular  facts  arising  ii^  each  case." 

I  do  not  think  that  there  is  any  doubt  that  the  plaintiff  has 
capacity  to  sue,  and  that  this  court  has  jurisdiction  to  enter- 
tain the  complaint.  That  being  so,  the  only  remaining  ground 
of  demurrer  is  this : 

"That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

Just  what  particular  relief  can  be  granted  the  court  is  not 
at  present  called  on  to  say.  It  might  be  that  this  court  will 
have  to  appoint  its  own  receiver  to  sequester  these  rents  for  the 
receiver  in  bankruptcy,  plaintiff  in  this  case,  if,  on  the  hear- 
ing, the  latter  be  found  to  be  entitled  to  hold ;  but  in  any  event 
there  is  an  equity  to  restrain  Mrs.  Randall  from  assigning  the 
lease  to  some  innocent  third  person,  and  so  further  complicat- 
ing matters,  and  from  dissipating  the  rents,  so  that  she  cannot 
respond. 

The  demurrers  will  be  overruled 
5A.R.— 38 
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SUNDQUIST  V.  HALLORAN  et  aL 

(Second  Division.    Nome.    August  5, 1916.    On  the  Merits,  March 

10,  1917.) 

No.  2676. 

1.  Mines  and  Minbbals  ^=»124 — Tailings  and  D£bbi8— Injunc- 

tion. 

The  general  equity  doctrines  govern  injunctions  with  refer- 
ence to  mining  clalma  The  granting  or  withholding  of  an  in- 
junction resting  in  the  sound  discretion  of  the  court,  the  com- 
plainant's ladies,  the  solvency  or  insolvency  of  the  parties,  and 
the  relative  inconvenience  to  the  parties,  which  will  ensue  If  a 
temporary  injunction  issues,  must  be  considered.  There  is 
nothing  peculiar  in  the  application  of  the  general  equitable 
principles  to  mining  claims,  beyond  the  frequent  urgent  need  of 
injunctive  relief,  because  of  the  destructible  nature  of  mineral 
deposits. 

2.  Mines  and  Minebals  ^3>124 — ^Tailings  and  D£bbi&— Injunc- 

tion— Laches. 

Where  one  who  claims  to  own  a  mining  claim  stands  by  for 
a  period  of  years,  and  permits  another  on  an  adjoining  claim  to 
so  conduct  his  workings  as  to  cause  slight  damage  by  flooding 
the  surface  with  tailings,  and  makes  no  objection  till  the  other 
is  in  position  where  injunctive  relief  asked  for  would  be  of 
comparatively  greater  injury  to  the  other  than  the  injury  com- 
plained of  by  the  plaintiff,  the  court  will  not  grant  a  temporary 
injunction,  but  will  allow  the  condition  to  remain  until  the  case 
can  'be  disposed  of  on  its  merits. 

8.  Mines  and  Minerals  ^=»124— Tailings  and   Debris— Injunc- 
tion. 

Where  defendants'  placer  mine  workings  deposit  large  quan- 
tities of  tailings  and  gravel  on  the  plaintiff's  property,  and 
threaten  to  do  so  continuously,  injunction  will  issue  to  prevent 
the  continuance  of  the  injury. 

4.  Injunction  ^=»48 — Continuing  Tbespassss. 

The  Jurisdiction  to  restrain  continuous  or  repeated  trespasses 
rests  on  the  ground  of  avoiding  a  repetition  of  similar  actions — 
a  multiplicity  of  suits.  If  a  defendant  manifests  a  purpose  to 
persist  in  his  unlawful  acts,  the  vexation,  expense  and  trouble 
of  prosecuting  the  actions  at  law  make  the  legal  remedy  inade- 
quate, and  Justify  a  plaintiff  in  coming  into  equity  for  an  in- 
junction. 

This  case  is  before  me  upon  a  motion  to  dissolve  the  tem- 
porary injunction  heretofore  issued  upon  application  for  an 

^=»See  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  Digests  A  Indexes 
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order  against  the  defendants  to  show  cause  why  an  injunction 
should  not  be  issued  restraining  defendants  from  doing  certain 
acts  alleged  in  the  complaint.  The  motion  for  the  temporary 
injunction  was  made  for  the  purpose  of  restraining  the  de- 
fendants from  doing  the  alleged  acts,  pendente  lite,  and  the 
complaint  prays  that  upon  the  final  hearing  the  injunction  be 
made  perpetual. 

O.  D.  Cochran,  of  Nome,  and  Lyons  &  Orton,  of  Seattle, 
Wash.,  for  plaintiff. 

G.  D.  Schofield,  of  Seattle,  Wash.,  and  G.  J.  Lomen  and  T. 
M.  Reed,  both  of  Nome,  for  defendants. 

TUCKER,  District  Judge.  The  precise  and  sole  question 
now  for  the  consideration  of  the  court  is  whether  or  not,  on 
this  preliminary  hearing,  an  injunction  should  be  granted 
plaintiff  pendente  lite,  or  until  the  final  hearing  of  the  case  on 
its  merits.  From  the  pleadings  and  the  evidence  submitted  by 
affidavits,  this  case  belongs  essentially  to  that  class  of  cases 
wherein  the  court  in  its  determination  thereof  should  be  con- 
trolled by  the  law  clearly  and  concisely  laid  down  in  Costigan 
on  Mining  Law,  pp.  517,  518: 

"Apart  from  such  statutory  r^nedies,  which  the  federal  courts 
may  enforce  if  they  see  fit;  the  general  equity  doctrines  govern 
injunctions  with  reference  to  mining  claims.  The  granting  or  with- 
holding of  an  injunction  resting  in  the  sound  discretion  of  the  trial 
court,  the  complainant's  laches,  the  solrency  or  insolvency  of  the 
parties,  and  the  relative  inconveniences  to  the  parties  ^hlch  will 
ensue  if  a  temporary  injunction  issues  must  be  considered.  There 
is  nothing  peculiar  in  the  application  of  the  general  equitable  prin- 
ciples to  mining  claims  beyond  the  frequent  urgent  need  of  injunctive 
relief  because  of  the  destructible  nature  of  mineral  deposits." 

It  is  true  that  the  affidavits  do  not  show  such  conduct  or 
laches  on  the  part  of  the  plaintiff  as  would  entitle  the  defend- 
ants to  the  application  of  the  doctrine  of  equitable  estoppel. 
In  Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  326,  23  L.  Ed. 
927,  the  court  said : 

''For  the  application  of  that  doctrine  [of  estoppel]  there  must  gen- 
erally be  some  intended  deception  in  the  conduct  or  declarations 
of  the  party  to  be  estopped,  or  such  gross  negligence  on  his  part  as 
to  amount  to  constructive  fraud,  by  which  another  has  been  misled 
to  his  injury.  In  all  this  class  of  cases  •  •  •  the  doctrine  pro- 
ceeds upon  the  ground  of  constructive  fraud  or  of  gross  negligence, 
which  in  effect  implies  fraud." 
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Estoppel  can  have  no  application  where  everything  in  re- 
lation to  the  transaction  or  matter  is  equally  known  to  both 
parties,  and  the  affidavits  show  this  to  be  the  case  as  between 
the  parties  to  this  controversy. 

It  is  also  true  that  the  affidavits  tend  to  show  a  probability 
that  the  mining  property  of  the  plaintiff  has  been  actually  in- 
vaded by  the  defendants  as  a  result  of  their  mining  operations ; 
and  if,  upon  the  final  hearing  of  the  case  on  its  merits,  this 
contention  is  established  by  the  evidence,  the  plaintiff  would  be 
entitled  to  a  permanent  injunction  and  damages  for  any  injury 
resulting  therefrom.  In  determining,  however,  whether  a 
temporary  injunction  shall  issue  for  the  period  of  time  from 
now  until  the  trial  of  the  case  on  its  merits,  the  court  must 
be  controlled  by  the  law  laid  down  by  Costigan,  supra,  which, 
though  in  some  measure  modified  by  Mr.  Lindley,  is  certainly 
not  wholly  controverted  or  repudiated.    3  Lindley,  §§  842-872. 

It  may  not  be  denied  that  the  plaintiff  has  been  guilty  of 
laches  in  the  assertion  of  his  rights  respecting  the  present  con- 
troversy ;  and,  while  such  laches  may  not  be  of  such  character 
as  to  deprive  him  of  asserting  his  rights  now  and  hereafter, 
his  conduct  does  show  that  he  "slept  on  his  rights"  to  such  an 
extent  as  not  to  entitle  him  to  immediate  relief  at  the  expense 
of  and  to  the  comparatively  greater -injury  of  the  parties  who 
have  by  his  negligent  conduct  been  induced  to  commit  the  al- 
leged acts  of  which  he  now  complains.  It  appears  from  the 
affidavits  and  the  pleadings  that,  even  prior  to  the  year  1912, 
the  plaintiff  was  advised  for  many  years  of  the  conditions  in 
Candle  creek  of  which  he  now  complains.  It  is  shown  by  his 
own  affidavits  that  in  1912  these  alleged  conditions  became 
worse,  and  that  in  1914  they  were  still  more  serious  and  in- 
jurious, and  yet  he  waited  until  the  latter  part  of  June  of  this 
year  of  1916  to  assert  his  rights. 

Because  of  the  laches  of  the  plaintiff  in  asserting  his  rights, 
therefore,  and  for  the  reason  that  it  appears  from  the  affida- 
vits and  all  the  circumstances  of  this  case  that  far  greater 
relative  injury  would  result  to  the  defendants  by  granting  this 
injunction  than  will  result  to  the  plaintiff  by  refusing  it,  the 
court  does  not  feel  justified  in  granting  the  same. 

See  3  Lindley  on  Mines,  §§  842-872,  as  to  laches,  etc.,  and 
page  2192. 

If  the  plaintiff  has  not  suffered  such  injury  for  these  large 
number  of  years  as  would  spur  or  impel  him  to  the  assertion 


Digitized  by  VjOOQ  IC 


SUNDQUIST  y.  HALLOBAN  597 

of  his  rights  for  its  prevention,  it  is  not  reasonable  to  presume 
that  he  will  suffer  any  considerable  injury  within  the  next  60 
days,  within  which  period  this  case  may  be  disposed  of  on  its 
merits.  It  also  appears  from  the  affidavits  that  the  defendants 
are  in  active  work  in  their  mining  operations,  and  an  injunc- 
tion at  this  time  would  interfere  with  that  work,  and  in  all 
probability  result  in  very  grieat  injury  to  them,  while  the  plain- 
tiff is  not  now  engaged  in  working  his  mining  ground,  and  the 
only  damage  which  would  be  done  to  him  would  be  the  in- 
vasion of  his  mining  ground  with  the  tailings  and  refuse  of  the 
defendants  alleged  to  be  dumped  or  cast  thereon,  and,  as  this 
has  not  been  objected  to  by  plaintiff  for  a  long  number  of 
years,  a  continuation  thereof  for  the  short  period  of  60  days 
would  presumptively  be  inconsiderable. 

For  these  reasons,  I  am  of  opinion  that  the  injunction 
should  at  this  time  be  dissolved;  and  an  order  will  be  ac- 
cordingly entered. 

On  the  Merits. 

Reiterating  and  confirming  the  views  of  the  court  expressed 
in  its  opinion  upon  the  hearing  to  show  cause  why  a  tempora- 
ry injunction  should  not  go,  and  it  appearing  from  a  great  pre- 
ponderance of  the  evidence  disclosed  at  the  hearing  for  a  per- 
manent injunction  that  the  defendants,  by  their  method  of 
mining  and  use  of  the  "spillway"  so  often  referred  to  in  the 
evidence,  have  deposited  or  caused  to  be  deposited  upon  claim 
18  of  the  plaintiff  a  considerable  quantity  of  tailings,  sand,  or 
gravel  and  other  mining  debris,  from  19  Bench  claim,  it  only 
remains  for  the  court  to  consider  what  merit  there  is  in  the 
defenses  or  contention  that  an  injunction  should  not  issue  in 
the  case,  on  the  ground  that  there  has  been  no  assessment  of 
damage  or  injury  by  a  jury  in  compliance  with  the  provision 
of  the  Seventh  Amendment  to  the  Constitution  of  the  United 
States  that  the  right  of  trial  by  jury  be  preserved  at  common 
law  where  the  amount  in  controversy  exceeds  $20,  or  on  the 
further  ground  that  no  actual  damage  has  been  done,  or  that 
the  damage  is  so  slight  that  the  maxim  "De  minimis  non  curat 
lex"  applies.  As  to  the  defense  "Volunti  non  fit  injuria," 
that  plaintiff  assented  to  having  his  claim  made  the  dumping 
ground  of  defendants'  tailings  and  debris,  it  is,  like  the  other 
affirmative  defenses,  not  sustained  by  the  evidence.    The  de- 
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f endants  allege  and  plaintiff  denies ;  it  was  incumbent  on  the 
defendants  to  prove  it. 

Counsel  for  defendants,  in  their  oral  and  written  arguments 
at  each  of  the  above  hearings,  have  advanced  these  defenses 
seemingly  with  much  confidence,  relying  for  support  thereof 
principally  on  the  case  of  Cheesman  v.  Hale,  31  Mont.  577,  79 
Pac.  254,  68  L.  R.  A.  414,  3  Ann.  Cas.  1038,  and  other  cases 
taking  the  same  view.  In  my  view  of  this  case,  these  de- 
fenses or  contentions  are  easily  answered,  both  upon  the  facts 
and  the  law.  The  evidence  in  the  case  at  bar  shows  an  actual 
deposit  of  tailings  and  other  mining  debris  on  the  plaintiff's 
claim  by  the  defendants  from  their  19  Bench  claim  in  very 
considerable  quantities,  according  to  Mr.  Reed's  testimony, 
which  is  more  or  less,  but  effectually,  corroborated  by  the 
other  witnesses  for  the  plaintiff.  The  attempt  of  the  defend- 
ants to  refute  this  testimony,  and  to  show  that  the  tailings  and 
debris  were  washed  down  Candle  creek  from  above  claim  19, 
failed  and  is  utterly  untenable,  certainly,  with  respect  to  a 
larger  portion  of  the  deposit.  From  the  almost  undisputed 
testimony  of  the  plaintiff's  witnesses  it  is  shown  that  the  de- 
posit of  tailings,  etc.,  on  claim  18  of  the  plaintiff  is  the  direct 
result  of  the  defendants'  method  of  mining,  and  the  use  by 
them  in  connection  therewith  of  the  "spillway"  to  carry  off  or 
convey  their  tailings  into  Candle  creek;  and,  furthermore, 
the  evidence,  and  all  the  surrounding  circumstances  of  the  de- 
fendants' mining  operations,  make  it  appear  within  a  reasonable 
certainty  that  the  plaintiff  is  threatened,  and  will  be  threatened 
continuously,  with  further  invasion  of  and  damage  to  his  prop- 
erty immediately  upon  the  resumption  of  mining  operations  in 
the  spring  or  summer,  and  that  there  is  no  way  to  avert  the 
threatened  damage  or  invasion,  if  the  defendants  continue  their 
present  method  of  mining,  and  the  retention  of  the  "spillway," 
as  they  say  they  will  do. 

The  facts  of  this  case  do  not  correspond  with  those  in  the 
Montana  case,  and  that  alone  eliminates  the  holding  in  that 
case  as  of  any  weight  in  the  decision  of  the  case  at  bar ;  and  it 
may  be  noted  that  Brantley,  C.  J.,  dissenting  in  the  Montana 
case,  said  he  did  not  think  the  question  of  a  trial  by  jury  was 
presented  by  the  record,  and  it  may  be  seen  from  a  careful 
reading  of  the  opinion  of  the  court  that  it  was  not  reversed 
upon  that  ground.     The  judge  delivering  the  opinion  of  the 
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court  digressed  on  the  discussion  of  the  abstract  question  of 
a  trial  by  jury. 

I  think  it  may  not  be  denied  that  equity  will  always  afford 
injunctive  relief  to  a  plaintiff  against  a  reasonable  and  immi- 
nent apprehension  or  threats  of  injury,  and  that  is  the  main, 
if  not  the  sole,  purpose  of  the  complaint  in  this  case,  and  the 
predications  of  the  complaint  in  that  respect  are  amply  sustain- 
ed by  the  evidence. 

As  particularly  applicable  to  this  case,  I  quote  from  Pomeroy 
on  Equitable  Remedies,  §  523  (book  5  of  his  work  on  Equita- 
ble Jurisprudence),  in  which  he  says: 

"In  oue  sense  all  injunctions  against  nuisances  are  injunctions 
against  threatened  nuisances.  The  only  puriwse  of  giving  equitable 
relief  at  aU  is  the  prevention  of  future  harm ;  but  this  harm,  being 
future,  cannot  be  a  matter  of  absolute  certainty,  and  therefore  is 
only  threatened.  If,  however,  at  the  time  the  bill  is  filed,  a  nuisance 
is  actually  committed,  there  will,  in  general,  be  no  question  that  the 
threatened  danger  is  sufficiently  made  out  to  Justify  an  injunction,  it 
the  case,  in  its  other  aspects,  is  sufficient  But  when  the  nuisance 
has  not  yet  come  into  existence,  and  the  plaintiff  must  therefore 
make  out  his  case  of  apprehended  danger  by  other  means  than  by 
pointing  to  an  existing  nuisance,  a  question  may  be  raised  con- 
cerning the  rules  by  which  the  court  is  to  be  guided." 

And  then  the  author  proceeds  to  quote  an  English  decision 
as  to  the  strictness  of  the  proof  required  where  there  is  not 
any  actual  damage,  etc. 

Upon  the  right  of  trial  at  law  in  cases  of  this  character,  the 
same  author  says  at  section  522: 

"The  class  of  cases  not  yet  discussed  is  that  in  which,  on  applica- 
tion for  a  permanent  injunction,  the  plaintiff's  right,  or  the  fact  that 
a  nuisance  exists,  is  doubtful  on  the  evidence  before  the  court,  and 
the  parties  do  not  consent  to  have  the  controversy  settled  by  the 
court  of  equity.  In  this  situation  the  general  doctrine  is  that  'either 
party  Is  entitled  to  insist  that  the  questions  on  which  the  legal  rights 
depend  should  be  tried  at  law.'  Satisfactory  grounds  to  support  this 
rule  as  a  matter  of  reason  are  not  to  be  found  in  the  cases.  Doubt- 
less the  explanation  of  it  is  largely  the  fact  that  in  early  days  the 
courts  of  equity  were  reluctant  to  undertake  the  decision  of  purely 
legal  rights,  or  questions  of  fact  which  ordinarily  were  tried  by  a 
Jury.  It  was  *a  rule  of  expediency  and  policy,  rather  than  an  es- 
sential condition  and  basis  of  the  equitable  Jurisdiction.'" 

And,  after  further  discussion  of  the  interesting  subject  and 
the  disappearance  of  the  grounds  for  a  jury  trial,  the  author 
says: 
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"In  leaving  the  subject  it  should  be  noted  that,  when  a  bill  is  to 
enjoin  a  threatened,  as  distinguished  from  an  existing,  nuisance^ 
from  the  nature  of  the  case  the  requirement  of  a  previous  trial  at 
law  cannot  be  applied." 

And,  quoting  from  a  case  cited  in  the  note,  he  says : 

"No  such  question  in  this  case  can  be  tried  at  law,  no  nuisance 
exists ;  the  object  of  the  bill  is  to  enjoin  the  defendant  from  com- 
mitting one." 

It  would  seem  clear  from  the  above  quotations  that  upon  the 
facts  of  this  case,  at  least,  where  the  ground  of  equity  juris- 
diction arises  from  trespass  or  nuisance,  and  their  actual  exist- 
ence or  apprehension  or  threat,  that  the  amount  of  damage  re- 
sulting is  immaterial;  but,  as  directly  pertinent  to  that  ques- 
tion, the  same  author  says  at  section  516: 

"In  the  cases  In  which  the  only  reason  of  equity's  intervention  to 
enjoin  has  been  to  prevent  the  necessity  of  a  multiplicity  of  suits  ac 
law  because  of  a  continuous  or  recurring  nuisance,  the  courts  have 
shown  the  same  lack  of  unanimity  that  is  always  common  to  this 
ground  of  Jurisdiction,  whether  it  arises  from  a  trespass,  nuisance, 
or  other  tort.  Consonant  to  principle,  the  weight  of  authority  holds 
that  the  mere  existence  of  a  continuing  or  recurring  nuisance,  how- 
ever trivial,  provided  only  it  is  sufficient  to  sustain  an  action  at  law 
for  damages,  will  support  a  bill  for  an  injunction." 

And,  at  section  496,  the  author  says,  under  the  title  of  "Con- 
tinuous or  Repeated  Trespasses" : 

"The  Jurisdiction  of  equity  to  restrain  continuous  or  repeated 
trespasses  rests  on  the  ground  of  avoiding  a  repetition  of  similar  ac- 
tions. It  is  a  basis  of  Jurisdiction  that  is  frequently  found  in  cases 
where  the  injury  is  also  Irreparable.  Very  often,  indeed,  the  in- 
Jury  is  irreparable  only  because  it  is  continuous  or  repeated,  when 
it  would  not  be,  if  temporary,  and  in  such  cases  the  injunction  will 
issue  as  a  matter  of  course.  For  the  further  discussion  of  this  sub- 
ject, it  will  be  convenient  to  consider,  first,  the  cases  in  which  the 
injury  is  the  result  of  a  single  act,  or  set  of  acts,  of  the  defendant, 
which  afterwards  operate  by  virtue  of  natural  laws  to  produce  the 
injury;  and,  second,  the  cases  in  which  there  are  several  or  many 
acts  of  the  defendant  or  defendants  which  give  rise  to  as  many 
causes  of  actions.  The  distinction  is  roughly  that  between  continu- 
ous and  repeated  trespasses,  and  is  based  on  the  distinctions  made  in 
the  cases  themselves.  If  a  trespass  is  of  the  first  class  and  producer 
substantial  damage  to  the  plaintiflP,  the  authorities  are  well  agreed 
that  a  proper  case  for  an  injunction  Is  presented.  If,  however,  the 
injury  is  little  or  nothing  more  than  the  technical  invasion  of  plain- 
tiff's legal  right  without  substantial  damage,  there  is  a  division 
among  the  courts,  though  a  majority  of  the  decisions  show  that  the 
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foundation  principle  of  this  branch  of  the  Jurisdiction  fairiy  includes 
all  such  cases,  whether  the  damage  is  substantial  or  not.  If  plain- 
tiff's legal  remedy  may  be  vexatious,  harassing,  and  hence  inade- 
quate, when  he  recovers  substantial  damages,  still  more  would  It 
seem  to  be  so  when  his  recovery  Is  only  nominal.  When  the  tres- 
passes complained  of  are  caused  by  the  separate  acts  of  individuals, 
a  multiplicity  of  suits  may  be  caused  to  plaintiff,  either  because  the 
defendants  are  numerous,  or  because  a  single  defendant  does  the 
same  or  similar  acts  repeatedly.  The  principle  Involved  In  all  such 
cases  Is  the  same  and  Injunctions  should  issue.  And  when  the  basis 
of  the  multiplicity  of  suits  which  plaintiff  fears  is  that  the  defend- 
ants are  numerous,  all  authorities  agree  in  granting  the  injunctions. 
But  when  it  is  the  case  of  a  single  defendant  who,  by  repeating  his 
acts  of  trespass,  makes  it  necessary  for  plaintiff  to  pursue  his  legal 
remedy  only  by  a  succession  of  actions,  the  decisions  are  curiously 
diverse.  It  is  held.  In  a  small  group  of  cases,  that  this  is  not  the 
kind  of  multiplicity  of  suits  which  equity  enjoins,  but  that  Instead 
an  injunction  is  proper  only  when  different  persons  assail  plalntiff*s 
rights.  The  other  view,  and  the  one  sustained  alike  by  the  weight 
of  authority  and  by  principle,  is  that,  If  a  defendant  manifests  a 
purpose  to  persist  in  his  unlawful  acts,  the  vexation,  expense,  and 
trouble  of  prosecuting  the  actions  at  law  make  the  legal  remedy  In- 
adequate, and  Justify  a  plaintiff  in  coming  into  equity  for  an  in- 
junction. None  of  the  cases  show  any  tendency  to  make  the  serious- 
ness of  the  damage  the  criterion,  and  the  Jurisdiction  attaches  as 
well  to  trespasses  to  personalty  as  to  realty." 

See  chapters  23  and  24  of  Pomeroy's  Equity  Jurisprudence, 
book  5  (volume  1  of  Pomeroy*s  Equitable  Remedies).  See, 
also,  Lindley  on  Mines,  §  843 ;  vol.  3,  §§  2088^2090,  etc. 

For  these  reasons,  and  upon  the  law  as  I  conceive  it  to  be, 
I  am  of  opinion  that  an  injunction  should  be  granted,  restrain- 
ing the  defendants  from  casting  or  causing  to  be  cast  upon  the 
plaintiff's  claims  tailings,  sand,  or  gravel,  or  other  mining 
debris. 

In  the  decision  of  this  case  I  must  confess  that  little  aid  has 
come  from  the  cases  cited  or  examined,  but  I  found  great  satis- 
faction from  Mr.  Pomeroy's  great  work. 
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TERRITORY  ex  rel.  SULZER  y.  CANVASSING  BOARD. 

(First  Division.    Juneau.    March  20,  1917.) 

No.  159a-A. 

(Syllahui  J)y  Editorial  Staff,) 

1.  Mandamus  ^=»151(1) — ^Parties— Necessaby  Pabties. 

On  petition  for  mandamus  by  one  candidate  for  delegate  to 
Congress  from  Alaska  to  compel  the  canvassing  board  to  reject 
certain  returns  and  Issue  a  certificate  of  election  to  him,  the 
rival  candidate,  while  a  proper,  is  not  a  necessary,  party. 

2.  Mandamus  ^3>165 — Demurber  to  Anbwes— Presumption. 

Where  the  territory  of  Alaska  was  a  formal  party  plaintiff  to 
a  petition  for  mandamus  to  compel  the  canvassing  board  to  re- 
ject certain  returns  in  an  election  for  delegate  to  Congress,  the 
people  being  to  an  extent  interested,  though  the  proceeding  is  not 
an  election  contest,  it  will  be  presumed  that  the  Attorney  Gener- 
al, who  was  present;  if  he  deemed  their  interests  Jeopardized, 
would  have  objected  to  the  sustaining  of  a  demurrer  to  the  an- 
swers of  respondents. 

3.  Mandamus  «=»64 — Issuance— Voluntary  Submission  to  Juris- 

diction. 

Where  all  members  of  tlie  canvassing  board  of  the  territory 
of  Alaska,  including  the  Governor  as  a  member  of  such  board, 
voluntarily  submitted  to  the  Jurisdiction  of  the  court  in  a  pro- 
ceeding for  mandamus  to  compel  the  rejection  of  returns,  the 
question  whether  the  Governor  is  subject  to  mandamus  cannot 
be  raised. 

4.  Mandamus  ^=s»64 — Officers  Subject  to. 

Where  two  members  of  the  canvassing  board  of  the  territory 
of  Alaska,  which  was  composed  of  the  Governor  and  two  others, 
were  subject  to  mandamus,  and  there  was  no  statute  providing 
that  the  action  of  the  board  should  be  unanimous,  the  writ  may 
be  Issued,  though  the  Governor  was  not  subject  to  mandamus. 

5.  Elections  ^=»258 — Canvassing  Board— Majority. 

A  majority  of  a  canvassing  board  is  a  lawful  quorum,  and 
may  act  for  the  board,  unless  the  statute  requires  unanimity. 

6.  Mandamus  ^=»3(4)— Other  Remedy. 

Mandamus  to  require  the  canvassing  board  of  the  territory 
of  Alaska  to  reject  returns  In  an  election  for  delegate  to  Con- 
gress, and  to  issue  the  certificate  of  election  to  one  candidate, 
will  not  be  denied,  because  contest  may  be  had  before  the  House 
of  Representatives ;  such  contest  not  affording  the  relief  sought 
by  the  writ. 

^=»See  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digasta  &  Indezea 
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7.  Maniuihts  ^3>3(4) — ^Proceedings— Institution  by  Court. 

Mandamus  to  compel  the  canvassing  board  of  the  territory  of 
Alaska  to  reject  certain  election  returns  cannot  'be  denied,  on  the 
ground  that,  if  the  returns  be  insufficient,  mandamus  should  be 
brought  against  the  election  officers  for  fuller  returns;  the  court 
having  no  power  to  initiate  such  proceedings. 

8.  Mandamus  «=»7 — Writ— Issuance. 

The  issuance  of  a  writ  of  mandamus  is  largely  discretionary 
with  the  court,  but  it  is  an  abuse  of  discretion  to  deny  the  writ 
in  a  proper  case. 

9.  Mandamus  ^=s»74(4) — Canvassing  Board— Rejection  of  Returns 

— Denial. 

Mandamus  to  compel  the  canvassing  board  of  the  territory  of 
Alaska  to  reject  returns  from  certain  precincts,  with  respect  to 
the  election  for  delegate  to  Congress,  cannot  be  denied,  on  the 
ground  that  the  returns  from  such  precincts  were  counted  and 
certificates  of  election  based  on  the  counting  of  such  returns  is- 
sued to  candidates  for  the  House  of  Representatives  of  Alaska, 
and  that  the  rejection  of  such  returns  would  cause  inconsistency. 

10.  Mandamus  ^=»70 — Issuance  of  Writ— Canvassing  Board. 

The  canvassing  board  of  the  territory  of  Alaska,  while  to  an 
extent  bound  to  construe  the  election  laws  of  the  territory,  can- 
not for  that  reason,  as  to  matters  wherein  its  duties  are  plain, 
be  deemed  a  quasi  Judicial  body,  not  subject  to  the  writ  of  man- 
damus. 

11.  Statutes     ^=s>227 — Construction— Mandatory     ob     Directory 
Statutes. 

A  mandatory  provision  in  a  statute  is  one  the  omission  to 
follow  which  renders  the  proceedings  void,  while  a  directory  pro- 
vision is  one  the  observance  of  which  is  not  necessary  to  the 
validity  of  the  proceedings. 

12.  Statutes   ^=»227 — Construction— Mandatory    or   Directory- 
Intent. 

Whether  a  particular  statute  is  mandatory  or  directory  does 
not  depend  upon  its  form,  but  upon  the  intention  of  the  Legisla- 
ture, to  be  ascertained  from  the  entire  act,  its  nature,  its  object, 
and  the  consequences  that  would  result  from  construing  it  one 
way  or  another. 

13.  Statutes  ^=>227— Construction — ^Mandatory  Statutes. 

When  a  particular  provision  of  a  statute  relates  to  an  imma- 
terial matter,  as  to  which  compliance  is  a  mere  matter  of  con- 
venience, it  will  be  deemed  directory^ ;  but  when  a  fair  interpre- 
tation of  a  statute,  which  directs  acts  or  proceedings  to  be  done 
in  a  certain  way,  shows  that  the  Legislature  intended  a  compli- 
ance with  such  provision  to  be  essential,  it  must  be  regarded  as 
mandatory. 
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14.  Statutes  ^=»227 — Conbteuction— Mandatory  Statutes. 

Statutes  which  confer  upon  a  public  body  or  officer  power  to 
act  for  the  sake  of  justice,  or  which  confer  power  to  perform  acts 
which  concern  the  public  Interests,  will  be  construed  as  manda- 
torj%  though  the  language  is  permissive. 

15.  Statutes  ^ss>227 — Construction— Mandatory  Statutes. 

Where  the  provision  of  a  statute  Is  of  the  very  essence  of  the 
thing  to  be  done,  it  is  mandatory. 

16.  Statutes  ^=s>227 — Construction— Mandatory  Statutes. 

When  the  terms  oC  a  statute  are  such  that  they  cannot  be 
made  effective  to  the  extent  of  giving  each  and  all  of  them  some 
reasonable  operation,  without  Interpreting  the  statute  as  man- 
datory, such  interpretation  should  be  given. 

17.  Elections  ^=»198 — Statute— Construction— Mandatory. 

When  a  statute  expressly  or  by  fair  implication  declares  any 
act  to  be  essential  to  a  valid  election,  or  that  an  act  shall  be  per- 
formed in  a  given  manner,  and  no  other,  such  provisions  are 
mandatory  and  exclusive. 

18.  EIlections  ^=»161 — Ballots— Construction— Statute. 

As  elections  are  contrivances  of  government,  which  prescribe 
who  are  electors  and  how  they  may  express  their  will,  and  it  is 
a. legitimate  exercise  of  power  to  prescribe  the  description  of  the 
ballot  which  shall  be  used,  Australian  ballot  statutes,  being  de- 
signed to  preserve  the  secrecy  of  the  ballot,  and  to  prevent 
fraud,  intimidation,  and  bribery,  should,  in  view  of  the  previous 
abuses,  be  construed  as  mandatory,  for,  if  not  so  construed,  the 
abuses  against  which  they  were  directed  may  continue. 

19.  Statutes   ^=»195 — Construction— Exclusion. 

The  expression  of  one  thing  In  a  statute  is  the  exclusion  of 
all  others. 

20.  Elections  ^=»162 — Ballots— Mandatory  Statute— Official. 

Sess.  r^ws  1915,  c.  25,  §  1,  declares  that  the  clerks  of  the 
district  court  shall  prepare  ballots  for  use  in  their  respective 
divisions.  Prior  to  this  time,  every  person  voting,  or  some  pri- 
vate person,  had  prepared  for  him  the  ballots  used.  Section  2 
prescribes  the  form  of  the  ballot,  while  section  3  declares  that 
this  ballot  shall  be  headed  "Official  Ballot,**  and  provides  for 
stubs  on  the  ballot,  to  be  torn  therefrom  to  identify  the  same  as 
an  official  ballot  before  being  placed  in  the  box.  Section  10  de- 
clares that  the  words  "Official  Ballot,"  Indorsed  by  the  clerk  of 
the  court,  shall  appear  on  the  outside  of  every  ballot ;  and  sec^ 
tlons  17  and  19  respectively  provide  that  each  voter  shall  be 
given  an  official  ballot  on  entering  the  voting  place,  with  which 
he  shall  retire  to  the  booth  or  screen,  and  there  mark  the  same, 
and  that  when  a  ballot  is  marred  by  the  voter  he  may  receive  a 
second,  and,  if  necessary,  a  third,  but  no  more,  while  any  voter 
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who  is  blind,  or  otherwise  incapable  of  marking  his  ballot,  may 
demand  that  the  judges  of  election  assist  him,  and  this  the 
Judges  shall  do.  Section  21  declares  that,  in  any  precinct  where 
no  official  ballots  have  been  received,  the  voters  are  permitted  to 
write  or  print  their  ballots;  while  sections  24,  30,  34,  and  38  pre- 
scribe election  offenses,  making  it  a  misdemeanor  for  election 
officials  to  mark  ballots  with  a  distinguishing  mark,  or  for  any 
one  to  unlawfully  print,  distribute,  or  have  in  his  possession  of- 
ficial ballots.  Held,  in  view  of  the  provisions  for  distribution  of 
official  ballots,  and  that  the  word  "official"  means  derived  from 
the  proper  office  or  officer,  the  statute  is  mandatory,  and  official 
ballots  must  be  used,  unless  none  have  been  received. 

21.  Elections  ^=>162— Ballots— Statute—Proviso. 

Section  21  above  quoted  is  not  an  exception  to  the  statute,  but 
is  a  proviso. 

22.  Elections  ^s»162 — Ballots— Proviso— Burden  of  Proof. 

One  justifying  the  use  of  unofficial  ballots  under  Sess.  Laws 
1915,  c.  25,  §  21,  declaring  that,  in  any  precinct  where  no  official 
ballots  have  been  received,  the  voters  are  permitted  to  prepare 
or  print  their  own  ballots,  has  the  burden  of  proving  that  no 
official  ballots  were  received;  the  section  being  a  proviso  and  the 
absence  of  such  proof  being  equivalent  to  prima  facie  evidence 
that  the  case  did  not  fall  within  the  proviso. 

23.  Elections '^=>248 — Bjeturns— What  are. 

The  question  as  to  what  papers  constitute  the  official  returns 
is  purely  a  matter  of  statutory  regulation. 

24.  Elections  ^=»253 — Returns — Rejection. 

Where  election  returns  are  false  upon  their  face,  and  show 
a  reckless  disregard  of  the  terms  of  the  statute,  they  should  be 
disregarded. 

25.  Elections  ^=»259 — Returns— Rejection. 

Comp.  Laws  1913,  §  402,  declares  that  the  election  board  of 
each  polling  place,  as  soon  as  the  polls  are  closed,  shall  immedi- 
ately publicly  proceed  to  open  the  ballot  boxes  and  count  and 
canvass  the  votes  cast,  and  they  shall  thereupon,  under  their 
hands  and  seals,  make  out  in  duplicate  a  certificate  of  the  result 
of  such  election,  specifying  the  number  of  votes  cast  for  each 
candidate,  and  they  shall  then  immediately,  carefully,  and  se- 
curely seal  up  in  one  envelope  one  of  said  duplicate  certificates 
and  one  of  the  registers  of  votes,  all  the  ballots  cast,  and  all  af- 
fidavits made,  and  mail  such  envelope,  with  said  papers,  to  the 
Governor  of  Alaska  at  his  place  of  residence.  The  return  from 
a  precinct  contained  the  certificate  of  the  election  board  as  to 
the  number  of  votes  cast,  the  register  of  votes,  and  nonofflcial 
ballots  corresponding  to  the  number  of  votes  cast.  Held,  that  as, 
under  the  returns  which  were  sent  to  the  Governor  as  a  member 
of  the  canvassing  board,  the  board  Is  to  canvass  the  whole  of 
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the  return,  and  not  simply  a  part  of  the  return,  the  returns  from 
the  precinct  must  be  rejected ;  it  appearing  that  the  ballots  cast 
were  all  nonoffldal  ballots,  instead  of  official  ballots,  as  prescrib- 
ed by  statute. 

26.  Elections  ^==>259 — RE:ruBN&— Rejection. 

In  such  case,  as  there  was  no  certilicate  showing  that  no  of- 
ficial ballots  were  received,  which  under  Sess.  Laws  1915,  c.  25, 
§  21,  would  have  Justified  the  use  of  nonofficial  ballots,  such 
ballots  cannot  be  counted  on  the  theory  that  there  is  a  presump- 
tion that  election  officials  did  their  duty,  and  mer^  omitted  to 
prepare  or  transmit  the  certificate  that  no  c^cial  ballots  had 
been  received,  for  the  statute  makes  the  certificate  a  condition 
precedent  to  the  counting  of  nonofficial  ballots. 

27.  Elections  ^=»259— Ballots— Nonofficial  Ballots. 

In  such  case,  as  the  Legislature  has  power  to  prescribe  the 
conditions  as  to  voting,  the  nonofficial  ballots  cannot  be  count- 
ed on  the  theory  that  to  reject  them  would  disfranchise  all  the 
voters  at  the  precinct 

28.  United  States  ^=»14 — ^Delegate  to  Oonobess— Election  Con- 
test, 

A  certificate  of  election  as  delegate  to  Congress  from  Alaska 
is  not  final,  but  the  election  contest  may  be  finally  determined 
by  the  House  of  Representatives. 

.2d.  Elections  ^=»3 — B^ancuise— Regulation. 

The  elective  franchise  is  not  one  of  the  natural  rights  of  man, 
but  has  always  been  hedged  about  with  some  restrictions  of  posi- 
tive statutory  enactments;  elections  being  a  contrivance  of  the 
government,  which  prescribes  who  are  electors,  how  they  may 
exercise  their  will,  and  a  description  of  the  ballot  which  shall 
be  used. 

30.  EJlections  ^=»248 — Returns— Consideration. 

Only  such  papers  as  the  statute  requires  may  be  regarded  as 
election  returns,  and  hence,  where  Comp.  Laws  1913,  §  402,  made 
no  provision  for  the  return  of  certificates,  save  with  the  orig- 
inal papers,  a  certificate  or  affidavit  by  the  election  officials  of 
a  precinct,  made  after  the  returns  were  filed,  that  no  official  ' 
ballots  were  received,  cannot  be  considered. 

31.  Elections  ^=»250--Returns— Certificate. 

Under  Comp.  Laws  1913,  §  396,  requiring  the  judges  of  each 
election  precinct  to  make  the  return  under  their  hands  and  seals, 
and  providing  that  one  duplicate  of  their  certificate  and  the  reg- 
ister of  votes  shall  be  sent  to  the  clerk  of  the  court,  and  the  oth- 
er duplicate  and  all  ballots  shall  be  sent  to  the  canvassing  board, 
a  certified  copy  of  a  certificate  made  by  the  election  clerk,  not 
certified  by  the  election  judges,  cannot  be  canvassed. 
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32.  Mandamus  ^s»164(8) — ^Pbocededinqs — ^Return. 

An  allegation  In  a  petition  for  mandamus,  not  denied  by  the 
answer  of  the  respondents,  may  be  taken  as  admitted. 

33.  Elections  €=»25(V— Returns— Rejection— iRBEOtJiiABrriES. 

As  there  are  three  Judges  of  election,  and  a  majority  can  act, 
a  certificate  setting  forth  that  no  official  ballots  were  received 
cannot  be  rejected,  because  it  appeared  that  one  of  the  three 
Judges  swore  the  other  two,  it  appearing  that  he  signed  the  oath 
form  also,  for  that  would  amount  at  most  to  a  mere  irregularity. 

34.  Mandamus  «=:>74(4) — ^Election  Returns— Allowance  of  Writ. 

On  petition  for  mandamus  to  compel  the  canvassing  board  to 
reject  certain  returns  in  an  election  for  delegate  to  Congress  from 
Alaska,  and  to  issue  the  election  certificate  to  petitioner,  where 
the  answer  of  respondents  set  forth  the  number  of  votes  receiv- 
ed by  petitioner  and  his  opponent,  and  that  the  board  had  finish- 
ed the  canvass  of  votes  and  was  about  to  issue  the  certificate  to 
petitioner's  exponent,  the  writ  cannot  be  denied,  It  appearing  that 
the  returns  attacked  were  insufficient,  and,  if  they  were  not 
counted,  petitioner  would  have  a  majority,  on  the  ground  that 
there  were  defects  in  other  returns  not  challenged  by  the  plead- 
ings, which  would  give  petitioner's  opponent  the  majority. 

Petition  by  the  Territory  of  Alaska,  on  the  relation  of 
Charles  A.  Sulzer,  for  an  alternative  writ  of  mandamus 
against  the  Canvassing  Board  for  the  Territory  of  Alaska, 
consisting  of  J.  F.  A.  Strong,  Charles  E.  Davidson,  and  John 
F.  Pugh.    On  demurrer  to  answers.    Demurrer  sustained. 

John  R.  Winn  and  J.  A.  Hellenthal,  both  of  Juneau,  for 
plaintiff. 
John  Rustgard,  of  Juneau,  as  amicus  curiae. 

JENNINGS,  District  Judge.  This  is  a  proceeding  by  man- 
damus to  compel  the  canvassing  board,  consisting  of  J.  F.  A. 
Strong,  Governor,  Charles  E.  Davidson,  surveyor  general,  and 
John  F.  Pugh,  collector  of  customs,  of  the  district  of  Alaska, 
to  reject — i.  e.,  not  count — ^the  votes  or  alleged  votes  from 
certain  precincts  for  the  office  of  delegate  to  Congress  from 
Alaska,  and  to  issue  to  Charles  A.  Sulzer  a  certificate  of  elec- 
tion to  said  office. 

The  petition  for  the  alternative  writ  alleges  that  the  returns 
from  the  precincts  of  Choggiung,  Deering,  Nizina,  Nushagak, 
Utica,  and  Bonnifield  were  not  entitled  to  be  canvassed  or 
counted,  because  said  returns  plainly  show  that  no  official  bal- 
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lots  were  used  and  do  not  show  any  reason  for  the  nonuse  of 
official  ballots;  that  the  returns  from  the  precinct  of  Vault 
were  not  entitled  to  be  counted,  because  not  properly  authen- 
ticated. The  petition  further  avers  that,  if  the  alleged  votes 
from  the  above-mentioned  precincts  are  not  coimted,  Charles 
A.  Sulzer  will  plainly  appear  to  be  entitled  to  the  certificate  of 
election  to  said  office,  instead  of  James  Wickersham,  to  whom 
the  canvassing  board  was  about  to  issue  the  certificate. 

On  the  filing  and  presentation  of  said  petition  the  alterna- 
tive writ  was  duly  issued  and  duly  served. 

All  the  members  of  the  canvassing  board  duly  answered  said 
writ,  but  all  did  not  join  in  one  answer.  Collector  Pugh  filed 
his  answer,  admitting  all  the  allegations  of  the  petition  and 
writ,  and  expressing  his  entire  willingness  to  do  the  things 
commanded  in  the  writ,  but  stating  that,  as  he  was  a  minorit}' 
member  of  said  board,  he  was  "powerless  in  the  premises." 
Governor  Strong  and  Surveyor  General  Davidson  joined  in 
one  answer,  the  allegations  of  which  are  sufficiently  stated  at 
a  later  point  in  this  decision. 

All  the  defendants  appeared  without  counsel.  Mr.  David- 
son, besides  filing  his  joint  answer  aforesaid,  appeared  in  per- 
son. 

The  plaintiff  moved  for  judgment  on  the  pleadings,  but  the 
court  refused  to  consider  the  matter  on  such  motion,  deeming 
it  better  to  take  it  up  on  demurrer  to  the  answers ;  whereupon 
plaintiff  demurred  ore  tenus  to  the  answers.  The  court  ad- 
vised the  canvassing  board  to  secure  counsel,  whereupon  Mr. 
Davidson  made  the  following  statement : 

"Your  honor,  we  have  no  interest  in  it  any  more  than  we  would 
like  the  law  point  decided,  and  we  have  made  our  answer  the  best  we 
could,  and  we  have  no  other  interest  any  more  than  to  obey  the  or- 
ders of  the  court,  whatever  they  may  be." 

The  court  thereupon  inquired  if  Judge  Wickersham  was  rep- 
resented at  this  hearing,  and,  being  answered  in  the  negative, 
stated  that  it  would  hear  the  oral  argument  of  plaintiff  in  fa- 
vor of  the  demurrer,  and  would  be  glad  to  consider  any  argu- 
ment that  any  friend  of  Judge  Wickersham  might  wish  to 
make,  or  any  brief  he  might  choose  to  file  at  that  time  or  at 
a  later  date. 

It  is  to  be  regretted  that  Judge  Wickersham  has  not  inter- 
vened herein.    He  is  a  proper  party,  but  probably  not  a  nec- 
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essary  party.  At  present,  as  the  court  is  informed,  he  is  ab- 
sent from  the  territory,  and  the  date  of  his  return  thereto  is 
problematical.  Owing  to  the  near  approach  of  the  extra  ses- 
sion of  Congress,  a  situation  is  presented  necessitating  acfion 
by  the  court  without  too  long  delay.  I  believe,  however,  that 
his  interests  have  been  looked  after  by  Mr.  Rustgard,  who  has 
filed  a  brief  herein  in  which,  although  the  author  expressly 
disclaims  any  authority  from  Judge  Wickersham,  the  points 
against  the  demurrer  are  presented  with  great  force  and  clear- 
ness; and  I  cannot  see  how  Judge  Wickersham's  interests 
could  be  any  better  presented,  were  he  a  formal  party  and 
here  protesting  against  the  sustaining  of  the  demurrer. 

The  people,  too,  can  be  said  to  be  interested  in  the  matter. 
This  is  true,  however,  in  a  limited  sense  only.  It  is  not  true 
in  the  sense  that  the  mandamus,  if  sustained,  would,  could,  or 
might  result  in  the  seating  or  unseating  of  one  who  was  not  or 
who  was  the  people's  choice.  That  question  is  not  involved 
here  as  this  is  not  a  proceeding  to  settle  a  contested  election. 
Their  interests,  whatever  their  nature,  would  naturally  be  look- 
ed after  by  the  Attorney  General.  The  territory  is  a  formal 
party  plaintiff,  although  that  is  not  necessary  under  our  Code. 
The  Attorney  General  was  present  in  court  at  the  argument  of 
the  demurrer.  The  court  would  willingly  have  considered 
anything  he  might  have  said  on  the  subject.  It  is  a  fair  pre- 
sumption that,  if  he  had  thought  that  the  demurrer  was  not 
well  taken  and  that  the  interests  of  the  people  were  about  to 
be  jeoparded,  he  would  not  have  remained  silent. 

The  court  will  say,  however,  that  in  considering  the  demurrer 
it  has  considered  all  possible  aspects  of  the  case,  the  same  as  if 
all  persons  however  interested  were  formal  parties. 

A.  Mandamus. 

The  points  raised  by  Mr.  Rustgard  relate  mostly  to  the  pro- 
priety of  the  remedy,  and  will  be  adverted  to  first,  because 
they  are  of  a  nature  that  makes  their  primal  consideration  the 
most  logical  way  in  which  to  approach  the  questions  involved. 

The  first  point  raised  by  him  is  to  call  attention  to  the  in- 
artificialness  of  the  pleadings.  The  point  is  well  taken,  but 
nevertheless  there  is  enough  in  the  pleadings  and  stipulations 
to  make  a  case  in  court  and  to  call  for  action  by  the  court,  and 
in  view  of  the  matters  and  things  set  up  in  the  answers  of  the 
5  A.R,— 39 
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canvassing  board  and  the  attitude  of  the  canvassing  board,  as 
disclosed  by  said  answers  and  by  the  statement  of  Mr.  David- 
son, the  court  cannot  do  otherwise  than  decide  the  question 
involved ;  and  this  it  will  do  without  too  strict  an  adherence  to 
established  forms  of  procedure,  especially  in  view  of  the  fact 
that  the  President  has  called  an  extra  session  of  Congress  for 
an  early  date,  and  it  is  important  that  the  person  entitled  to  the 
certificate  of  election  should  present  himself  on  that  date,  and 
that  the  contest  of  election,  if  any  such  there  shall  be,  before 
the  House  of  Representatives,  may  be  initiated  and  concluded 
at  the  earliest  possible  moment,  to  the  end  that  Alaska  may  be 
represented  by  her  duly  chosen  representative,  whoever  that 
may  be. 

A  second  point  raised  by  Mr.  Rustgard  is  that  mandamus 
will  not  lie  to  compel  the  Governor  to  do  any  act,  either  min- 
isterial or  discretionary.  Nearly  all  the  authorities  as  to  this 
point  have  referred  to  mandamus  by  a  state  court  against  a 
state  governor,  and  they  proceed  mostly  on  a  consideration  of 
the  threefold  division  of  the  functions  of  government.  It 
may  well  be  doubted  whether  they  would  govern  the  actions 
of  a  court  as  to  the  appointed  executive  of  a  territory,  where 
no  such  constitutional  division  prevails  either  in  theory  or  in 
practice.  Even  as  it  is,  the  authorities  are  very  conflicting. 
The  court,  however,  does  not  feel  that  there  is  any  need  of 
passing  on  the  question  here  for  the  following  reasons : 

(a)  All  the  members  of  the  board  have  voluntarily  submit- 
ted themselves  to  the  jurisdiction  of  the  court  by  the  filing  of 
answers,  in  none  of  which  is  such  question  raised,  and  they 
seem  more  desirous  of  having  the  case  decided  upon  the  mer- 
its or  demerits  of  their  action  as  a  canvassing  board  than  of 
standing  on  technicalities.  That  abundantly  appears  from  the 
statement  of  Mr.  Davidson,  and  where  that  is  the  case  the 
question  as  to  whether  the  Governor  can  be  mandamused  is 
not  to  be  considered.  State  v.  Board  of  Inspectors,  6  Lea 
(Tenn.)  page  21. 

(b)  Even  if  mandamus  could  not  run  against  the  Governor 
as  being  the  chief  executive  of  the  territory,  it  would  run 
against  Davidson  and  Pugh,  the  two  remaining  members,  con- 
stituting the  majority.  The  Governor  is  but  one  of  the  three 
constituting  the  board,  and  we  have  no  statute  requiring  that 
the  action  of  the  board  shall  be  unanimous.    As  said  in  the 
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case  of  Huidekoper  v.  Hadley,  177  Fed.  12,  100  C.  C.  A.  406, 
40L.R.A.(N.  S.>505: 

**The  reason  why  the  Governor  cannot  be  coerced  by  mandamus  Is 
that  he  needs  no  such  coercion.  He  is  conclusively  presumed  to  be 
willing  to  perform  all  his  executive  dutiea  His  constitutional  obliga- 
tion is  to  see  that  the  laws  of  the  state  shaU  be  faithfully  executed 
•  •  •  and  his  oath  of  office  requires  him  to  support  the  Constitu- 
tion and  demean  himself  faithfully  in  office.  ♦  •  •  The  very  rea- 
sons which  exempt  hira  from  liability  to  the  writ  of  mandamus  are 
the  ones  which  insure  the  performance  of  his  duty  as  a  member  of 
the  board." 

Not  only  is  this  theoretically  true,  but  the  answer  in  this 
case  shows  that  it  is  actually  so.  It  is  not  meant  to  draw  any 
invidious  distinction  between  the  disposition  of  the  Governor 
and  that  of  the  other  members  of  the  board,  for  in  this  regard 
their  answer  is  practically  the  same.  I  take  it  for  granted 
that  all  are  willing  and  anxious  to  do  their  duty,  if  only  their 
duty  is  made  plain. 

The  opinion  in  the  case  cited  concludes  with  the  follow- 
ing: 

^'Accordingly,  we  think  the  writ  of  mandamus  may  lawfully  be 
awarded  to  secure  action  by  a  statutory  quorum  of  the  board  in  this 
case  when  circumstances  are  such  that  the  entire  membership  can- 
not be  reached  by  that  writ"  17T  Fed.  13,  100  C.  C.  A.  407,  40  I* 
K.  A.  (N.  S.)  505. 

It  is  true  that  decision  uses  the  words  "statutory  quorum," 
but  the  law  is  well  settled  that  in  performing  public  duties  a 
majority  of  a  board  is  a  lawful  quorum  and  may  act  for  the 
board,  unless  the  statute  requires  unanimity.  37  Cyc.  1087, 
note  43,  and  cases  cited. 

A  third  point  raised  by  Mr.  Rustgard  is  that  mandamus 
will  not  lie  because  there  is  a  remedy  by  contest  before  the 
House  of  Represwitatives.  This  contention  fails  to  appre- 
ciate the  true  object  and  purpose  of  the  action. 

The  object  of  this  proceeding  is  to  obtain  the  certificate  of 
election— that  is,  prima  facie  evidence.  It  is  not  to  put  one 
man  out  and  put  the  plaintiff  in.  A  mandamus  will  not  lie 
for  such  purposes  as  that,  for  that  is  for  the  House  of  Rei>- 
resentatives  to  determine ;  but  no  other  process  or  proceeding 
can  give  the  specific  relief  which  plaintiff  claims  to  be  aatitled 
to  here. 
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"The  remedy  which  will  suspend  niandamus  must  foe  one  which  is 
competent  to  afford  relief  upon  the  very  subject-matter  in  question, 
and  which  is  equally  convenient,  beneficial  and  effectual."  28  Cyc. 
171,  172. 

In  the  case  of  O'Ferrall  v.  Colby,  2  Minn.  180  (Gil.  148), 
the  court  said : 

"Another  position  urged  by  the  defense  is  that,  as  by  the  Constitu- 
tion the  Senate  is  made  the  judge  of  the  election  and  eligibility  of  its 
members,  no  other  tribunal  can  or  ought  to  take  Jurisdiction  of  this 
case.  This  position,  we  think,  Is  sufficiently  answered  by  the  fact 
that  this  is  not  a  pi^oceeding  to  try  the  right  of  any  party  to  the  office 
of  Senator,  but  simply  to  determine  whether  the  plaintiffs  are  enti- 
tled, at  the  hands  of  the  defendant,  to  certificates  of  election  to  that 
office.  Nor  can  our  decision  in  the  least  affect  the  question  of  the 
election  of  either  of  the  candidates.  That  question  can  be  definitely 
settled  by  the  Senate  alone.  The  aid  of  this  court  is  sought  to  pre- 
vent the  consequences  of  a  usurpation  of  authority  on  the  part  of  this 
board  of  canvassers,  and  to  compel  the  defendant  to  do  his  duty. 
All  that  we  can  do  is  to  arm  the  parties  entitled  with  the  credentials 
necessary  to  enable  them  properly  to  assert  their  rights  before  the 
proper  tribunal.  Whether  they,  or  either  of  them,  were  legally  elect- 
ed, is  not  a  question  here.  One  candidate  may  be  entitled  to  a  cer- 
tificate of  election,  while  his  opponent  may  have  a  clear  right  to  the 
office." 

In  the  case  of  People  v.  Hilliard,  29  111.  413,  the  court  say 
(opinion  by  Breese,  C.  J.) : 

'•Though  the  Holise  of  Representatives  is  the  sole  and  exclusive 
Judge  of  the  qualifications  of  its  members,  this  application  has  no 
reference  whatever  to  the  point  of  qualifications.  Its  sole  purpose 
is  to  procure  the  requisite  evidence,  to  present  to  that  body,  of  a 
prima  facie  right  to  a  seat  in  it,  independent  wholly  of  the  question 
of  qualification.  It  is  clear,  then,  the  appropriate  remedy  is  not 
with  the  House  of  Representatives.  The  only  remedy  the  relator  has 
— the  only  means  by  which  he  can  obtain  evidence  of  the  right  claim- 
ed— is  by  this  compulsory  writ  of  mandamus.*' 

See,  also.  State  v.  Board  of  Commissioners,  13  Mont.  23, 
31  Pac.  879,  to  same  effect. 

A  fourth  point  mentioned  by  Mr.  Rustgard  is  that  if  the 
returns  of  the  election  board  to  the  canvassing  board  are  in- 
suffkient,  mandamus  should  be  brought  against  the  election 
officers  for  fuller  returns.  But,  even  if  so,  no  mandamus  was 
brought  by  the  canvassing  board  or  any  one  else  against  the 
election  board.    This  court  cannot,  of  its  own  accord,  bring  a 
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mandamus;  the  canvassing  board  took  the  returns  as  they 
were,  and  the  question  which  confronts  this  court  here  is: 
What  did  those  returns  show? — ^not  what  they  might  have 
shown,  if  amended. 

It  is  shown  at  another  place  in  this  decision  that  the  power 
of  considering  new  or  amended  returns  is  a  matter  of  stat- 
ute. 

Another  point  advanced  is  that,  as  the  writ  of  mandamus 
is  a  discretionary  writ,  the  court  ought  not  to  issue  it  in  this 
case. 

It  is  true  that  the  issuance  of  a  writ  of  mandamus  is  largely 
discretionary  with  the  court,  but  it  would  be  an  abuse  of  dis- 
cretion to  deny  the  writ  in  a  proper  case.  Atchison  v.  Com- 
missioners, 12  Kan.  127;  Neu  v.  Voege,  96  Wis.  489,  71  N. 
W.  880. 

Another  point  is  that  the  board,  counting  the  precincts  ques- 
tioned herein,  has  issued  certificates  of  election  for  candi- 
dates for  the  House  of  Representatives  of  Alaska,  and  that 
for  it  to  refuse  to  count  said  precincts  in  the  matter  of  the 
election  of  a  delegate  to  Congress  would  be  inconsistent,  and 
that  for  the  court  to  compel  them  to  do  so  "would  be  to  invite 
political  ^confreres'  to  secure  certificates  issued  to  some  of 
their  numbers  to  whom  the  alleged  erroneous  returns  are  fa- 
vorable and  then  have  the  returns  eliminated  as  to  those  to 
whom  they  are  found  unfavorable."  The  answer  readily  sug- 
gests itself,  and  it  is  this :  The  court  cannot  consider  what  the 
board  has  or  has  not  done  in  the  case  of  other  candidates,  nor 
what  the  "political  confreres"  or  "political  opponents"  of  any 
of  the  interested  parties  may  or  may  not  have  done,  or  do  or 
do  not  intend  to  do ;  for  such  things  are  not  pleaded  and  are 
not  before  the  court,  nor  is  it  apparent  how  such  things  could 
be  material  if  pleaded. 

If  the  board  has  taken  any  such  action  as  that,  the  possibility 
of  which  is  suggested  by  Mr.  Rustgard,  it  is  likely  that  the 
person  against  whom  the  action  was  taken  would,  if  he  had 
thought  proper,  have  come  before  the  court  asking  the  relief 
which  the  plaintiff  here  is  asking,  or  have  contested  the  mat- 
ter before  the  House  of  Representatives  of  Alaska,  which  con- 
vened on  March  5th.  If  he  has  done  neither,  it  but  argues  that 
he  did  not  care  to  do  so.    But  whether  he  did  or  did  not  do 
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either  or  both  of  these  things,  the  person  entitled  to  the  cer- 
tificate for  delegate  should  not  be  prejudiced  in  his  applica- 
tion on  account  of  the  action  or  nonaction  of  others  in  cases 
concerning  themselves.  He  stands  on  his  own  rights,  or  falls 
on  account  of  the  lack  of  rights.  All  that  has  come  before 
this  court  is  the  application  of  plaintiff,  and  the  sole  question 
is:  "Is  the  plaintiff  entitled  to  the  writ?" 

Another  point  made  by  Mr.  Rustgard  is  that,  as  the  can- 
vassing board  would  necessarily  have  to  construe  statutes, 
therefore  their  duty  is  quasi  judicial  and  involves  discretion, 
and  they  cannot  be  mandamused  in  matters  of  judgment;  but 
as  to  that  point  the  Supreme  Court  of  the  United  States  very 
aptly  says: 

"Every  statute  to  some  extent  requires  construction  by  the  public 
officer  whose  duties  may  be  defined  therein.  Such  officer  must  read 
the  law,  and  he  must  therefore,  in  a  certain  sense,  construe  it  in 
order  to  form  a  judgment  from  its  language  what  duty  he  is  directed 
by  the  statute  to  perform.  But  that  does  not  necessarily  and  in  all 
cases  make  the  duty  of  the  officer  anything  other  than  a  purely  min- 
isterial one.  If  the  law  direct  him  to  perform  an  act  in  regard  to 
which  no  discretion  is  committed  to  him,  and  which,  upon  the  facts 
existing,  he  is  bound  to  perform,  then  that  act  is  ministerial,  al- 
though depending  upon  a  statute  which  requires,  in  some  degree, 
a  construction  of  its  language  by  the  officer.  Unless  this  be  so,  the 
value  of  this  writ  is  very  greatly  impaired.  Every  executive  officer 
whose  duty  is  plainly  devolved  upon  him  by  statute  might  refuse  to 
perfbrm  it,  and  when  his  refusal  is  brought  before  the  court  he  might 
successfully  plead  that  the  performance  of  the  duty  involved  the  con- 
struction of  a  statute  by  him,  and  therefore  it  was  not  ministerial, 
and  the  court  would  on  that  account  be  powerless  to  give  relief. 
Such  a  limitation  of  the  powers  of  the  court,  we  think,  would  be  most 
unfortunate,  as  it  would  relieve  from  judicial  supervision  all  execu- 
tive officers  in  the  performance  of  their  duties,  whenever  they  should 
plead  that  the  duty  required  of  them  arose  upon  the  construction  of  a 
statute,  no  matter  how  plain  its  language,  nor  how  plainly  they  vio- 
lated their  duty  in  refusing  to  perform  the  act  required."  Etoberts, 
Treas.,  v.  U.  S.,  176  U.  S.  231,  20  Sup.  Ot.  379,  44  U  Bd.  443. 

I  have  no  doubt  that  mandamus  is  the  proper  remedy  pro- 
vided the  pleadings,  which  on  this  demurrer  must  be  taken  as 
true,  make  out  a  case  showing  tteit  the  plaintiff  is  clearly  en- 
titled to  the  relief  sought,  and,  that  being  the  holding,  I  will 
proceed  to  a  consideration  of  the  merits  of  the  remaining  ques- 
tions. 
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B.  Remaining  Questions. 

These  questions  may  be  epitomized  in  one  inquiry,  to  wit: 

Was  it  the  plain  duty  of  the  eanTassiDg  board  not  to  count  the  re- 
turns from  the  precincts  questioned  in  the  pleadings,  to  wit: 

Name  of  Precinct  Wlckersham.  8ulzer. 

Ohogglung 26  8 

Deerlng  10  6 

Nl2ina  •. 7  2 

Nushagak 10  3 

Utlca  13  4 

Bonnlfleld  3  1 

Vault 8  2 

The  proper  solution  of  that  inquiry  depends  upon  the  answer 
to  one  subsidiary  question  to  wit :  Is  the  act  of  the  Legislature 
of  1915  providing  for  an  official  ballot,  and  for  a  certain  return 
to  be  made  in  case  no  official  ballots  were  received  by  the  elec- 
tion board,  mandatory  or  simply  directory?  If  mandatory, 
then  the  canvassing  board  had  no  choice  but  to  reject;  if  di- 
rectory only,  then  it  did  have  discretion  to  reject  or  to 
count.  If  mandatory,  then  the  demurrer  should  be  sustained ; 
if  directory,  then  the  demurrer  should  be  overruled  and  the 
proceedings  quashed. 

Statutes — When  Mandatory. 

When  is  a  statute  mandatory,  and  when  is  it  directory? 
That  question  is  fully  answered  in  36  Cyc.  1157,  and  many  au- 
thorities are  there  cited  upholding  the  text.  To  analyze  those 
authorities  or  to  add  to  them  would  but  prolong  this  opinion  to 
a  greater  length  than  I  have  at  present  time  to  devote  to  the 
matter.  Suffice  it  to  say,  the  principles  laid  down  are  truisms 
in  the  law.    Cyc.  says  : 

"A  mandatory  provision  In  a  statute  Is  gd&  the  omission  to  follow 
which  renders  the  proceeding  to  which  It  relates  Illegal  and  void, 
while  a  directory  provision  Is  one  the  observance  of  which  is  not  nec^ 
essary  to  the  validity  of  the  proceedings.  Whether  a  particular  stat^ 
ute  Is  mandatory  or  directory  does  not  depend  upon  its  form,  but  up* 
on  the  Intention  of  the  Legislature,  to  be  ascertained  from  a  oonsid* 
eratlon  of  the  entire  act,  its  nature,  its  object,  and  the  consequence9 
that  would  result  from  construing  it  one  way  or  the  other.  •  ♦  ♦ 
When  a  particular  provision  of  a  statute  relates  to  some  immaterial 
matter,  as  to  which  compliance  with  the  statute  is  a  mere  matter  of 
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convMiience  ratber  than  substance,  or  wbere  the  directions  of  a  stat- 
ute are  given  merely  with  a  view  to  the  proper,  orderly,  and  prompt 
conduct  of  business,  the  provision  may  generally  be  regarded  as  di- 
rectory. When  a  fair  interpretation  of  a  statute^  which  directs  acts 
or  proceedings  to  be  dcxie  in  a  certain  way,  shows  that  the  Legisla- 
ture intended  a  compliance  with  such  provision  to  be  essential  to  the 
validity  of  the  act  or  proceeding,  •  •  •  then  the  statute  must  be 
regarded  as  mandatory.  •  •  *  Statutes  which  confer  upon  a 
public  body  or  officer  power  to  act  for  the  sake  of  Justice,  or  which 
clothe  a  public  body  or  officer  with  power  to  perform  acts  which  con- 
cern the  public  interests,  or  the  rights  of  individuals,  although  the 
language  \a  permissive  merely,  will  be  construed  as  imposing  duties 
rather  than  conferring  privileges,  and  will  therefore  be  regarded  as 
mandatory.*'    36  Cyc.  1157. 

We  might,  however,  add  this : 

"Where  the  provision  of  a  statute  is  of  the  very  essence  of  the 
thing  ♦  •  •  to  be  done,  it  is  •  ♦  •  mandatory.-  Hope  v. 
Flentge,  140  Mo.  390,  41  S.  W.  1002,  47  U  B.  A.  806.  ApoUo  v.  Clep- 
per,  44  Pa.  Super.  Ct.  390. 

And  this : 

"When  the  terms  of  a  statute  are  such  that  they  cannot  be  madi 
effective  to  the  extent  of  giving  each  and  all  of  them  some  reasonable 
operation  without  interpreting  the  statute  as  mandatory,  then  such 
interpretation  should  be  given  on  it'*  Offield  v.  Davis,  100  Va.  250, 
40  S.  £.  910. 

And  this: 

*'Slnce  the  first  consideration  of  the  state  is  to  give  effect  to  the 
expressed  will  of  the  majority,  it  is  directly  interested  in  having 
each  voter  cast  a  ballot  in  accordance  with  the  dictates  of  his  indi- 
vidual Judgment.  Recognizing  the  principles  first  stated,  the  courts 
have  uniformly  held  that  when  the  statute  expressly  or  by  fair  im- 
plication declares  any  act  to  be  essential  to  a  valid  election,  or  that 
an  act  shall  be  performed  in  a  given  manner,  and  no  other,  such  pro- 
visions are  mandatory  and  exclusive."  Mauck  v.  Brown,  59  Xeb.  382, 
81  N.  W.  315. 

Australian  Ballot. 

Striving,  then,  to  get  at  the  legislative  intent  in  enacting  the 
Australian  ballot  laws,  we  inquire:  What  was  the  cause  of 
the  legislation?  What  evil  was  there  to  be  remedied?  How 
was  it  sought  to  remedy  it  ?  What  is  the  purpose  of  the  acts, 
and  how  will  that  purpose  be  affected  by  the  construction 
put  upon  them?  For  we  must  bear  in  mind  that  in  the  con- 
struction of  a  statute  the  legislative  intent  must  be  made  ef- 
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f ective,  if  it  can  possibly  be  done  without  doing  violence  to  the 
plain  terms  of  the  act. 

The  systWTi  of  voting  which  prevailed  in  this  country  be- 
fore the  introduction  of  the  Australian  ballot  was  fairly  alive 
with  opportunities  for  the  grossest  frauds,  and  those  opportu- 
nities were  too  often  improved  by  ardent  partisans  or  skillful 
and  designing  manipulators.  Our  so-called  elections  "smelled 
to  Heaven."  They  seldom  expressed  the  free  choice,  the  un- 
bought  and  uncowed  will,  of  the  electors.  All  too  often  the  po- 
litical boss,  the  interested  employer,  the  bribe  giver,  or  others 
wielding  sinister  influence,  were  able  to  enforce  their  will  upon 
weak  or  needy  voters,  and  to  easily  ascertain  whom  among 
their  henchmen  or  dependents  to  reward  and  whom  to  punish. 
There  was  crying  need  that  the  whole  rotten  system  of  open 
voting  should  be  abolished.  There  was  but  one  way  to  conquer 
the  evil,  and  that  was  to  tear  up  the  noxious  weed,  root  and 
branch — to  so  fix  it  (1)  that  the  voter  voted  in  secret,  not  with 
some  Svengali  standing  over  him;  (2)  that  he  should  know 
who  the  candidates  were  and  be  free  to  choose  between  them, 
and  not  have  some  ready-made  ballot  with  the  name  of  only 
one  candidate  thrust  into  his  hands ;  and  (3)  that  no  one  should 
know  for  whom  he  voted  so  that  none  could  reward  or  punish 
him  for  his  vote.  There  could  be  no  halfway  measures — ^no 
compromise.  This  system,  first  adopted  in  Australia,  went 
through  the  usual  course  of  all  reforms — first  laughed  at  and 
hooted  to  scorn,  denounced  as  impracticable,  expensive,  cum- 
bersome, unfair,  etc.;  then  gradually  creeping  into  favor  as 
one  by  one  the  objections  were  found  to  be  untenable,  until  at 
last,  as  commonwealth  after  commonwealth  tried  it  and  found 
it  good,  it  burst  into  a  full  fruition  of  usefulness,  so  that  now 
there  is  scarce  a  state  or  territory  in  the  Union  where  it  does 
not  prevail.  These  being  the  evils  of  the  old  system  sought 
to  be  remedied,  this  being  the  instrument  with  which  to  remedy 
them,  the  Legislatures  deHberately  adopting  this  remedy  and 
hedging  it  about  with  all  manner  of  safeguards,  even  making  it 
a  crime  in  the  officers  to  fail  to  observe  it,  it  seems  to  me  that 
it  is  idle  to  say  that  its  essential  terms  are  not  mandatory,  but 
are  only  directory.  The  official  ballot  and  the  secret  booth 
are  the  very  essence  of  the  system;  they  are  the  things  that 
make  the  remedy  truly  a  remedy ;  without  them  the  evil  sought 
to  be  remedied  is  not  remedied.    The  official  ballot  is  just  as 
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essential,  if  not  more  so,  than  the  secret  booth;  for  what 
does  it  avail  of  protection  for  the  voter  if  he  is  to  be  given  a 
ready-made  ballot  containing  a  name  or  names  which  he  must 
vote,  or,  by  writing  in  other  names,  thus  betray  his  identity  by 
his  handwriting?  The  simple  cross  of  the  Australian  system, 
made  by  the  voter  on  the  official  ballot  in  front  of  the  name  of 
the  person  for  whom  he  wishes  to  vote,  made  with  no  eye 
overlooking  him,  betrays  no  identity,  and  gives  the  freest 
choice — nay,  it  gives  the  only  free  choice.  It  is  not  of  the  es- 
sence of  the  system  that  the  official  ballot  should  be  exactly  in 
the  form  prescribed  by  the  statute.  Trifling  variations  not  af- 
fecting the  central  ideas  of  the  "officialness"  and  "indistin- 
guishableness"  of  the  ballot  would  be  unimportant,  but  the 
Australian  system  with  a  total  absence  of  an  official  ballot 
would  be  like  the  play  of  Hamlet  with  Hamlet  left  out 

"Elections  are  a  contrivance  of  government,  which  prescribes  who 
are  electors  and  how  they  may  express  their  wiU,  and  It  is  a  legiti- 
mate exercise  of  power  to  prescribe  the  description  of  the  ballot* 
which  shall  be  used."  People  ex  rel.  Nichols  v.  Board  of  County  Can- 
vassers of  Onondaga  County,  129  N.  Y.  413,  29  N.  El  334,  14  L.  R.  A 
630. 

**These  statutes  [Australian  ballot  statutes]  being  designed  to  pre- 
serve the  secrecy  of  the  baUot,  and  to  prevent  fraud,  intimidation, 
.  and  bribery,  will  generally  be  considered  as  mandatory ;  and  this  will 
be  so  in  all  cases  where  the  statute  provides  that  a  ballot  varying  from 
the  requirements  of  the  law  shall  not  be  counted.*'  0  Am.  &  Eng.  Enc. 
I^w,  p.  348,  note  8. 

But  even  if  that  last-mentioned  provision  is  lacking  it  (the 
statute)  still  is  mandatory — 

'*if  from  a  consideration  of  the  entire  act,  its  nature  and  its  object, 
the  consequences  which  would  result  from  not  construing  it  as  man- 
datory would  defeat  the  very  objects  of  the  Legislature."  36  Cyc. 
supra. 

See,  also,  Tuntland  v.  Noble,  30  S.  D.  145,  138  N.  W.  291, 
293,  Ann.  Cas.  1915A,  1004. 

Alaska  Australian  Ballot  Statute. 

Now,  the  same  considerations  which  have  led  to  the  adoption 
elsewhere  of  the  Australian  system  prevailed  in  Alaska  and 
led  the  Legislature  of  1915  to  pass  the  act  of  that  year.  There 
was  beginning  to  work  here  the  sinister  influence  which  led  to 
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the  downfall  of  the  old  system  there.  Owing  to  the  fact  that 
many  men  in  remote  localities  in  Alaska  were  markedly  in  the 
power  of  single  influences,  there  was  abundant  opportunity 
for  the  stifling  of  a  free  expression  of  the  opinion  of  the 
electorate.  And,  too,  the  political  manipulator  was  already 
abroad  in  the  land ;  the  employer  exerted  pressure ;  men  had 
been  sent  to  jail  by  courts  for  election  frauds;  "the  poison 
of  the  serpent  was  just  entering  the  garden  of  Eden."  The 
Legislature  saw  those  evils  and  to  its  credit  determined  to 
remedy  them.  That  Legislature  was  the  second  Legislature 
to  convene  after  Alaska  had  been  given  the  small  measure  of 
home  rule  which  it  now  enjoys,  and  the  very  fact  that  an  Aus- 
tralian ballot  was  provided  at  so  early  a  period  is  evidence  of 
the  enormity  of  the  evil,  of  the  imperativeness  of  a  change. 
Accordingly  the  Legislature  enacted  the  law  (Session  Laws 
1915,  c.  25),  and  it  received  the  approval  of  the  Governor. 
How  is  it  to  be  construed?    Let  us  see. 

Our  Act — How  Construed. 

Now,  having  in  mind  the  former  evil,  the  desirability  of 
extirpating  that  evil  and  the  means  adopted  to  extirpate  it, 
let  us  examine  that  statute  in  detail  with  a  view  of  ascer- 
taining the  legislative  intent. 

By  its  first  section  a  complete  change  is  to  be  wrought  in 
a  thing  which  is  of  the  very  essence.  Prior  to  the  enactment 
every  person  voting  prepared,  or  had  some  private  person  pre- 
pare for  him,  the  ballot  which  he  was  to  use  at  the  election. 
Now  the  change.    Says  the  statute : 

"After  the  passage  of  this  act,  for  aU  elections  in  the  territory  of 
Alaska  ♦  •  ♦  the  clerk  of  the  district  court  •  ♦  •  shall  pre- 
pare ballots  for  use  in  their  re^)ectiYe  divisions." 

Prepare  ballots  for  use — ^not  prepare  them  as  playthings  to 
look  at — ^but  prepare  them  "for  use."  I  cannot  see  that  that 
can  have  any  other  meaning  than  this :  "No  other  person  shall 
prepare  ballots"  for  use  at  the  election.  It  seems  to  me  that 
this  construction  is  required  not  only  by  a  consideration  of 
the  former  evil,  but  also  by  the  context  to  which  allusion  will 
be  made  later  on  in  this  opinion. 

Section  2  provides  that  the  ballot  which  the  clerk  is  to  pre- 
pare for  use  at  all  elections  shall  be  printed  upon  white  paper. 


Digitized  by  VjOOQ  IC 


(520  5  ALASKA  REPORTS 

that  it  shall  contain  the  names  of  all  candidates  nominated,  and 
blank  spaces  to  write  in  other  names.  We  shall  see  later  on 
that  no  one  can  write  in  any  such  names,  however,  except  the 
voter  himself  or  some  of  the  officers  for  him  in  case  of  his 
disability. 

Section  3  provides  that  this  ballot  shall  be  headed  ''Official 
Ballot."    ''Official"  means: 

"Derived  from  the  proper  office  or  oflftceror  from  the  proper  au- 
thority; made  or  communicated  by  virtue  of  authority;  hence  au- 
thorized, as  an  official  statement  or  report."  Century  Dictionary,  p. 
409,  Official. 

"And  at  the  top  thereof  above  a  perforated  line  shall  be  duplicate 
stubs  bearing  c*onsecutive  numbers,  one  of  said  stubs  to  be  retained 
by  the  election  Judges  upon  presenting  the  ballot  to  the  voter,  the 
other  stub  to  be  torn  from  the  ballot  by  the  election  Judge  and  com- 
pared and  retained  upon  the  return  of  the  voter  from  the  voting 
booth." 

This  plainly  indicates  that  this  official  ballot  is  to  be  handed 
to  the  voter  by  the  judges,  and  that  none  but  the  official  bal- 
lots are  to  be  deposited  in  the  ballot  box,  for  On  the  return  of 
the  voter  from  the  booth  the  judges  are  to  "compare"  the  num- 
ber still  left  on  the  ballot  with  the  number  which  the  judges 
have  torn  off,  so  as  to  be  sure  that  the  ballot  which  the  voter 
presents  is  the  very  official  ballot  which  the  judges  handed 
him.  This  is  further  accentuated  by  the  fact  that  section  17 
provides : 

*'That  when  a  voter  enters  the  voting  place  he  shall  be  given  an 
official  ballot  by  one  of  the  election  Judges  with  which  he  shall  retire 
to  the  booth  or  screen  and  there  mark  the  same  for  the  candidates 
of  his  choice." 

Section  10  provides  that  the  words  "official  ballot,"  indorsed 
by  the  clerk  of  the  court,  shall  appear  on  the  outside  of  "every 
ballot."  The  object  of  this  is  to  provide  an  additional  check 
on  the  character  of  the  ballot  as  being  official  (i.  e.,  authorized), 
instead  of  nonofficial  (i.  e.,  not  authorized).  Why  such  pre- 
caution if  a  failure  to  vote  the  official  ballot  is  a  mere  irregu- 
larity— if  the  use  of  the  official  ballot  at  elections  is  merely 
directory  ? 

The  act  further  provides  that  the  clerk  is  to  forward  to  the 
United  States  commissioner  100  of  these  official  ballots  for 
every  50  voters  in  the  recording  district  and  that  the  commis- 
sioners in  those  recording  districts  shall  deliver  the  proper 
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number  of  such  ballots  to  the  judges  of  election  in  each  pre- 
cinct; and  section  19  provides  that  whwi  a  ballot  is  marred 
by  the  voter  he  may  receive  a  second,  and  if  necessary  a  third, 
but  no  more,  and  that  the  marred  ballots  must  be  preserved 
by  the  judges  of  the  election  and  placed  with  the  unused  bal- 
lots. 

Section  19  provides: 

"That  any  voter  who  is  blind  or  otherwise  incapable  of  marking 
his  or  her  ballot,  may  demand  that  the  Judges  of  election  assist  him 
or  her,  and  the  judges  of  the  election  shall  do  so." 

The  judges  of  election  shall  do  this.  It  is  not  left  for  some 
one  else  to  do  this.    No  one  else  can  do  it. 

Section  24  provides  a  heavy  fine  for  any  officer  who  will- 
fully and  corruptly  fails  to  do  his  duty  under  this  act. 

Section  30  provides: 

"If  any  judge,  inspector,  clerk  or  any  other  oflScer  of  an  election 
shall  open  or  mark,  by  folding  or  otherwise,  any  ticket  presented  by 
such  elector,  at  such  election,  or  attempt  to  find  out  the  names  there- 
on, or  suffer  the  same  to  be  done  by  any  other  person,  before  such 
ticket  is  deposited  In  the  ballot  box,  such  judge,  Inspector,  or  clerk 
shall  be  guilty  of  a  felony." 

Section  34  provides  against  the  unlawful  printing,  or  dis- 
tributing of  these  official  ballots,  and  section  38  against  the 
having  of  them  in  one's  possession  and  against  the  counter- 
feiting of  them. 

I  think  the  foregoing  considerations  of  the  evil  to  be  rem- 
edied, the  intent  and  manifest  purpose  of  the  Legislature  to 
remedy  it,  the  appropriateness  and  very  efficacy  of  the  remedy 
adopted,  if  mandatory,  and  the  total  insufficiency  of  a  directory 
statute  to  remedy  it,  coupled  with  the  provisions  of  the  act 
heretofore  mentioned  clearly  evidence  the  intention  of  the 
Legislature  that  no  loophole  should  be  left  through  which  the 
old  system  could  crawl  back  into  vogue — clearly  manifest  their 
intention  that  no  nonofficial  ballot  should  be  taken  as  the  ex- 
pression of  the  will  of  the  electors  or  should  have  any  efficacy 
whatsoever.  In  the  very  nature  of  things  such  must  be  the 
consequences  of  nonofficial  ballots,  else  the  entire  act  fails  of 
its  purpose  and  it  might  just  as  well  not  have  passed.  If,  not- 
withstanding the  statute  designed"  to  remedy  the  evil  of  open 
voting,  notwithstanding  the  safeguards  and  the  checks  which 
the  statute  has  thrown  around  the  new  system,  voters  are  free- 
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ly  pennitted  to  cast  nonofficial  ballots,  then  indeed  was  the  act 
of  the  Legislature  but  *'a  sounding  brass  and  a  tinkling  cym- 
bal." 

There  is,  however,  one  other  section  of  this  act  which,  to 
my  mind,  adds  to  the  considerations  and  provisions  hereto- 
fore adverted  to  a  prohibition  of  such  positive  nature  as  to  re- 
move all  doubt  about  the  character  of  the  act,  and  that  is  the 
twenty-first  section,  which  provides: 

''That  in  any  precinct  where  *  *  *  no  official  ballots  have  been 
received,  the  voters  are  permitted  to  write  or  print  their  ballots." 

This  is  equivalent  to  saying,  "In  no  other  case  are  they  per- 
mitted to  write  or  print  their  ballots."  The  first  section  had 
provided  that  the  official  ballot  is  the  one  which  is  for  use  at 
the  elections,  and  the  twenty-first  section  is  the  only  section 
which  provides  for  any  emergency  under  which  any  other 
ballot  is  permitted  to  be  cast ;  that  therefore  is  the  only  emer- 
gency. This  under  the  canon  of  construction  known  to  all 
lawyers,  "The  expression  of  one  is  the  exclusion  of  all  oth- 
ers." 

If  the  Legislature  had  expressly  (i.  e.,  in  so  many  words)  de- 
clared that  a  nonofficial  ballot  should  not  be  counted,  the  mat- 
ter of  rejecting  such  ballots  would  not  be  open  to  question; 
fraud  or  no  fraud,  disfranchisement  or  not  disfranchisement. 
Kirkpatrick  v.  Board  of  Canvassers,  53  W.  Va.  286,  288,  44  S. 
E.  470,  second  column,  where  the  court  says : 

"No  cause  has  been  brought  to  the  attention  of  the  court  in  which 
it  has  been  held  that  where  a  mandatory  statute  has  been  violated  it 
must  be  further  shown  that  such  violation  was  accompanied  by  ac- 
tual fraud,  in  order  to  make  the  ballots  invaUd,  and  it  is  not  believed 
that  any  such  case  exists." 

And  in  the  first  column  of  same  page : 

"Such  statutes  are  intended  to  prevent  fraudulent  voting,  and,  if 
the  Legislature  is  of  the  opinion  that  the  general  good  to  be  derived 
from  their  strict  enforcement  will  more  than  counterbalance  the  evils 
resulting  from  the  occasional  throwing  out  of  votes  honestly  cast,  the 
courts  cannot  reconsider  the  mere  question  of  policy." 

In  favor  of  the  contention  that  our  act  is  directory  is  only 
the  fact  that  the  act  does  not  say  in  express  terms  that  no  oth- 
er ballot  than  the  official  ballot  shall  be  received  or  counted ; 
but  we  have  seen  that  the  nature  of  an  act  as  to  being  manda- 
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tory  or  directory  is  not  determined  by  the  form  of  the  words 
but  by  the  intent  of  the  Legislature.    It  is  mandatory — 

"if  from  a  consideration  of  the  entire  act,  Its  nature  and  its  object, 
tlie  consequences  which  would  result  from  not  construing  it  as  man- 
datory would  defeat  the  very  objects  of  the  Legislature."  36  Cyc. 
supra. 

Many  an  act  is  held  to  be  mandatory  although  there  are  no 
mandatory  words,  and  many  an  act  is  held  to  be  directory  al- 
though the  words  be  mandatory.  In  construction  of  statutes 
and  contracts,  the  law  looks  through  the  letter  to  the  spirit; 
for  "the  letter  killeth,  but  the  spirit  giveth  life." 

I  think,  therefore,  that  the  act  of  1915  was  mandatory,  and 
absolutely  "prohibits  the  casting  of  any  ballot  but  the  official 
ballot,  provided  that,  where  no  official  ballots  have  been  re- 
ceived the  voter  may  write  Kis  own  ballot."  That  is  the  one 
and  only  instance  where  a  departure  is  authorized.  It  is  not 
an  exception;  it  is  a  proviso.  Being  a  proviso  in  a  general 
statute,  he  who  relies  upon  the  fact  that  any  given  case  is  with- 
in the  proviso  has  the  burden  of  proof,  and  the  absence  of 
proof  of  being  within  the  proviso  amounts  to  the  same  thing 
as  prima  facie  evidence  that  the  case  is  not  within  the  pro- 
viso. 

Canvassing  Board — ^Creature  of  Statute — Cannot  Go  Behind 

Returns. 

Now,  a  canvassing  board  is  a  creature  of  statute,  and  its  du- 
ties and  powers  are  prescribed  by  statute.  I  think  it  will  be 
conceded  that  the  canvassing  board  cannot  go  behind  the  re- 
turns, but  that  they  must  canvass  them  and  determine  from 
them  alone  how  much  they  shall  credit  to  each  candidate. 

But  what  are  the  returns?  The  returns  of  an  election  are 
those  papers,  documents,  and  things,  and  only  those  papers, 
documents,  and  things,  which  the  statute  prescribes  and  orders 
to  be  sent  to  the  officers  designated. 

"The  question  as  to  what  papers  constitute  the  official  returns  is 
purely  a  matter  of  statutory  regulation."    15  Cyc.  376- 

I  think  this  is  the  universal  rule  and  that  the  books  will 
be  searched  in  vain  to  find  anything  to  the  contrary. 

Returning  then  to  our  statute  on  the  subject,  we  find  it  pro- 
vided by  section  402  of  the  Compiled  Laws  of  1913 : 
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**The  election  board  at  each  polling  place,  as  soon  as  the  polls  are 
closed,  shall  Immediately  publicly  proceed  to  open  the  ballot  box  and 
count  and  canvass  the  votes  cast,  and  they  shall  thereupon,  under 
their  hands  and  seals,  make  out  in  duplicate  a  certificate  of  the  result 
of  such  election,  specifying  the  number  of  votes,  in  words  and  fig- 
ures, cast  for  each  candidate,  and  they  shall  then  Immediately  care- 
fully and  securely  seal  up  In  one  envelope  one  of  said  duplicate  cer- 
tificates and  one  of  the  registers  of  votes,  all  the  ballots  cast,  and  all 
afiidavits  made,  and  mail  such  envelope  with  said  papers  enclosed  at 
the  nearest  post  office,  by  registered  mail  if  possible,  duly  addressed 
to  the  Governor  of  Alaska  at  his  place  of  residence,  with  the  postage 
prepaid  thereon." 

These  things  required  to  be  sent  to  the  Governor  and  which 
according  to  the  statute  constitute  the  return  are  (1)  the  certifi- 
cate of  the  .election  board  as  to  the  result  of  said  election ; 
(2)  one  of  the  registers  of  votes;  (3)  all  the  ballots  cast;  (4) 
affidavits  (of  challenged  voters). 

The  canvassing  board  is  to  canvass  and  compile  that  return 
— not  simply  a  part  of  that  return.  For  the  canvassing  board 
to  confine  itself  to  a  consideration  of  only  a  part  of  that  return 
would  not  be  to  canvass  that  return.  When  the  statute  direct- 
ed the  duplicate  register  and  all  ballots  to  be  sent  to  the  Gov- 
ernor, in  addition  to  the  certificate  of  the  judges,  it  must  have 
had  an  object  in  so  doing.  If  the  canvassing  board  is  to  take 
the  certificate  as  the  be  all  and  end  all  of  the  returns,  if  the 
canvassing  board  is  a  mere  adding  machine,  to  totalize  the 
votes  as  certified  by  the  election  board,  why  the  requirement 
that  the  registration  book  and  the  ballots  be  sent  to  the  board  ? 
Why  not  simply  provide  that  the  certificate  of  the  judges  be 
sent?  The  very  object  and  purpose  of  requiring  the  register 
of  votes  and  all  ballots  to  be  sent  along  with  the  certificate, 
and  making  them  a  part  of  the  return,  must  have  been  so  that 
they  may  all  come  under  the  eye  of  the  canvassing  board,  the 
one  acting  as  a  check  upon  the  other,  and  that  from  the  return 
as  a  whole  the  canvassing  board  shall  add  the  figures  of  votes 
cast  in  any  given  precinct  to  the  other  returns  likewise  can- 
vassed. 

Let  us  suppose  the  board  to  canvass  only  a  part  of  the  re- 
turn. It  might  well  happen  that  in  the  part  not  canvassed 
something  appears  which  absolutely  nullifies  the  effect  of  that 
part  which  is  canvassed,  or  renders  the  whole  return  so  un- 
certain and  indefinite  that  it  cannot  be  intelligently  canvassed 
at  all.     For  instance:    The  register  of  votes  is  as  much  a 
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part  of  the  return  as  the  certificate  of  the  election  board, 
and  so  also  are  the  ballots.  Now  suppose  that  that  part  of  the 
return  which  is  called  the  register  of  votes  should  show  that  in 
a  given  precinct  only  150  votes  were  cast  and  that  the  number 
of  ballots  returned  was  250,  and  that  the  certificate  of  the 
election  board  showed  that  one  of  the  candidates  received 
1,136  votes  and  the  other  candidate  64  votes  in  that  precinct, 
it  would  be  very  evident  that  the  certificate  and  the  regis- 
tration book  and  the  ballots  could  not  all  speak  the  truth.  The 
canvassing  board  surely  would  have  to  reject  that  entire  re- 
turn, for  each  part  thereof  would  be  utterly  antagonistic  to 
every  other  part  thereof,  and  all  cannot  stand ;  and  the  can- 
vassing board  could  not  go  behind  the  return  to  find  out  which 
part  of  the  return  was  true  and  which  was  false.  If,  however, 
the  return,  taken  altogether,  speaks  intelligently,  the  canvass- 
ing board  must  hear  what  it  says. 

Choggiung. 

Opening,  then,  the  return — the  sealed  envelope  from  the 
Choggiung  precinct,  for  instance — for  the  purpose  of  canvass- 
ing return  from  that  precinct,  what  did  the  canvassing  board 
find?  The  answer  is  that  it  found  the  return  from  that  pre- 
cinct consisting  of  (1)  certificate  from  the  election  board  that 
Wickersham  had  received  25  and  Sulzer  3  votes;  (2)  register 
of  voters,  showing  28  votes  cast ;  (3)  28  nonofficial  ballots,  be- 
ing the  28  votes  aforesaid.  Here  the  return  is  speaking  and  it 
is  speaking  intelligently.  There  is  no  doubt  or  uncertainty  as 
to  what  it  says — no  occasion  for  construction.  It  means  what 
it  says,  and  it  cannot  be  taken  to  mean  more  than  it  says. 
Each  one  of  these  pseudo  ballots  has  a  voice  that  cries,  "I  am  a 
pretender ;"  28  distinct  and  separate  voices  from  Choggiung — 
all  there  are  in  Choggiung — crying  in  no  uncertain  tone : 

**I  am  a  pretender;  look  at  me:  you  can  see  it  in  my  face.  I  am 
no  real  ballot,  such  as  the  law  requires  a  freeman  to  cast  if  he  would 
make  known  his  preference.  I  am  only  a  slip  of  paper — an  outcast 
by  the  law." 

And  so  they  are — pretenders,  all  of  them ;  looking  at  them 
one  can  tell.  To  tell  that  is  not  to  exercise  "discretion"  or 
"judgment."  It  is  but  to  open  one's  eyes  and  take  in  the 
things  that  appear;  to  be  attentive  and  hear  the  voices  that 
speak. 

5  A.R.— 40 
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And  this  language  of  self-denunciation  which  each  of  these 
ballots  speaks  is  not  contradictory  of  the  certificate  of  the 
judges.    It  is  in  perfect  consonance  with  what  the  judges  say. 

They,  the  judges,  say  by  their  return  inclosing  these  slips  of 
paper : 

"There  were  28  nonoflScial  ballots  cast  in  Ohogginng,  of  whidi  25 
bore  the  name  of  Wlckersbam  and  3  bore  the  name  of  Sulzer." 

They  might  just  as  well  have  said: 

"Twenty-eight  electors  met  together  in  Chogginng,  and  vlTa  voce  25 
were  for  Wlckersbam  and  3  were  for  Sulzer." 

They  might  just  as  well  have  said: 

"Twenty-eight  electors  met  together  in  Ghoggiuog  and  cast  28  peb- 
bles into  a  box ;  25  of  the  pebbles  were  white,  and  by  agreement  are 
for  Wlckersbam ;  3  of  the  pebbles  were  black  and  by  agreement  are 
for  Sulzer." 

The  statute  says  that  the  canvassing  board  shall  issue  the 
certificate  to  "the  person  who  has  received  the  greatest  num- 
ber of  votes."  It  says  that  the  voting  shall  be  by  the  "oflficial 
ballot."  .Are  such  things  ballots?  Are  such  things  votes?  Do 
they  express  a  preference  in  the  manner  required  by  law? 
If  not,  they  have  no  validity  whatsoever,  cannot  be  cast,  cannot 
be  counted.  A  nonofficial  ballot  is  not  a  ballot  at  all ;  it  is  not 
simply  an  illegal  ballot;  it  is  a  void  ballot.  If  a  nonofficial 
ballot  cannot  be  cast,  it  certainly  cannot  be  counted.  If  the 
nonofficial  ballots  from  Choggiung  are  to  be  counted,  then  why 
not  count  all  nonofficial  ballots?  And  if  this  is  to  be  done, 
what  is  the  necessity  of  any  official  ballots  ? 

Undoubtedly  there  are  many  cases  which  hold  that  the  can- 
vassing board  has  no  authority  to  count  the  ballots,  to  even 
look  at  them,  to  even  hear  their  voices ;  but  they  are  all  cases 
where  the  ballots  are  no  part  of  the  return  to  be  canvassed. 
With  us  they  are,  and,  being  a  part  of  the  return,  it  is  just  as 
much  the  duty  of  the  canvassing  board  to  canvass  them  as  it  is 
to  canvass  any  other  papers  or  things  constitiiting  the  return, 
for— 

*'in  arriving  at  the  result  of  an  election,  the  canvassing  board  is  not 
to  consider  the  judges*  certificate  alone,  or  any  other  constituent  of 
the  returns,  as  a  controlling  force,  but  all  are  to  be  considered."  Pat- 
ten y.  People,  63  IlL  App.  617. 
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And  so  our  canvassing  board  is  not  authorized  by  any  stat- 
ute to  accord  more  importance  to  tlie  certificate  of  the  board 
than  to  the  register  of  votes  or  the  ballots.  All  of  these  are 
a  part  of  one  return.  They  allcome  to  the  canvassing  board 
in  one  and  the  same  envelope  from  one  and  the  same  source, 
vouched  for  by  the  same  persons.  All  are  of  equal  authentic- 
ity and  importance,  and  in  this  case,  all  say  one  and  the  same 
thing  in  the  same  language. 

When  the  canvassing  board  saw  this  return  it  was  its  plain 
duty  to  reject  it  because  it  showed  on  its  face  that  there  had 
been  no  election  held  at  Choggiung.  This  would  involve  no  act 
of  discretion — it  would  be  but  to  obey  the  plain  terms  of  the 
law,  for — 

**where  election  returns  are  false  upon  their  face  and  show  reckless 
disregard  of  the  terms  of  statute  they  should  be  disregarded  altogeth- 
er."   Cyc.  381* 

In  State  v.  McElroy,  44  La.  Ann.  798,  11  South.  134,  16 
L.  R.  A.  280,  32  Am.  St.  Rep.  356,  the  court  say: 

*The  question  for  our  determination  is:  Should  a  ballot  cast  be 
counted  in  ascertaining  the  result  of  an  election,  on  the  face  of  which 
the  printed  name  of  a  candidate  was  erased,  and  the  name  of  another 
candidate  substitttted  In  writing?  Under  the  act  of  1877,  to  regulate 
and  maintain  the  freedom  and  purity  of  elections,  and  to  punish  per- 
sons for  false,  fraudulent,  or  illegal  voting,  the  names  of  persons 
voted  for  were  required  to  be  written  or  printed  on  one  ticket  The 
statute  applying  is:  Section  23  of  the  said  act  was  amended  by  Act 
101  of  1882,  as  foUows:  'That  all  the  names  of  persons  voted  for 
shall  be  printed  on  one  ticket  or  ballot  on  white  paper,  of  uniform 
size  and  quality,  to  be  furnished  by  the  secretary  of  state.'  The  right 
of  suffrage  being  a  political  and  not  a  natural  right,  it  is  within  the 
power  of  the  state  to  prescribe  how  it  shall  be  exercised.  The  man- 
ner of  voting,  provided  by  statute,  is  one  of  the  reasonable  regula- 
tions. The  limitations  imposed  for  the  purpose  of  guarding  against 
fraud,  undue  influence,  and  expression,  and  of  maintaining  the  se- 
crecy of  the  ballot,  are  within  the  legislative  and  poUce  powers.  That 
the  ballots  shall  be  printed  does  not  add  to  the  constitutional  quali- 
fications of  the  voter,  and  therefore  falls  within  the  general  authority 
of  legislative  laws. 

"The  legislative  intent  is  clearly  expressed.  In  the  first  act,  that 
of  1887,  the  words  were,  *the  ballot  shall  be  written  or  printed';  in 
the  amending  act,  *it  shall  be  printed.'  The  legislative  will  cannot 
be  misunderstood.  The  intention  of  the  Legislature  should  control 
absolutely.  When  that  intention  is  clearly  ascertained,  those  upon 
whom  it  devolves  to  execute  the  statute  have  no  other  duty  than  to 
follow  the  legislative  wilL    ♦    ♦    ♦    While  aU  the  minute  details  of 
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the  statutes  relating  to  elections  are  not  mandatory,  tbey  are  man- 
datory in  requiring  tliat  the  ballots  shall  be  printed.  The  positive 
requirement  of  the  statute  does  not  admit  of  its  being  treated  as 
merely  directory.  By  qualifying,  a  statute  as  directory  its  require- 
ment is  avoided ;  the  intention  of  the  Legislature,  however  plain,  is 
defeated.  It  is  desirable  that  the  Legislature  should  declare  in  what 
respect  they  mean  any  particular  provision  to  be  void,  in  event  of 
noncompliance  with  its  terms,  and  what  consequence  they  intend 
shall  result  from  noncompliance.  In  the  absence  of  this,  great  diffi- 
culties arise.  We  are  not  willing,  however,  in  the  absence  of  such  a 
declaration,  to  hold  a  law  as  directory  in  cases  in  which  the  intention 
of  the  Legislature  is  clearly  and  emphatically  expressed.  We  prefer 
a  strict  construction  to  the  'extensive  and  comprehensive.'  Each  has 
able  advocates  and  many  authorities  in  its  support. 

"The  grounds  of  objection  urged  on  the  part  of  the  respondent  such 
as  that  the  purpose  of  voting  is  to  ascertain  the  intention  of  the  vot- 
er and  the  will  of  the  majority,  and  that  a  ballot  cast  by  an  elector 
in  good  faith  should  not  be  rejected  for  failure  to  comply  with  the 
law  in  matters  over  which  he  had  no  control,  if  broadly  and  liberally 
applied,  would  defeat  the  object  of  the  statute  relating  to  the  print- 
ing of  the  tickets  on  a  ballot  of  white  paper,  furnished  by  the  secre- 
tary of  state,  and  would  render  ineffectual  the  provisions  ai^lying  to 
the  throwing  out  and  not  counting  folded  tickets,  and  even  those 
relative  to  the  required  certificate  of  registration,  although  the  pur- 
pose of  the  law  is  well  defined  and  clear.  Constitutional  and  statu- 
tory provisions  for  the  conduct  of  elections  are  either  mandatory  or 
directory,  and  a  violation  of  mandatory  provisions  will  avoid  the 
election,  without  regard  to  the  motive,  or  the  person  guilty  of  the 
violation,  and  without  reference  to  the  result.  6  Am.  &  Eng.  B2ncy. 
of  Law,  325. 

"In  Rhode  Island  the  law  reqilk-es  that  each  ballot  shall  be  so 
printed  as  to  give  each  voter  a  clear  opportunity  to  designate  by 
cross-marks,  in  a  sufficient  margin  at  the  right  of  the  name  of  each 
candidate,  his  choice  of  candidates,  and  that  each  voter  shall  pre- 
pare his  ballot  by  marking  in  the  appropriate  margin  or  place,  a 
cross  opposite  the  name  of  the  candidate  of  his  choice,  and  that  no 
voter  shall  place  any  mark  upon  his  ballot  by  which  it  may  be  after- 
ward identified.  The  court  decided  that  no  mark  other  than  the  cross 
can  be  used:  that  it  must  be  placed  in  the  margin  opposite  the  name 
of  the  candidate.  Amer.  Dig.  of  1S91,  1419.  In  many  of  the  states 
there  are  statutes  prescribing  the  form  of  the  ballots,  the  kind  of  pa- 
per, and  prohibiting  any  marks,  figures,  or  devices  by  wliich  one  can 
be  distinguished  from  another.  These  statutes,  being  designed  to 
preserve  the  secrecy  of  the  ballot,  and  to  prevent  fraud,  intimidation, 
and  bribery,  will  generally  be  considered  mandatory.  6  Am.  &  Eng. 
Ency.  of  Law,  349.  Directions  given  by  a  sovereign  in  regard  to  a 
matter  over  which  his  power  is  conceded,  would,  according  to  the  or- 
dinary use  of  language,  be  held  to  involve,  as  its  correlative,  obedi- 
ence.   Sedgwick's  Statutory  and  Constitutional  Law,  318,  note. 

"These  decisions  maintain  the  principle  that  mandatory  provisions 
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not  complied  with  in  an  election  will  result  in  its  avoidance,  without 
reference  to  motive  or  person.  In  those  states  in  which  the  ballots 
must  be  printed,  and  the  name  of  the  candidate  designated  by  cross- 
marks,  the  required  marginal  notes  must  be  placed  as  required  by 
statute.  That  the  voter  should  readily  comply  with  the  legislative 
will  is  clearly  expressed.  The  voters  who  cast  the  67  ballots  did  not 
comply  with  the  statute.  In  an  organized  state  of  society  the  ma- 
jority bind  the  minority  by  complying  with  mandatory  laws  in  ex- 
pressing the  popular  will. 
''Judgment  affirmed,  at  appellant's  costs." 

No  Return  from  Choggiung  that  No  Official  Ballots  Had  Been 

Received  for  the  Election  There — Hence  Canvassing 

Board  Not  to  Presume  That  They  Had 

Not  Been  Received. 

I  say  it  was  the  duty  of  the  board  not  to  count  the  returns 
from  Choggiung  precinct,  because  the  ballots,  which  are  a 
part  of  the  return,  show  on  their  face  that  they  were  void  and 
there  was  nothing  on  the  face  of  the  returns  to  militate  against 
this  fact. 

There  is  not  in  the  returns  any  certificate  of  the  judges  of 
election  as  to  the  facts,  if  any  there  were,  which  prevented  the 
use  of  the  official  ballots.  The  twenty-first  section  of  the  said 
statute  of  the  Alaska  Legislature  of  1915  provides  that,  where 
no  official  ballots  have  been  received,  "the  voters  are  permitted 
to  write  or  print  their  ballot,  but  the  judges  of  election  shall  in 
this  event  certify  to  the  above  facts  which  prevented  the  use 
of  the  official  ballots,  which  certificate  must  accompany  and 
b^'a  part  of  the  election  returns."  So  that  it  is  seen  that,  in  ad- 
dition to  the  requirements  of  the  act  of  Congress  as  to  what 
the  return  consists  of,  the  Legislature  has  made  another  re- 
quirement to  be  complied  with  under  a  certain  condition  of 
affairs.  The  clear  inference  is  that  when  there  is  no  such  cer- 
tificate there  are  no  such  facts  as  call  for  such  certificate. 
Certainly  the  canvassing  board  had  no  power  to  presume  that 
any  such  facts  existed.  The  return  speaks  intelligently  and 
conveys  a  clear  meaning,  and  the  canvassing  board  cannot 
go  behind  this  return. 

It  is  contended  that  the  election  officers  are  presumed  to 
have  done  their  duty  by  not  allowing  nonofficial  ballots  to  be 
cast  except  for  good  reason,  and  have  simply  neglected  to  cer- 
tify as  to  the  facts  justifying  their  action — ^that  the  canvassing 
board  will  presume  that.    If  the  canvassing  board  can  indulge 
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in  any  presumption  at  all,  it  would  seem  that  it  must  be  the 
presumption  that  no  such  facts  existed  else  the  certificate 
would  have  stated  them.  If,  by  virtue  of  the  presumption 
that  the  offiters  of  election  have  done  their  duty,  the  canvass- 
ing board  is  to  infer  that  no  official  ballots  had  been  received 
at  Choggiung,  what  becomes  of  that  equally  as  strong  pre- 
sumption that,  if  the  official  ballots  had  not  been  received,  the 
election  board  would  have  done  its  duty  and  stated  that  fact 
in  the  petition;  and  what  becomes  of  that  other  equally  as 
strong  presumption  that  the  clerk  of  the  court  performed  his 
duty  to  mail  the  official  ballots  to  the  commissioner  of  the  re- 
cording precinct  in  time  for  the  commissioner  to  receive  them 
before  election,  that  the  commissioner  performed  his  duty  of 
mailing  the  proper  number  to  the  judges  in  time  for  the  judges 
to  receive  them,  and  that  the  United  States  mail  did  its  duty  by 
duly  carrying  and  delivering  to  the  addressee  such  mail  matter 
as  it  deposited  in  the  post  office? 

But  the  truth  is  that  this  is  not  a  matter  for  the  presumption 
of  the  canvassing  board.  It  is  a  matter  of  plain  language.  The 
statute  says:  "But  in  this  event  the  facts  which  prevented 
the  use  of  the  official  ballots"  must  be  stated  in  a  "certificate 
which  must  accompany  and  be  made  a  part  of  the  election  re- 
turns." The  statute  thus  says  what  evidence  the  canvassing 
board  must  have  before  it  before  it  can  count  unofficial  ballots, 
and  it  can  substitute  none  other — ^least  of  all  a  nebulous  pre- 
sumption. 

It  is  urged  that  if  in  fact  no  official  ballots  had  been  received 
in  Choggiung,  and  the  voters  were  obliged  to  make  their  own 
ballots  or  not  vote,  then  to  reject  the  return  from  Choggiung 
is  to  disfranchise  all  the  voters  in  that  precinct,  for  no  fault 
of  their  own,  but  simply  because  the  election  board  omitted 
to  certify  to  the  fact  which  was  the  cause  of  no  official  ballot 
being  cast.  This  in  a  sense  is  true ;  on  the  other  hand,  it  is  like- 
wise true  that  if  in  that  one  precinct  official  ballots  had  been 
received,  but  the  election  judges  had  not  required  them  to  be 
used,  and  if  in  all  the  other  precincts  the  lawful  ballots  had 
been  used,  and  the  28  unlawful  votes  at  Choggiung  would 
change  the  result,  then  all  who  voted  lawfully  for  Sulzer  are 
disfranchised  by  the  25  in  Choggiung  who  cast  the  prohibited 
ballots  for  Wickersham — I  say  disfranchised  for  to  nullify 
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by  a  prohibited  ballot  the  effect  of  a  lawful  ballot  is  virtually 
to  disfranchise  the  voter  of  the  lawful  ballot. 

But  in  truth  and  in  fact  the  argument  of  possible  disfran- 
chisement does  not  enter  into  the  case,  for  the  ''official  bal- 
lot" is  the  only  instrument  by  means  of  which  the  elector  can 
express  his  will  at  the  election,  save  in  the  exceptional  case 
provided  for  in  section  21. 

"The  answer  Is  that  when  an  elector  attempts  to  express  his  wiU 
at  an  electicA  by  the  use,  through  either  design  or  accident,  of  bal- 
lots which  the  law  declares  shall  not  be  counted,  the  courts  have  no 
power  to  help  him.  Had  these  ballots  been  misplaced  by  design  or 
some  preconcerted  arrangement  between  the  county  clerk  and  the 
candidates  whose  names  appear  thereon,  or  some  of  them,  the  voters 
using  them  might  be  as  innocent  then  as  they  appear  to  'be  in  the 
case  at  bar:  but  to  hold,  under  such  circumstances,  that  the  votes 
must  nevertheless  be  counted,  would  be  to  suggest  an  easy  method  of 
defeating  the  fundamental  purpose  of  the  statute."  State  ex  rel. 
Nichols  V.  Board  of  County  Canvassers  of  Onondago  County,  129  N. 
Y.  408,  29  N.  Bu  333,  14  L.  R.  A.  629. 

''GRie  final  deposit  of  a  legal  baUot  in  the  box  is  the  act  of  voting. 
It  matters  not  that  one  sign  the  roster,  *  «  *  and  formally  pre- 
sent to  the  election  officers  what  purports  to  be  his  ballot ;  neverthe- 
less, if  such  ballot  is  not  expressive  of  any  wish  or  preference  of  the 
voter  which  under  the  law  may  be  considered  and  given  effect;  such 
person  has  not  voted  and  his  vote  should  not  be  counted,  even  in  the 
determinati(Hi  of  the  number  of  persons  who  voted  at  the  election." 
City  of  Inglewood  v.  Kew,  21  CaL  App.  611, 182  Pac  783. 

Again,  the  action  of  the  canvassing  board  neither  enfran- 
chises nor  disfranchises  any  voter.  It  sits  merely  to  determine 
to  whom  to  issue  a  certificate  of  election.  This  certificate  of 
election  is  not  final.  The  House  of  Representatives  is  the 
tribunal  before  which  the  contest  of  election  comes.  In  its 
wisdom  it  may  say  if  it  chooses : 

"It  is  true  that  the  certificate  of  the  judges  of  election  does  not 
state  that  no  official  ballots  were  received  at  Chogglung  but  it  is  pos- 
sible—probable, even— that  none  were  received,  and  that  is  the  rea- 
son the  Judges  aUowed  these  otherwise  prohibited  ballots  to  be  used, 
and  by  inadvertence  or  neglect  they  omitted  to  say  that  was  the  rea- 
son. At  any  rate  we  will  investigate  the  matter;  we  will  hear  oral 
testimony;  we  will  consider  affidavits  or  get  at  the  very  truth  of  the 
matter  in  some  other  way." 

Or  even,  if  the  election  board  had  actually  certified  that  no 
official  ballots  had  been  received  and  that  was  the  reason  none 
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had  been  cast  or  returned,  still  the  House  could  go  behind 
those  returns  in  investigating  the  matter.    It  could  say: 

"The  matter  is  suspicious.  It  is  not  likely  that  no  official  ballots 
had  been  received.  Choggiung  is  a  cannery  site  in  the  western  part 
of  Alaska.  Very  likely  the  cannery  boss  is  also  the  boss  of  voters. 
We  are  not  disposed  to  believe  this  certificate  of  the  Judges.  We  will 
take  extraneous  testimony  about  those  nonofficial  ballots." 

These  things  the  House  of  Representatives  could  do  and 
say,  because  it  is  clothed  with  plenary  power  to  seat  whomso- 
ever it  pleases— certificate  or  no  certificate.  But  the  canvass- 
ing board  has  no  such  power.  It  can  consider  only  the  returns 
as  made  to  it,  and  it  cannot  allow  those  returns  to  be  supple- 
mented by  extraneous  affidavits,  or,  by  indulging  in  presump- 
tions, make  them  say  what  they  do  not  say.  Besides,  as  above 
stated,  if  they  are  going  to  indulge  in  any  presumption  which 
presumption  are  they  to  indulge  in? 

"The  board  has  no  power  to  procure  corrected  returns  or  to  receive 
testimony  aliunde  either  to  sustain  or  to  invalidate  these  returns.*^ 
15  Gyc.  note  5,  and  cases  cited,  p.  385. 

All  the  argument  about  disfranchising  the  voter,  then,  might 
be  appropriate  if  made  to  the  House  of  Representatives  on  the 
contest  of  election,  but  it  has  no  application  to  the  duties  of 
the  canvassing  board ;  but  I  doubt  that  the  argument  is  entitled 
to  much  weight  wherever  made,  for  the  reason  that  the  elec- 
tive franchise  is  not  one  of  the  natural  rights  of  man  but  from 
the  earliest  times  has  always  been  hedged  about  with  some  re- 
strictions of  positive  statutory  enactments. 

"Elections  are  a  contrivance  of  government,  which  prescribes  who 
are  electors  and  how  they  may  express  their  will,  and  it  is  a  legiti- 
mate exercise  of  power  to  prescribe  the  description  of  ballots  which, 
shall  be  used.''  Oglesby  v.  Sigman,  58  Miss.  502,  cited  in  People  v. 
Board,  129  N.  Y.  395,  29  N.  E.  327,  14  L.  R.  A.  630. 

Notwithstanding  incidental  disfranchisement — 

"we  would  still  be  obliged  to  hold  that  it  would  be  far  better  that 
their  votes  should  be  deemed  ineffectual  than  that  the  fundamental 
purpose  of  an  important  public  statute  should  be  subverted,  and,  in 
the  struggle  to  save  these  votes  by  judicial  construction,  the  door 
should  be  thrown  open  for  evasions  of  the  statute  which  might  revive 
evils  far  more  dangerous  to  the  public  welfare  than  can  possibly, 
♦  ♦  ♦  follow  the  exclusion  of  a  few  hundred  votes  in  a  single 
county."    14  L.  R.  A.  p.  630. 
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See,  also,  Slaymaker  v.  Phillips,  5  Wyo.  453,  40  Pac.  971, 
42  Pac.  1050,  47  L.  R.  A,  842;  Orr  v.  Bailey,  59  Neb.  128,  80 
N.  W.  495. 

In  other  words: 

"Much  better  that  a  few  voters  of  Chogglung  should  lose  their 
votes  than  that  the  positive  requirement  for  an  official  ballot  should 
be  made  a  thing  of  shreds  and  patches." 

Nushagak  and  Bonnifield. 

By  the  answer  of  the  canvassing  board  the  precincts  of 
Nushagak  and  Bonnifield  are  in  the  same  category  as  Chog- 
giung.  Choggiung,  Nushagak,  and  Bonnifield  total  Wick- 
ersham  37,  Sulzer  7. 

Deering  and  Utica. 

The  answer  of  the  canvassing  board  as  to  the  precincts  of 
Deering  and  Utica  is  also  substantially  the  same  as  that  as  to 
Choggiung.  It  contains,  however,  the  statement  of  two  of  the 
canvassing  board,  made  in  their  answer  to  the  alternative 
writ,  that  said  board  is  now  in  receipt  of  a  telegram  from  Ad- 
ams, the  clerk  of  the  court  at  Nome,  that : 

"Certificate  Utica  judges  issued  January  18th  showing  why  official 
ballots  not  used  received  to-day;  affidavit  of  one  certificate  of  second 
Judge  of  election  Deering  precinct  dated  February  second  of  same 
tenor  also  received;  copies  mailed." 

A  certificate  or  affidavit  made  after  election  returns  have 
been  forwarded  to  and  received  by  the  canvassing  board  is  of 
no  avail.  Such  is  not  a  part  of  the  return  which  the  canvass- 
ing board  can  consider.  Congress  might  consider  it,  but  the 
board  cannot. 

"Only  such  papers  as  the  statute  requires  may  be  regarded  as  elec- 
tion returns.  If  the  officers  go  further  and  make  statements  on  their 
own  responsibility  such  statements  should  be  disregarded."  15  Cyc. 
376. 

"It  was  held  that  such  paper  (extraneous  evidence)  was  properly 
excluded  as  the  judges  of  election  had  no  right  to  make  such  state- 
ments, it  not  being  one  of  their  prescribed  duties."  Smith  v.  Law- 
rence, 2  S.  D.  185,  49  N.  W.  7. 

No  other  certificate  of  the  officers  of  election  than  that 
provided  by  statute  should  be  made,  and,  if  made,  should  be 
disregarded. 

** Where  a  certain  kind  of  return  is  required  to  be  made,  and  the 
manner  of  making  it  is  provided  for,  and  the  statute  is  silent  beyond 
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that,  then  the  return  required  to  be  made  is  the  only  return  which 
the  law  will  recogniza"    Hughes  v.  Parker,  63  Kan.  297,  65  Pac.  271. 

It  is  obvious  then  that  the  receipt  of  the  telegram  cannot 
change  the  situation.  The  situation  is  exactly  the  same  as  it 
was  when  the  return  was  received  with  nonofficial  ballots  and 
no  certificate  of  judges  as  to  why  they  were  used.  The  return 
from  these  precincts  of  Utica  and  Deering,  then,  are  sub- 
stantially in  the  same  categoiy  as  those  from  Choggiung, 
Nushagak,  and  Bonnifield.  Deering  and  Utica  total  Wick- 
ersham  23,  Sulzer  10. 

Vault. 

As  to  the  precinct  of  Vault,  the  allegation  of  the  petition  is 
that; 

"No  certificate  of  the  result  of  the  election  in  said  precinct  specify- 
ing the  number  of  votes  cast  for  each  candidate  accompanied  or  was 
Included  in  said  returns." 

It  is  admitted  in  the  answer  of  the  canvassing  board  that  the 
judges  did  not  sign  any  such  certificate,  but  it  is  further  al~ 
leged  that: 

"The  canvassing  board  received  from  the  derk  of  the  United  States 
district  court  for  the  Fourth  Judicial  division,  in  which  said  precinct 
is  located,  the  *certiflcate  of  clerk  to  election  returns/  bearing  the 
names  of  the  election  Judges  for  said  voting  precinct  and  duly  certi- 
fled  by  the  clerk  of  the  court  as  a  full,  true,  and  correct  copy  of  the 
original  on  file  in  his  office." 

The  statute  provides  that  the  judges  of  each  election  pre- 
cinct shall  be  three  in  number  (C.  L.  §  396,  last  paragraph) ; 
that  "the  judges  constituting  the  election  board"  (i.  e.,  these 
judges  or  a  majority  of  them)  shall  make  the  return  "under 
their  hands  and  seals"  in  duplicate,  all  except  ballots;  that 
one  duplicate  of  their  certificate  and  the  register  of  voters 
shall  be  sent  to  the  clerk  of  the  court  (under  their  hands  and 
seals),  and  that  the  other  duplicate  and  all  ballots  shall  be  sent 
to  the  canvassing  board ;  that  the  canvassing  board  shall  can- 
vass what  is  sent  to  them,  but  that,  in  case  no  such  return  is 
received  by  them,  they  are  to  canvass  the  certificate  of  elec- 
tion which  the  election  board  sent  to  the  clerk  of  the  court 
under  their  hands  and  seals.  It  will  be  seen  that  the  said  two 
members  of  the  canvassing  board  say  in  substance  that  they 
received  no  returns  from  the  election  board  and  proceeded  to 
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canvass  a  certified  copy  of  some  certificate  made  by  the  clerk 
of  the  election.  If  they  did,  then  what  they  canvassed  was 
not  properly  authenticated.  It  is  not  the  clerk  who  is  to  sign 
the  certificate  of  election.  It  is  the  election  board.  Conse- 
quently the  certificate  of  the  clerk  of  the  election  to  the  clerk 
of  the  court  is  not  the  certificate  required  by  law. 

**The  return  must  be  autbenticated  by  the  official  certificate  and 
signature  of  the  election  board,  and  according  to  the  weight  of  au- 
thority 'It  Is  essential  to  the  validity  of  the  returns  that  It  bear  the 
signatures  of  a  majority  at  least  of  the  officers  who  conducted  the 
election.'  15  Cyc.  376,  4,  and  cases  from  lUlnols,  Maine,  Massa- 
chusetts, Oregon,  and  Texas,  dted  In  note  47,  especlaUy  Simon  v. 
Durham,  10  Or.  52,  the  purport  of  which  is  expressed  in  the  syUabus, 
as  follows: 

**El€ction  Retuma—Canvussing  Boards.— A  board  of  canvassers,  in 
the  exercise  of  ministerial  functions  only,  have  no  power,  in  making 
their  canvass,  to  consider  as  election  returns  any  paper  not  duly  au- 
thenticated in  the  mode  provided  by  the  statute. 

" I dem^ Authenticated  Papers  Cannot  be  Considered. — An  attempt- 
ed canvass,  in  which  the  result  declared  Is  based  upon  papers  not 
thus  authenticated,  may  be  treated  as  a  nullity  by  the  party  injured, 
and  unless  the  powers  of  the  board  have  otherwise  terminated,  he  is 
entitled  to  the  writ  of  mandamus  to  compel  them  to  reconvene  and 
make  a  legitimate  canvass  of  the  proper  returns." 

By  statute,  in  some  jurisdictions,  it  is  made  the  duty  of  the 
canvassers  to  send  for  new  and  amended  returns  to  be  signed 
by  the  proper  parties  (15  Cyc.  379,  10),  but  we  have  no  such 
statute. 

The  returns  from  Vault,  then,  not  being  authenticated  by 
the  proper  officers,  cannot  be  canvassed.  Vault  totals  Wick- 
ersham  8,  Sulzer  2. 

Nizina. 

As  to  the  precinct  of  Nizina:  The  allegation  in  the  peti- 
tion is : 

*'That  no  official  ballot  was  used  at  Nizina,  and  that  the  return 
contained  no  certificate  explaining  the  f^cts  which  prevented  the  use 
of  the  official  baUot." 

The  truth  of  this  allegation  is  not  denied  in  the  answer  of 
Messrs.  Strong  and  Davidson,  of  the  canvassing  board,  to 
the  alternative  writ  of  mandamus.  Under  the  strict  rules  of 
pleading,  therefore,  the  allegation  would  be  taken  as  admitted. 
The  said  answer,  however,  does  state  that : 
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"So  far  as  the  canvassing  board  could  determine  the  only  irregu- 
larity shown  on  the  face  of  the  returns  was  that  one  of  the  three 
election  Judges  had  sworn  the  other  two,  but  there  was  nothing  to 
show  that  he  had  himself  been  sworn,  although  he  had  signed  the 
oath  form  with  the  other  two  judges." 

If  the  allegation  in  the  petition  is  true,  then  Nizina  is  in  the 
same  category  as  Choggiung,  Nushagak,  and  Bonnifield;  if 
the  allegation  in  the  answer  is  true,  then  I  am  of  the  opinion 
that  that  is  an  irregularity  only — ^not  going  to  the  essence  of 
things,  but  only  to  their  form,  and  hence  is  directory  only. 

"The  board  could  not  reject  the  returns  if  a  majority  of  the  judges 
wete  sworn  and  signed."    Tanner  v.  Deen,  108  Ga.  95,  33  S.  E.  832. 

Whichever  is  taken  as  true,  it  could  not  affect  the  ruling  on 
this  demurrer,  for  Nizina  totals  only  Wickersham  7,  Sulzer  5. 

Recapitulation. 

To  recapitulate,  then,  the  canvassing  board  must  not  count 
the  returns  from  Choggiung,  Nushagak,  Bonnifield,  Utica, 
Deering,  or  Vault.  These  precincts  total  Wickersham  69, 
Sulzer  19. 

It  is  suggested  by  Mr.  Rustgard  that,  if  the  court  had  before 
it  the  returns  from  all  the  precincts  in  Alaska,  it  might  appear 
that  there  were  defects  in  the  returns  from  other  precincts 
sufficient  in  gravity  and  number  to  turn  the  result  obtained  if 
the  ballots  (?)  in  the  precincts  discussed  herein  were  rejected. 

This  of  course,  is  possible,  but  the  pleadings  disclose  noth- 
ing of  that  nature.  On  the  contrary,  the  answers  allege  that, 
counting  the  precincts  heretofore  adverted  to,  Wickersham  has 
6,490  votes,  and  Sulzer  has  6,459;  that  the  canvassing  board 
has  finished  the  canvass  of  all  votes  and  was  about  to  issue  a 
certificate  of  election  to  Wickersham  when  the  alternative  writ 
was  served  upon  them. 

It  is  obvious  that,  if  the  votes  be  rejected  which  the  court 
has  decided  should  be  rejected,  Wickersham's  6,490  will  suffer 
a  diminution  of  69,  leaving  him  only  6,421,  and  Sulzer's  6,459 
will  suffer  a  diminution  of  19,  leaving  him  6,440,  in  which 
event  the  certificate  of  election  should  go  not  to  Wickersham^ 
but  to  Sulzer. 

The  demurrer  will  be  sustained. 
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FIRST  NAT.  BANK  OF  FAIRBANKS  v.  NOTES. 

(Fburth  Division.    Fairbanks.     April  2,  1917.) 

No.  2038. 

Banks  and  Banking  ^=s>253 — National  Banks — Liability  of  Of- 

FICEBS. 

In  an  action  by  a  national  bank  against  one  of  its  directors 
to  recover  damages  claimed  to  have  been  caused  to  the  bank  by 
excessive  loans  and  other  illegal  dealing  with  the  moneys  of  the 
bank,  in  violation  of  the  provisions  of  the  National  Banking  Act 
(Act  June  3,  1864,  c.  106, 13  Stat.  99),  the  defendant  director  will 
be  permitted  to  show  the  nature  and  origin  of  the  entire  trans- 
action ;  that  at  the  time  the  acts  complained  of  were  done  he 
was  a  nominal  director  only,  but  other  officials  were  in  charge 
of  the  bank's  business  and  funds,  and  loaned  or  otherwise  dis- 
posed of  the  amounts  in  controversy,  without  his  knowledge  or 
consent.  Held,  defendant  neither  knew  of  the  violations  charg- 
ed, nor  was  he  a  party  to  the  same.    Case  dismissed. 

McGowan  &  Clark,  A.  R.  Heilig,  and  J.  U  McGinn,  all  of 
Fairbanks,  for  plaintiff. 

F.  De  Joumel  and  Cecil  H.  Clegg,  both  of  Fairbanks,  for 
defendant. 

BUNNELL,  District  Judge.  The  plaintiff  is  a  national 
banking  association  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  United  States,  engaged  in  a  general 
banking  business  at  Fairbanks,  Alaska.  Its  paid-up  capital 
stock  is  $50,000,  consisting  of  500  shares  of  the  par  value 
of  $100  each,  owned  by  six  stockholders — R.  C.  Wood  and 
John  L.  McGinn  each  owning  230  shares,  and  George  Hutch- 
inson, W.  T.  Burns,  Luther  C.  Hess,  and  Henry  Riley  each 
owning  10  shares.  Its  officers  and  directors,  including  Geo. 
Hutchinson,  its  cashier,  are  the  above-named  stockholders. 

On  the  9th  day  of  September,  1907,  the  officers  and  directors 
of  this  institution  were  Samuel  A.  Bonnifield,  its  president, 
John  E.  Bonnifield,  vice  president,  C.  J.  Hurley,  cashier,  Frank 
G.  Manley,  F.  C.  Noyes,  the  defendant  herein,  owning  10 
shares,  and  William  Brelle,  also,  directors.  Its  capital  stock 
was  practically  all  owned  by  Samuel  A.  Bonnifield  and  Frank 
G.  Manley. 

^=»See  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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On  or  about  the  8th  day  of  May,  1909,  there  was  a  sale 
and  transfer  of  all  the  stock  to  E.  T.  Bamette  and  W.  H. 
Parsons,  who  on  the  4th  day  of  May,  1910,  sold  and  transfer- 
red all  of  said  stock  to  R.  C,  Wood  and  John  L.  McGinn. 

Five  separate  causes  of  action  are  stated  against  th^  de- 
fendant, of  which  the  first  is  to  recover  the  sum  of  $25,722.27 
allied  to  be  damages  sustained  by  the  plaintiff  on  account  of 
excessive  loans  made  in  violation  of  the  provisions  of  the 
National  Banking  Act  by  the  directors  a«d  officers  of  said  bank, 
including  this  defendant,  to  an  institution  known  as  the  ''S.  A. 
Bonnifield  Bank" ;  the  second  is  to  recover  from  the  defend- 
ant the  sum  of  $5,627.93,  alleged  to  be  damages  sustained  by 
the  plaintiff  on  account  of  the  act  of  the  directors  and  ofiicers 
of  said  bank,  including  this  defendant,  in  declaring  a  dividend 
in  violation  of  the  provisions  of  said  act  and  thereafter  ap- 
propriating the  same  to  their  own  use ;  the  third  is  to  recover 
from  the  defendant  the  sum  of  $7,168.22,  alleged  to  be  dam- 
ages sustained  by  the  plaintiff  on  account  of  excessive  loans 
made  in  vic^tion  of  the  provisions  of  the  National  Banking 
Act  by  the  directors  and  officers  of  said  bank,  including  this 
defendant,  to  an  institution  styled  the  "Bank  of  Cleary" ;  the 
fourth  and  fifth  are  to  recover  from  the  defendant  the  re- 
spective sums  of  $5,100  and  $7,800,  alleged  to  be  damages  sus- 
tained by  the  plaintiff  on  account  of  excessive  loans  made,  in 
violation  of  the  provisions  of  the  National  Banking  Act,  by  the 
directors  and  officers  of  said  bank  to  John  W.  Corson  and 
Theo.  Witte,  respectively. 

The  defendant  denies  the  separate  and  distinct  existence  of 
the  institutions  called  the  "S.  A.  Bonnifield  Bank"  and  the 
"Bank  of  Cleary,"  and  alleges  that  they  were  nothing  more 
or  less  than  branches  of  the  First  National  Bank,  belonging 
to  and  a  part  of  said  bank.  The  defendant  also  denies  any 
violation  on  his  part  of  any  of  the  provisions  of  the  National 
Banking  Act  respecting  excessive  loans  or  illegal  dividends. 

The  First  National  Bank  of  Fairbanks  was  established  on 
the  12th  day  of  June,  1905,  in  accordance  with  the  provisions 
of  the  National  Banking  Act.  Its  president,  Samuel  A.  Bonni- 
field, directed  its  policy  from  the  date  of  its  organization  until 
the  8th  day  of  May,  1909,  when  all  the  stock  was  sold  to  E. 
T.  Bamette  and  W.  H.  Parsons.  Fairbanks  as  a  placer  min- 
ing camp  was  rich  and  flourishing.  Its  banks,  of  which  there 
were  three,  dealt  in  gold  dust — ^the  principal  resource  of  the 
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camp.  Briefly,  it  was  a  typical  mining  camp  of  the  North. 
Under  such  conditions  one  less  daring  than  Bonnifield,  who  by 
the  evidence  is  shown  to  have  been  somewhat  of  a  plunger, 
would  not  have  undertaken  the  organization  and  management 
of  a  national  bank. 

It  is,  therefore,  not  a  matter  of  surprise  to  find  this  in- 
stitution under  the  direction  of  Bonnifield  following  the  sys- 
tem of  private  banks  in  exacting  a  rate  of  interest  higher  than 
that  allowed  by  law,  making  excessive  loans,  competing  with  its 
rival  banks  in  the  purchase  of  gold  dust,  and  taking  many 
chances  not  contemplated  by  the  terms  of  the  act  under  which 
it  was  organized. 

Two  institutions  soon  sprang  into  existence  on  the  creeks, 
known  as  the  "Bank  of  Cleary"  and  the  "S.  A.  Bonnifield 
Bank." 

The  Bank  of  Cleary  was  opened  at  Cleary  City  in  March^ 
1906.  The  witness  Hutchinson  testified  that  while  in  the  em- 
ployment of  the  First  National  Bank  as  bookkeeper,  at  the 
direction  of  the  president,  Samuel  A.  Bonnifield,  he  opened  the 
books  of  the  Bank  of  Cleary,  that  his  salary  and  expenses  dur- 
ing the  time  he  was  engaged  in  opening  the  books  of  the  Bank 
of  Cleary  were  paid  by  the  First  National  Bank,  and  that 
after  the  Bank  of  Cleary  was  closed  he  checked  up  the  ac- 
counts and  closed  the  books.  The  witness  Rettig  testified  that, 
after  Hutchinson  opened  the  books,  he  (Rettig)  had  full  charge 
of  the  bank  as  agent  or  manager  until  October  or  November, 
1906,  that  he  was  given  his  position  by  Mr.  Bonnifield,  that  he 
understood  he  was  working  for  Mr.  Bonnifield,  that  the  Bank 
of  Cleary  was  connected  with  and  a  branch  of  the  First  Na- 
tional Bank,  that  the  Bank  of  Cleary  shipped  its  gold  dust  to 
the  First  National  Bank  and  did  not  receive  any  commission 
or  profits  for  itself,  and  that  the  Bank  of  Cleary  was  run  for 
the  purpose  of  getting  away  from  the  national  banking  laws. 

The  witness  R.  C.  Wood  testified  that  throi^h  the  First 
National  Bank,  the  Bank  of  Cleary  arranged  for  exchange 
with  the  American  Savings  Bank  &  Trust  Company  of  Seattle 
and  with  the  Western  National  Bank  of  San  Francisco;  that 
it  got  its  funds  in  order  to  carry  on  business  from  the  First 
National  Bank,  the  first  amount  being  $5,305  on  April  5, 
1906.  It  is  further  shown  by  the  evidence  that  the  directors 
of  the  First  National  Bank  provided  the  fund  for  paying  the 
depositors  of  this  institution  the  amount  due  them  when  its 
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affairs  were  wound  up.  The  evidence  also  shows  that  this 
bank  loaned  from  time  to  time  large  sums  of  money  to  F.  G. 
Manley,  who  was  heavily  interested  in  carrying  on  mining  op- 
erations on  the  creeks. 

The  S.  A.  Bonnifield  Bank  was  established  on  Dome  creek 
in  April,  1907. 

The  witness  R.  C.  Wood  testified,  from  the  books  of  the 
S.  A.  Bonnifield  Bank,  that  this  bank  had  no  capital  stock; 
that  the  first  item  on  the  cash  book  of  the  S.  A.  Bonnifield 
Bank  is  under  date  of  April  29,  1907,  and  is  a  credit  to  the 
First  National  Bank  of  cash  in  the  sum  of  $4,500;  that  the 
books  of  the  First  National  Bank  contain  a  corresponding 
debit  entry;  that  Samuel  A.  Bonnifield,  as  president  of  the 
First  National  Bank,  arranged  for  exchange  for  the  S.  A. 
Bonnifield  Bank  with  the  American  Savings  Bank  &  Trust 
Company  of  Seattle  and  with  the  Morton  Trust  Company  of 
New  York.  The  witness  Wood  further  testified  that  the  S.  A. 
Bonnifield  Bank  practically  ceased  to  do  business  in  the  fall 
of  1908;  that  on  the  15th  day  of  February,  1909,  the  amount 
of  its  deposits  was  the  sum  of  $5,668.10,  the  liability  for  the 
payment  of  which  was  assumed  by  the  First  National  Bank. 

The  evidence  discloses  that  these  institutions  were  used  en- 
tirely for  serving  the  First  National  Bank.  On  their  over- 
drafts with  the  First  National  Bank  no  interest  was  charged, 
and  for  their  principal  service — ^that  of  collecting  gold  dust 
for  and  forwarding  it  to  the  First  National  Bank — ^no  profits 
were  reserved  for  themselves.  Loans  made  by  them  were  au- 
thorized by  the  First  National  Bank.  By  their  patrons  they 
were  considered  to  be  a  part  of  the  First  National  Bank,  and 
the  public  shared  in  the  same  belief.  Through  them  loans  and 
transfers  of  account  were  made,  such  as  would  not  be  per- 
missible for  the  First  National  Bank  to  make,  yet  all  for  its 
profit  and  benefit ;  and,  finally,  when  they  ceased  to  exist,  their 
ashes  and  records  became  the  property  of  the  First  National 
Bank.  They  seem  to  have  sprung  full-grown  from  the  corpo- 
rate entity  of  the  First  National  Bank,  lived  their  lives  in  its 
service,  and  were  buried  in  its  family  plot  without  ceremony. 
They  have  every  indication  of  being  a  part  of  the  First  Na- 
tional Bank ;  no  characteristic  is  lacking.  And,  were  it  not  for 
the  provisions  of  section  5190  of  the  Revised  Statutes  (U.  S. 
Comp.  St.  1916,  §  9744),  there  could  be  no  possible  doubt  upon 
this  point.     I  take  it  that  a  national  bank  cannot  establish 
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branch  banks,  except  in  the  manner  provided  by  statute. 
Therefore  I  must  conclude  that  these  banks  must  be  held  to 
be  separate  from  the  First  National  Bank. 

On  the  9th  day  of  September,  1907,  the  defendant  F.  G. 
Noyts,  at  the  request  of  Samuel  A.  Bonnifield,  became  a  di- 
rector of  the  First  National  Bank.  Mr.  Noyes  was  not  a 
banker,  and  did  not  claim  to  be.  He  continued  as  a  director 
until  the  6th  day  of  March,  1909.  He  testified  that  he  believed 
these  institutions  to  be  a  part  of  the  First  National  Bank,  and 
from  the  evidence,  in  so  far  as  any  question  of  intent  or  neg- 
ligence is  concerned,  I  am  warranted  in  finding  that  he  was 
justified  in  this  belief.  The  cashier.  Hurley,  testified  that 
they  were  a  part  of  the  First  National  Bank ;  and,  as  a  witness 
for  the  plaintiff  on  direct  examination,  the  witness  E.  W. 
Griffin^  an  accountant  and  a  national  bank  examiner  appointed 
to  examine  the  affairs  of  the  First  National  Bank,  testified  as 
follows : 

**Q.  Now,  was  there  any  claim  made  by  the  officers  and  directors 
of  the  First  National  Bank,  or  by  Mr.  Noyes  and  Mr.  Bonnifield,  as 
to  how  these  banks  were  being  run  out  there,  as  to  whether  they 
were  separate  and  distinct  Institutions,  or  whether  they  were  part 
and  parcel  of  the  First  National  Bank  of  Fairbanks?  A.  I  was  led 
to  believe,  when  I  first  went  Into  the  bank,  and  afterwards,  that 
they  were  separate  from  the  bank  here  itself;  but,  when  I  got  to 
investigating,  I  found  they  were  part  and  parcel  of  the  bank."         , 

The  Bank  of  Cleary  and  the  S.  A.  Bonnifield  Bank  were  in 
operation  long  prior  to  the  time  Noyes  became  a  director. 
Bonnifield  and  Manley  owned  practically  all  the  stock  of  the 
First  National  Bank.  The  record  shows  that  Manley  was  ex- 
tensively engaged  in  mining  and  was  allowed  heavy  over- 
drafts with  the  Bank  of  Cleary,  while  the  S.  A.  Bonnifield 
Bank  carried  loans  and  overdrafts  of  Bonnifield  in  excess  of 
any  amount  permitted  to  be  loaned  by  the  First  National  Bank. 
The  method  of  thus  operating  was  known  to  Bonnifield,  Man- 
ley,  and  Hurley.  As  necessity  demanded,  notes  taken  by  the 
First  National  Bank  were  transferred  to  one  or  the  other  of 
these  creek  banks,  and  when  the  necessity  for  such  transfer 
ceased  to  exist  were  returned.  Clearly  these  officers  were 
evading  the  provisions  of  the  National  Banking  Act.  The  wit- 
ness Griffin  testified  positively  that  he  advised  the  defendant 
Noyes  in  September,  soon  after  Noyes  became  a  director,  that 
these  banks  would  have  to  be  closed  down,  and  that  Bonnifield 
TiA.R.— 41 
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was  also  advised.  Any  such  notification  was  as  positively 
denied  by  Noyes;  and  the  testimony  of  the  witness  Sproul 
shows  that  Mr.  Griffin  must  be  mistaken.  In  June,  1908« 
Griffin  claims  to  have  made  another  examination  of  the  First 
National  Bank,  but  states  that  he  did  not  notify  Noyes  about 
its  condition.  Nor  was  the  First  National  Bank  without  legal 
advisers,  for  the  record  discloses  that  the  firm  of  McGinn  & 
Sullivan  served  it  at  the  rate  of  $250  per  month.  To  them 
Hurley  testified  that  he  went  frequently  for  advice,  and  that 
he  so  informed  Noyes.  There  is  nothing  in  all  the  evidence 
to  show  that  Bonnifield,  Manley,  Hurley,  Griffin,  or  McGinn 
&  Sullivan  ever  notified  Noyes  of  the  method  employed  in 
making  loans  or  of  allowing  overdrafts  to  the  creek  banks. 
His  advice  on  such  matters  was  not  asked  for,  and  was  not 
wanted.  It  is  true  that  Noyes  signed  the  reports  to  the  Comp- 
troller of  the  Currency  dated  December  3,  1907,  February 
2,  1908,  May  14,  1908,  and  July  15,  1908.  These  reports  show 
an  increase  in  overdrafts  of  the  bank  of  Cleary  from  $83,733.- 
93  on  December  3,  1907,  to  $140,556.08  on  July  15,  1908,  and 
of  the  S.  A.  Bonnifield  Bank  from  $28,811.24  on  December  3, 
1907,  to  $72,583.05  on  July  15,  1908.  The  plaintiff  has  taken 
the  position  that  this  increase  should  have  challenged  the  at- 
tention of  the  defendant,  and,  because  no  investigation  was 
made  by  him,  he  is  liable  because  of  his  negligence.  Noyes  was 
bound  to  sign  these  reports.  The  condition  was  not  of  his 
making. 

"It  Is  not  enough  to  show  that  the  condition  existed.  A  partlcipa* 
tion  in  the  illegal  acts  must  be  shown,  or  such  negligence  as  wUl 
bring  the  defendant  clearly  within  the  provisions  of  the  act." 

It  has  been  shown  that,  where  Noyes  was  consulted  about 
making  loans,  he  objected,  stating  that  the  depositors'  money 
should  not  be  loaned.  This  was  his  idea,  and  therefore  it 
seems  he  was  not  consulted.  The  plaintiff  takes  the  position 
that  it  is  unnecessary  to  show  how  the  overdrafts  occurred, 
except  in  a  few  instances,  and  in  brief  says  to  the  defendant : 

"Here  are  the  books.  They  are  your  making.  Xou  are  bound  by 
the  results  shown.  You  have  made  the  law  of  this  case,  and  from 
you  we  are  entitled  to  recover." 

If  the  national  bank  examiner  from  his  investigation  found 
that  these  banks  were  a  part  and  parcel  of  the  First  National 
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Bank,  it  would  seem  a  harsh  finding  indeed  to  hold  that,  so 
far  as  the  question  of  negligence  is  concerned,  Noyes  would 
be  liable  on  that  ground.  He  at  least  should  not  be  held  on  the 
charge  of  negligence  to  be  better  advised  than  the  bank  exam- 
iner or  the  cashier,  Hurley,  who  testified  that  the  purpose  of 
these  two  banks  was  "to  compete  with  the  other  banks  on  the 
creeks  in  the  purchase  of  gold  dust  and  other  business  also, 
as  far  as  they  had  to  in  the  way  of  competing,'*  and  that  "they 
were  being  maintained  by  the  First  National." 

In  addition,  it  has  not  been  proven  that  Noyes  was  advised 
of  the  contents  and  import  of  the  letter  of  the  Comptroller  of 
the  currency  under  date  of  January  18,  1908.  The  letter  sign- 
ed by  Noyes  on  the  1st  of  August,  1908,  shows  that  he  had 
notice  of  the  contents  of  the  Comptroller's  letter  of  June  23, 
1908.  This  letter,  however,  had  not  been  called  to  his  atten- 
tion until  after  July  15,  1908.  From  August  1,  1908,  efforts 
were  made  to  comply  with  the  instructions  of  the  Comptroller, 
and  the  overdrafts  were  soon  brought  within  the  limits  pre- 
scribed by  law.  Some  complaint  is  made  because  the  books  of 
the  First  National  Bank  would  show  an  overdraft  on  a  date 
subsequent  to  August  1st,  in  excess  of  what  it  was  on  August 
1st.  The  general  result  was  to  reduce  the  overdrafts,  and 
finally  to  bring  them  entirely  within  the  amount  permitted  by 
law.  The  plaintiff  has  not  tmdertaken  to  show  what  caused 
the  daily  balances  to  vary  after  August  1st.  At  that  time  of 
the  year  it  is  reasonable  to  presume  that  gold  dust  was  being 
collected  for  the  First  National  Bank  by  the  creek  banks,  and 
that  cash  to  pay  for  the  same  had  been  remitted  to  the  creek 
banks  and  charged  to  them  before  the  shipments  of  dust  reach- 
ed Fairbanks. 

I  am  therefore  compelled  by  the  evidence  to  find  .that  the 
overdrafts,  classed  as  loans,  to  those  creek  banks,  were  not 
made  with  the  knowledge  of  the  defendant,  neither  were  they 
the  result  of  intention  on  his  part  to  violate  the  law,  nor  did 
they  exist  by  reason  of  such  negligence  or  acquiescence  on  his 
part  as  to  render  him  liable  in  damages. 

If  Noyes  was  not  liable  under  the  provisions  of  the  Bank- 
ing Act  for  the  existence  of  the  overdrafts  to  the  creek  banks, 
I  take  it  that  under  the  allegations  of  this  complaint  he  is  not 
responsible  for  any  loss  occasioned  thereby,  but  that  it  was 
his  duty  to  exercise  usual  and  ordinary  care  in  seeing  that  the 
First  National  Bank  reduced  its  losses  to  a  minimum. 
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In  its  first  cause  of  action  the  plaintiff  charges : 

Paragraph  3:  "That  said  S.  A.  Bonnlfleld  Bank  was  without  capital 
or  other  assets,  and  from  Its  opening  until  Its  close  the  capital, 
assets,  deposits,  and  moneys  of  the  said  First  National  Bank  were 
wrongfully,  knowingly,  and  negligently  loaned  and  used  by  the  offi- 
cers and  directors  of  said  First  National  Bank,  In  large  sums,  quan- 
tities, and  amounts.  In  the  establishing,  carrying  on,  and  conducting 
of  said  S.  A.  Bonnlfleld  Bank.  That  said  S.  A.  Bonnlfleld  Bank 
carried  on  a  general  banking  business,  and  was  established,  operated, 
and  conducted,  as  aforesaid,  by  the  officers  and  directors  of  said 
First  National  Bank  of  Fairbanks,  for  the  purpose  primarily  of 
avoiding  and  evading  the  national  banking  laws  of  the  United 
States,  and  imrticularly  that  part  thereof  which  prohibited  national 
banking  associations  from  lending  to  any  one  person,  corporation,  or 
flrm,  more  than  ten  per  cent  of  their  paid-up  capital  and  surplus." 

Paragraph  5:  "That  upon  the  15th  day  of  November,  1907,  the 
said  S.  A.  Bonnlfleld  Bank  had  a  deposit  of  $600.02  with  the  said 
First  National  Bank.  That  upon  the  16th  day  of  November,  1907. 
the  said  S.  A.  Bonnlfleld  Bank  had  an  overdraft  with  said  First 
National  Bank  amounting  to  the  sum  of  $24,122.24.  That  from 
said  16th  day  of  November,  1907,  the  said  overdraft  of  the  said  S.  A, 
Bonnlfleld  Bank  with  the  said  First  National  Bank  varied  and  in- 
creased In  amounts  from  the  6th  day  of  May,  1908,  when  it  reached 
its  maximum  amount,  to  wit,  the  sum  of  $132,018.99.  That  from 
said  6th  day  of  May,  1908,  the  amount  of  said  overdraft  varied  and 
decreased  until,  on  the  18th  day  of  August,  1908,  the  amount  thereof 
was  the  sum  of  $53,240.84.  ♦  ♦  ♦  That  all  said  overdrafts  were 
knowingly  permitted  to  be  made  and  exist  by  the  officers  and  direc- 
tors of  said  First  National  Bank,  including  this  defendant." 

It  is  further  charged  that  on  the  18th  day  of  August,  1908, 
the  officers  and  directors  of  said  First  National  Bank  permitted 
two  credits  to  be  applied  on  the  above  overdraft  of  $53,240.84, 
which  credits  amounted  to  the  sum  of  $39,563.12,  of  which  the 
first  was  "Stock,  merchandise,  and  book  accounts  of  Tanana 
Commercial  Co.,  $20,291. 52,'*  and  the  second,  "Warehouses 
Nos.  1  and  2,  $19,271.60";  that  the  value  of  said  credit  en- 
tries proved  to  be  of  the  value  of  $19,943.86  only,  thereby 
causing  a  loss  of  $19,619.26.    Paragraph  9  charges : 

"That  from  said  18th  day  of  August,  1008,  until  the  close  of  said 
S.  A.  Bonnlfleld  Bank,  the  apparent  overdrafts  of  said  S.  A.  Bonnl- 
fleld Bank,  as  they  appeared  upon  the  books  of  said  First  National 
Bank,  varied  in  amount,  sometimes  being  in  excess  of  the  statutory 
limit  and  sometimes  within  it,  until,  upon  the  15th  day  of  February-, 
1909,  the  apparent  amount  thereof  was  the  sum  of  $6,103.01."  That 
said  sum  of  $6,103.01  has  never  been  i>aid,  and  that  there  has  there- 
fore been  a  total  loss  by  virtue  of  said  excessive  loans  amounting 
to  $25,722.27. 
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Prior  to  the  time  Noyes  became  a  director  of  the  First  Na- 
tional Bank,  the  Tanana  Commercial  Company  had  executed 
its  notes  to  the  First  National  Bank  between  the  dates  of  Jan- 
uary 7,  1907,  and  September  3,  1907,  amounting  to  $14,500. 
On  the  22d  of  January,  1908,  the  Tanana  Commercial  Company 
was  further  indebted  to  the  First  National  Bank  for  overdrafts 
amounting  to  $5,249.26,  and  interest  thereon  of  $542.26,  mak- 
ing a  total  indebtedness  of  $20,291.52. 

From  the  mass  of  testimony  presented,  the  plaintiff  in  its 
brief  has  made  a  careful  statement  of  just  what  transpired 
on  the  22d  day  of  January,  1908.    (Plaintiff's  Brief,  page  68) : 

"Upon  that  date  the  First  National  Bank  charged  the  S.  A.  Bonni- 
fleld  Bank  with  the  sum  of  $20,291.52,  and  the  S.  A.  Bonnifield  Bank 
in  turn  charged  the  individual  account  of  S.  A.  Bonnifield  with  said 
sum  of  $20,291.52.  So  then,  as  far  as  the  records  of  the  S.  A. 
Bonnifield  Bank  and  the  First  National  Bank  are  concerned,  as  well 
as  hy  the  note  and  mortgage  given  to  S.  A.  Bonnifield,  the  Tanana 
Commercial  Company  became  indebted  to  S.  A.  Bonnifield  in  the 
sum  of  $20,291.52,  S.  A,  Bonnifield  became  indebted  to  the  S.  A. 
Bonnifield  Bank  in  a  like  amount,  and  the  S.  A.  Bonnifield  Bank 
became  the  debtor  of  the  First  National  Bank  in  the  same  amount," 

The  plaintiff  insists  that  this  was  a  complete  novation  of 
contract,,  behind  which  no  inquiry,  even  in  an  equitable  ac- 
tion, can  be  made. 

Section  9  of  the  by-laws  provides  as  follows : 

*'The  president  of  the  bank  shall  be  responsible  for  all  such  sums 
of  money  and  property  of  every  kind  as  may  be  intrusted  to  his  care 
or  placed  in  his  hands  by  the  board  of  directors  or  by  the  cashier, 
or  otherwise  come  into  his  hands  as  president,  and  shall  faithfully 
discharge  his  duties  as  such  president,  and  faithfully  and  honestly 
apply  and  account  for  all  sums  of  money  and  other  property  of  this 
bank  that  may  come  into  his  hands  as  such  president,  and  pay  over 
and  deliver  them  to  the  order  of  the  board  of  directors,  or  to  any 
other  person  authorized  by  the  board  to  receive  them." 

I  have  no  doubt  that  it  was  the  purpose  of  Mr.  Bonnifield 
on  the  22d  of  January,  1908,  to  get  the  account  of  the  Tanana 
Commercial  Company  off  the  books  of  the  First  National 
Bank,  and  that  the  transfers  made  were  with  that  sole  object 
in  view.  Of  this  transaction  Noyes  was  not  advised,  neither 
was  he  consulted  concerning  it;  and  on  the  18th  of  August, 
1908,  when  the  item  of  $20,291.52  was  transferred  to  the  First 
National  Bank,  it  was  the  best  way  of  putting  it  where  it 
properly  belonged.    If  Bonnifield  did  not  discharge  according 
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to  law  the  obligations  of  his  trust  with  respect  to  this  transac- 
tion this  plaintiff  could  have  instituted  long  ago  a  proper  ac- 
tion to  recover  its  losses. 

When  advised  that  losses  had  been  sustained  on  account  of 
the  dealings  of  the  First  National  Bank  with  the  creek  banks, 
the  dividend  which  Noyes  was  entitled  to  receive  from  the 
First  National  Bank  he  donated  to  its  use. 

By  its  second  cause  of  action  the  plaintiff  seeks  to  recover 
from  the  defendant  the  sum  of  $5,627.93  damages  alleged  to 
have  resulted  by  declaring  and  paying  a  dividend  in  violation 
of  the  provisions  of  the  National  Banking  Act,  whereby  its 
capital  was  impaired  to  the  extent  of  the  above-mentioned 
sum.  The  contention  is  that  the  capital  stock,  surplus,  and  \m- 
divided  profits  of  the  First  National  Bank,  as  shown  by  the 
books  of  the  bank  on  the  13th  day  of  February,  1909,  was  the 
sum  of  $142,822.27.  From  this  amount  is  to  be  deducted  the 
capital  stock  of  $50,000,  20  per  cent,  of  this  amount,  or  the 
sum  of  $10,000,  and  all  bad,  worthless  and  uncollectible  loans, 
discounts  and  accounts,  which  were  more  than  six  months 
past  due,  and  upon  which  no  payment  of  principal  or  interest 
had  been  made  within  six  months,  and  which  were  not  well 
secured,  or  in  the  process  of  collection,  and  which  never  were 
paid.  The  list  of  such  loans,  discounts,  and  accounts  is  al- 
leged to  be  $48,450.67.  The  evidence  shows  that  of  this 
amount  the  sum  of  $281.27,  designated  "Albrecht  taxes," 
should  be  deducted,  leaving  a  balance  of  $48,169.40.  So  that, 
if  there  were  no  other  assets  that  could  be  considered  in  de- 
claring and  paying  a  dividend  of  $40,000,  it  would  result  in 
an  impairment  of  the  capital  stock  of  the  First  National  Bank 
in  the  sum  of  $5,346.66. 

The  witness  Hurley,  cashier  of  the  First  National  Bank  at 
the  time  the  dividend  was  declared,  testified  that  on  that  date 
the  accrued  interest  would  amount  to  approximately  $9,000. 
It  is  also  shown  that  on  that  date  there  was  in  the  custody 
and  control  of  Samuel  A.  Bonnifield,  the  president  of  the  bank, 
numerous  other  assets  subsequently  turned  over  to  the  bank, 
among  which  one,  the  item  designated  "Smallwood  mortgage," 
has  produced  for  the  First  National  Bank  the  sum  of  $17,285.- 
16.  It  is  true  that  it  was  entered  on  "Bonds  and  Securities 
Account"  for  $1  only ;  but  I  take  it  that,  in  an  equitable  action 
such  as  this,  the  court  will  concern  itself  with  facts  rather  than 
fictions  and  absurd  technicalities. 
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The  plaintiff  contends  that  these  assets,  the  list  of  which 
totals  the  sum  of  $43,144.57,  in  addition  to  accrued  interest 
to  April  28,  1909,  amounting  to  $13,950.14,  marked  PlaintifFs 
Exhibit  V,  and  headed  "Other  Assets  Not  Shown  on  Books," 
was  in  the  nature  of  some  kind  of  a  present  or  donation  made 
by  Mr.  Bonnifield  at  the  time  the  stockholders  sold  their 
stock.    The  first  item  on  this  list  reads: 

"S.  A.  Bonnifield,  trustee,  a/c  gold  dust  Cascaden  matter,  $24,- 
637.68." 

There  is  no  testimony  to  show  that  these  assets  were  the 
personal  property  of  Bonnifield.  In  the  very  nature  of  things 
it  is  altogether  more  reasonable  to  presume  that  these  assets 
were  the  property  of  the  bank  in  the  hands  of  Mr.  Bonnifield 
as  president,  acting  under  the  provisions  of  section  9  of  the 
by-laws  (Plaintiff's  Exhibit  V),  than  to  presume,  as  suggested 
by  plaintiff,  just  something  thrown  in  to  make  the  deal  go. 

In  its  third  cause  of  action  the  plaintiff  seeks  to  recover 
from  the  defendant  damages  in  the  sum  of  $7,168.22,  alleged 
to  have  been  caused  by  excessive  loans  to  the  Bank  of  Cleary 
by  the  officers  and  directors  of  the  First  National  Bank,  in- 
cluding this  defendant,  in  violation  of  the  provisions  of  the  Na- 
tional Banking  Act.  The  evidence  shows  that  on  the  29th  day 
of  October,  1907,  the  Bank  of  Cleary  was  indebted  to  the 
First  National  Bank  in  the  sum  of  $25,421.66.  C.  L.  Carlson 
owed  the  First  National  Bank  the  sum  of  $6,253.68  and  the 
Bank  of  Cleary  the  sum  of  $22,690.01.  On  the  30th  of  Octo- 
ber the  First  National  Bank  transferred  the  indebtedness  of 
Carlson  to  it  to  the  Bank  of  Cleary,  so  that  on  said  date  the 
books  of  the  Bank  of  Cleary  showed  Carlson  indebted  to  it  in 
the  sum  of  $28,973.69.  On  the  same  day  the  account  of  Carl- 
son was  transferred  to  the  First  National  Bank,  with  the  result 
that  Carlson  appeared  indebted  to  the  First  National  Bank  in 
the  sum  of  $28,973.69,  and  the  Bank  of  Cleary  had  a  credit 
balance.  Samuel  A.  Bonnifield  on  the  same  day  paid  the  First 
National  Bank  $20,000  on  the  Carlson  account  and  took  Carl- 
son's note  for  $8,973.69.  Various  transfers  of  the  Carlson  note 
were  made  between  the  First  National  Bank  and  the  Bank 
of  Cleary  subsequent  to  October  30,  1907,  until  on  the  13th 
day  of  Efecember,  1907,  Samuel  A.  Bonnifield  took  a  new  note 
from  C.  L.  Carlson  in  the  sum  of  $10,158.22,  on  which  there 
has  been  collected  the  sum  of  $2,990,  leaving  an  unpaid  balance 
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of  $7,168.22  and  interest.  Although  this  note  was  payable 
to  Bonnifield,  the  whole  series  of  transactions  show  it  was  the 
property  of  the  First  National  Bank.  It  was  subsequently 
indorsed  "without  recourse"  and  delivered  to  the  First  Na- 
tional Bank. 

The  court  is  not  justified  in  giving  these  transactions  the 
strained  constructions  sought  by  the  plaintiff,  to  establish  a 
loss  in  the  sum  of  $7,168.22  by  reason  of  excessive  loans  to 
the  Bank  of  Cleary,  in  violation  of  the  provisions  of  the 
National  Banking  Act.  The  situation  was  simply  this:  The 
Bank  of  Cleary  owed  the  First  National  Bank.  Carlson  owed 
the  First  National  Bank  and  the  Bank  of  Cleary.  On  the  same 
day  S.  A.  Bonnifield  undertook  the  payment  of  $20,000  of 
Carlson's  indebtedness,  and  took  Carlson's  note  in  the  sum  of 
$8,973.69,  with  the  result  that  the  Bank  of  Cleary  had  a  credit 
balance  with  the  First  National  Bank.  This  sum  of  $8,973.69 
was  less  than  10  per  cent,  of  the  capital  and  surplus  of  the 
First  National  Bank,  even  considering  the  capital  and  surplus 
to  be  only  $115,000.  This  is  also  true  of  the  note  given  by 
Carlson  on  the  13th  of  December,  1907,  in  the  sum  of  $10,- 
158.22. 

It  must  be  borne  in  mind  that  Carlson,  on  the  29th  of  Octo- 
ber, 1907,  was  indebted  to  the  First  National  Bank  in  the  sum 
of  $6,283.68,  of  which  amount  the  sum  of  $583.68  was  usuri- 
ous interiest,  and  that  in  the  note  of  $10,158.22,  m  addition 
to  the  above  sum  of  $583.68,  there  is  the  further  sum  of  $1,- 
184.53  usurious  interest.  I  take  it  that  section  687  of  the  Com- 
piled Laws  of  Alaska,  in  connection  with  R.  S.  §§  5197,  5198 
(U.  S.  Comp.  St.  1916,  §§  9758,  9759),  is  to  be  followed  and 
observed  in  any  and  every  action  where  it  is  shown  to  the 
court  that  usurious  interest  has  been  charged. 

Section  687  is  as  follows : 

"If  It  shaU  be  ascertained  in  any  action  brought  on  any  contract 
that  a  rate  of  interest  has  been  contracted  for  greater  than  is  au- 
thorized by  this  chapter,  either  directly  or  indirectly,  in  money, 
property,  or  other  valuable  thing,  or  that  any  gift  or  donation  of 
money,  property,  or  other  valuable  thing  has  been  made  or  promised 
to  be  made  to  a  lender  or  creditor,  or  to  any  person  for  him,  directly 
or  indirectly,  either  by  the  borrower  or  debtor,  or  any  person  for 
him,  the  design  of  which  is  to  obtain  for  money  so  loaned,  or  for 
debts  due  or  to  become  due,  a  rate  of  interest  greater  than  that 
specified  by  the  provisions  of  this  chapter,  the  same  shall  be  deemed 
to  be  usurious  and  shall  work  a  forfeiture  of  the  entire  interest  on 
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the  debt.  The  court  before  which  6uch  action  Is  prosecuted  shall 
i-ender  judgment  for  the  amount  due,  without  interest,  on  the  sum 
loaned  or  the  debt  contracted,  against  the  defendant  and  in  favor  of 
the  plaintiff  and  against  the  plaintiif  for  costs  of  action,  whether 
such  action  be  contested  or  not." 

Take,  then,  this  balance  of  $7,168.22,  and  deduct  from  it  the 
sum  of  $1,768.21  usurious  interest,  and  we  have  the  sum  of 
$5,400.01,  being  $299.99  less  than  the  note  of  $5,700  due  the 
First  National  Bank  on  the  29th  day  of  May,  1907.  This  note 
of  $5,700  includes  $700  of  usurious  interest,  for  on  October 
29,  1906,  seven  months  prior,  the  amount  was  $5,000  only. 
How,  then,  can  it  be  said  that  there  is  a  loss  resulting  from 
excessive  loans  to  the  Bank  of  Cleary  in  this  cause  of  action? 
The  amount  now  legally  due  from  Carlson  is  less  than  his 
note  given  to  the  First  National  Bank  after  Noyes  became  a 
director. 

^'Although  payments  made  on  a  note  are  first  to  be  applied  in 
settlement  of  the  interest,  if  the  interest  is  usurious,  the  amount  so 
paid  will  be  applied  on  the  principal."    39  Cyc.  1026. 

In  an  action  by  a  national  banking  association  against  one  of 
its  directors  to  recover  damages  alleged  to  have  been  caused 
by  an  excessive  loan,  in  violation  of  the  provisions  of  the 
National  Banking  Act,  the  directors  will  be  permitted  to  show 
the  nature  and  origin  of  the  entire  transaction,  and  usurious 
interest  found  to  be  included  with  the  principal  of  the  note 
will  be  deducted  in  determining  whether  or  not  the  loan  is  ex- 
cessive. 

Furthermore,  it  is  not  shown  by  the  evidence  that  the 
defendant  Noyes  either  knowingly  or  negligently  participated 
in,  consented  to,  or  in  any  way  acquiesced  in  any  of  the  matters 
set  forth  in  this  cause  of  action.  The  president  and  the 
cashier  alone  seemed  to  have  consummated  all  the  transactions 
testified  to  without  consulting  with  any  of  the  directors,  and 
it  is  further  shown  by  the  evidence  that  the  defendant  had  no 
knowledge  of  what  actually  did  occur  until  after  this  suit  was 
instituted. 

In  its  fourth  cause  of  action  the  plaintiff  alleges : 

"That  upon  the  17th  day  of  July,  1908,  and  up  to  the  15th  day  of 
August,   1908,   the  officers   of  the   First   National  Bank,   with   the 
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knowledge,  consent,  acquiescence  and  approval  of  Its  board  of  direc- 
tors, loaned  to  J.  W.  Corson  the  sum  of  $14,500." 

The  evidence  discloses  that  between  the  dates  above  men- 
tioned one  J.  W.  Corson  and  his  political  manager  drew  sundry 
drafts  that  were  cashed  by  the  cashier  of  the  First  National 
Bank  in  the  sum  of  $14,500.  In  May,  1908,  F.  G.  Manley,  one 
of  the  directors  of  the  First  National  Bank,  paid  on  account  of 
the  above  drafts  the  sum  of  $4,000.  On  the  30th  of  September, 
1909,  he  paid  the  further  sum  of  $5,100  in  pursuance  of  an 
agreement  entered  into  by  the  First  National  Bank  and  himself, 
which  is  as  follows: 

''Ttiis  agreement,  made  and  entered  into  this  23d  day  of  S^tem- 
ber,  1909,  by  and  between  the  First  National  Bank  of  Fairbanks, 
Alaska,  party  of  the  first  part,  and  F.  G.  Manley,  of  the  same  place, 
party  of  the  second  part,  witnesseth: 

**That  whereas  a  controversy  has  heretofore  existed  between  the 
party  of  the  first  part  and  the  party  of  the  second  part  in  regard  to 
the  liability  of  the  party  of  the  second  part  for  certain  moneys  ad- 
vanced to  John  W.  Corson  by  the  party  of  the  first  part,  and  which 
is  evidenced  by  certain  drafts; 

"And  whereas,  the  controversy  that  has  existed  between  the  par- 
ties hereto  has  this  day  been  settled,  it  being  agreed  between  the  party 
of  the  first  part  and  the  party  of  the  second  part  that  they  should 
share  any  loss  that  may  be  sustained  on  account  of  said  drafts  or 
moneys  advanced  to  the  said  John  W.  Corson,  equally; 

"And  whereas,  there  Is  now  due  upon  said  drafts  the  sum  of 
$10,200,  and,  according  to  the  terms  of  the  agreement  entered  into 
between  the  party  of  the  first  part  and  the  party  of  the  second  part, 
the  party  of  the  second  part  is  to  give  his  note  to  the  party  of  the 
first  part  for  one-half  of  said  amount,  to  wit,  the  stun  <^  ^,100; 

"And  whereas,  said  party  of  the  secQnd  part  has  complied  here- 
with by  giving  his  said  note; 

"And  whereas,  it  is  further  agreed  between  the  parties  hereto  that 
any  and  all  moneys  that  shall  be  collected  from  the  said  John  W. 
Corson  on  account  of  said  drafts,  or  on  account  of  a  Judgment  recov- 
ered against  him  in  Seattle,  state  of  Washington,  shall  be  shared  by 
the  party  of  the  first  part  and  the  party  of  the  second  part,  equally: 

"Now,  therefore,  this  agreement  witnesseth  that  the  party  of  the 
first  part,  for  and  in  consideration  of  said  note  of  five  thousand  one 
hundred  dollars  ($5,100),  does  hereby  release  the  party  of  the 
second  part  from  any  further  liability  upon  said  drafts,  or  for  money 
advanced  to  the  said  John  W.  Corson  by  the  party  of  the  first  part, 
and  does  hereby  agree  to  and  with  the  party  of  the  second  part 
that  one-half  of  any  money  that  shall  be  collected  by  said  party  of 
the  first  part  upon  said  drafts  or  upon  any  Judgment  that  has  been 
or  may  be  hereafter  recovered  against  the  said  John  W.  Corson 
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shall  be  turned  over  or  credited  to  the  account  of  the  party  of  the 
second  part. 

"In  witness  whereof  the  parties  have  hereunto  set  their,  hands 
this  the  day  and  year  first  above  written. 

"First  National  Bank, 
"By  0.  J.  Hurley,  Pres, 

••F.  G.  Manley, 
"By  Henry  Biley,  Atty.  in  Fact. 
"Witnessed  by  E.  Lewis  Kavanaugh, 
"M.  Goodman." 

The  evidence  does  not  show  that  the  defendant  Noyes  knew 
an3rthing  about  the  cashing  of  the  J.  W.  Corson  drafts,  or  in 
fact  could  have  known  anything  about  the  cashing  of  them, 
unless  he  had  actually  been  present  at  the  time  the  cashier  paid 
out  the  money.  I  quote  the  testimony  of  the  witness  C.  J. 
Hurley  upon  interrogatories  propounded  by  Mr,  De  Journel, 
attorney  for  the  defendant: 

"Q.  Did  you  ever  consult  with  Mr.  Noyes  about  cashing  these 
drafts?    A.  No,  sir. 

"Q.  Did  you  ever  inform  him  that  they  were  cashed?  A.  Yes,  sir ; 
after  they  came  back. 

"Q.  When  was  that,  about?  A.  I  can't  say  how  long  after  they 
were  returned  unpaid. 

"Q.  A  month  or  two,  or  three,  or  what?  A,  I  should  say  within 
a  month,  anyway. 

"Q.  But  you  never  did  before  you  cashed  these  drafts,  did  you? 
A.  No,  sir;  I  don't  think  I  said  anything  to  Mr.  Noyes  about  it 
until  I  had  seen  Mr.  Manley  and  he  had  repudiated  them,  and  then 
I  Informed  Mr.  Noyes  about  the  transaction.  But  how  long  that 
was  I  couldn't  say,  because  Manley  was  not  here  sometimes  for 
long  intervals." 

Also  the  testimony  of  Noyes,  the  defendant,  upon  interroga- 
tories propounded  by  Mr.  De  Journel : 

"Q.  Now,  teU.  US'  what  you  know  about  the  Corson  matter,  Mr. 
Noyes — the  Corson  drafts.  When  were  you  apprised  for  the  first 
time  that  there  was  such  an  account?  A.  I  can't  fix  the  exact  time* 
I  don't  remember  Just  how  it  came  up,  but  there  was  something  said. 
Mr.  Hurley,  I  think,  spoke  to  me  about  it,  and  said  that  these  drafts 
were  returned. 

"Q.  He  must  have  told  you  that  the  drafts  had  been  cashed  for 
Corson?  A.  Yes;  there  were  some  drafts  cashed  for  Corson,  and 
they  were  returned.  And  I  said,  'Instead  of  you  cashing  the  drafts, 
why  didn't  you  have  the  money  wired  to  the  credit  of  the  bank  in 
Seattle,  if  he  had  money  out  there?*  He  said,  'Well,  Manley  came 
in  here  and  guaranteed — said  it  was  all  right  and  absolutely  per- 
fectly good,'  and  he  said,  'I  done  it' 
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"Q.  That  was  when?    A.  I  can't  fix  the  time. 

•*Q.  That  was  after  the  drafts  had  come  back?  A.  After  the  drafts 
was  returned  from  Seattle,  repudiated,  or  from  Nome,  or  wherever 
they  were  sent.  I  don't  know  as  he  told  me.  But  they  were  re- 
turned here." 

"To  hold  a  director  liable  for  excessive  loans,  it  Is  not  enough  to 
show  that  after  the  loan  was  made  the  director  knew  of  It.  The 
act  of  making  the  loan,  consenting  to  It,  agreeing  that  it  be  made,  is 
the  knowledge  imputable  to  a  director,  and  not  knowledge  that  it 
had  been  done." 

It  is  also  to  be  noted  that  in  this  cause  of  action,  as  well 
as  in  the  fifth  cause  of  action,  it  is  alleged  that  the  excessive 
loans  were  made  "with  the  knowledge,  consent,  acquiescence, 
and  approval  of  its  board  of  directors" ;  whereas,  in  the  first, 
second,  and  third  causes  of  action  it  is  alleged  that  the  illegal 
acts  were  committed  "with  the  knowledge,  consent,  and  ac- 
quiescence of  its  board  of  directors,  including  this  defendant." 

Plaintiff  seeks  to  recover  on  its  fifth  cause  of  action  on  ac- 
count of  excessive  loans  made  to  Theodore  Witte.  The  first 
loan  was  January  14,  1909,  for  $3,000;  the  second  loan  Jan- 
uary 28,  1909,  for  $4,320,  $320  of  which  is  proven  to  be  usuri- 
ous interest;  and  the  third,  February  8,  1909,  for  $3,500, 
making  a  total  of  $10,500.  It  is  admitted  by  the  plaintiff  that 
the  capital  and  surplus  of  the  First  National  Bank  on  the  8th 
day  of  February,  1909,  was  $115,000.  The  amount  of  $10,- 
500  was  clearly  within  the  provisions  of  the  National  Banking 
Act.  Thereafter,  on  the  5th  day  of  March,  Witte's  overdraft 
amounted  to  $1,203.43,  which  was  paid  on  the  8th  day  of 
March,  1909.  The  complaint  alleges  that  Noyes  was  a  di- 
rector "up  to  the  5th  day  of  March,  1909."  Furthermore,  it 
is  not  shown  by  the  evidence  that  Noyes,  as  one  of  the  direc- 
tors of  the  First  National  Bank,  knew  anything  about  the  loans 
and  overdraft,  consented  to  them,  acquiesced  in  their  existence, 
or  approved  of  them.  And  the  plaintiff  in  its  complaint  does 
not  specifically  so  charge. 

It  must  be  borne  in  mind  in  this  case  that  the  corporation 
has  instituted  and  is  prosecuting  the  action  to  recover  damages 
for  itself.  Once  since  the  date  of  its  organization  it  seems  to 
have  been  in  financial  difficulty.  This  was  during  the  panic 
of  1907  and  1908,  when  for  a  few  months  it  was  forced  to  is- 
sue "scrip,"  all  of  which  was  soon  redeemed.  Noyes  was  a 
director  during  this  period,  and  was  principally  concerned,  as 
he  has  testified,  in  seeing  that  the  bank  kept  open  and  that 
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there  was  no  loss  to  its  depositors  or  general  creditors.  Such 
action  on  his  part  is  worthy  of  consideration  in  a  case  such  as 
this,  where  it  is  charged  that  he  was  knowingly,  willfully,  and 
negligently  avoiding  the  provisions  of  the  law. 

The  condition  existing  when  he  became  a  director  was  not 
of  his  making.  The  plaintiff  contends  that  he  was  negligent,  in 
that  he  did  not  at  once  inquire  into  the  details  of  the  manage- 
ment of  the  bank.  The  evidence  in  this  case  discloses  that  it 
has  taken  the  present  officers  of  this  bank  several  years  to  de- 
termine whether  or  not  an  action  should  be  instituted  against 
the  defendant.  Attorneys,  bank  examiners,  and  accountants, 
after  extended  investigation  of  a  mass  of  records,  in  which 
they  were  aided  by  subsequent  developments  of  the  bank's 
transactions,  finally,  five  years  after  Noyes  ceased  to  be  a  di- 
rector, arrived  at  the  conclusion  that  he  was  negligent  in  the 
discharge  of  his  duties  during  his  brief  directorate. 

The  Comptroller  of  the  Currency  wanted  the  bank  kept  open, 
if  possible.  It  was  only  natural  that  during  a  financial  panic 
Noyes'  attention  should  have  been  directed  to  a  vigorous  effort 
to  keep  the  bank  open  and  see  that  the  depositors  were  safe. 
This  was  of  paramount  importance.  Any  other  course  would 
have  been  exceedingly  ill-advised,  and  probably  would  have 
been  disastrous  to  all  concerned. 

Suppose  Noyes  had  proceeded  upon  the  course  of  investiga- 
tion suggested  by  counsel.  Naturally  he  would  have  turned  to 
the  bank  examiner.  Griffin,  and  the  cashier,  Hurley,  who  have 
testified  that  the  creek  banks  were  a  part  and  parcel  of  the 
First  National  Bank.  The  bank  had  a  firm  of  competent  at- 
torneys to  represent  it.  Its  solvency  was  not  questioned. 
Under  such  conditions  I  cannot  find  that  Noyes  was  negligent 
because  he  failed  to  initiate  the  now  after-thought  suggestions 
upon  which  plaintiff  lays  so  much  stress. 

The  overdrafts  with  the  creek  banks  were  allowed  by  Hur- 
ley, the  cashier,  without  consulting  with  Noyes  in  any  way, 
and  the  records  disclose  that  the  loans  made  by  them  were  au- 
thorized by  the  First  National  Bank.  The  exact  nature  of  the 
transactions  making  up  each  day's  business  is  not  shown,  ex- 
cept generally.  The  witness  Wood  testifies  that  it  came  about 
in  numerous  transactions — the  shipment  of  cash  to  the  S.  A. 
Bonnifield  Bank,  the  cashing  of  their  checks,  and  the  transac- 
tion of  other  business  for  their  account. 

In  the  first  instance  Bonnifield  and  Manley  owned  practical- 
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ly  all  the  stock.  Then  there  was  the  sale  to  Bamette  and  Par- 
sons, who  in  turn  sold  to  Wood  and  McGinn.  Hurley  negoti- 
ated the  sale  to  Barnette  and  Parsons,  not  on  the  offer  of  Bon- 
nifield  and  Manley  to  sell,  but,  as  the 'evidence  shows,  at  the 
instigation  of  Bamette  and  Parsons  to  buy.  There  was  a 
thorough  investigation  of  the  assets  of  the  bank,  resulting  in 
Bamette  and  Parsons  seeking  to  make  part  of  the  payment  in 
securities  held  by  the  bank.  The  negotiations  were  off  for 
several  days,  but  were  reopened,  with  the  result  that  Barnette 
and  Parsons  accepted  the  doubtful  accounts  and  notes  and 
paid  $250  per  share  for  the  stock.  Wood  declined  to  accept 
employment  from  Bamette  and  Parsons  tmless  he  was  given 
an  option  on  all  this  stock.  Bamette  and  Parsons  bought  all 
the  stock,  and  from  them  Wood  took  an  option  to  purchase  all 
the  stock,  and  after  working  nearly  a  year  he  and  McGinn  took 
up  the  option,  paying  $250  per  share.  McGinn  had  been  one 
of  the  bank's  attorneys  for  several  years,  while  Wood,  with 
years  of  experience  as  a  banker,  was  for  nearly  a  year  in  the 
cmplo)mient  of  Bamette  and  Parsons  in  the  bank,  and  must 
have  been  thoroughly  conversant  with  all  of  its  affairs. 

The  following  testimony  of  Hurley  undoubtedly  shows  what 
happened  when  Bamette  negotiated  for  the  purchase  of  the 
stock  : 

"Q.  What  took  place,  tben,  when  the  negotiations  began?  He 
proposed  to  yon  to  purchase?  A.  He  proposed  to  purdiase  the  stock, 
but  wanted  to  pay  me  with  some  of  the  paper  which  he  considered 
doubtful,  and  which  I  maintained  was  good.  So,  of  course,  I 
wouldn't  sell  the  stock  and  receive  in  payment  notes  that  he  consid- 
ered doubtful.  And  the  negotiations  were  off  for  a  matter  of  several 
days  or  a  week.  I  supposed  it  was  at  an  end  then,  when  they  came 
back  again  and  wanted  to  open  up  negotiations. 

''Q.  Did  you  reopen  the  negotiations?    A.    Yes,  sir. 

"Q.  With  what  result?    A.  The  sale  of  the  stock. 

"Q.  What  about  the  doubtful  accounts  and  notes?  A.  They  ac- 
cepted them  all. 

**Q.  Such  as  they  were?    A.  Just  as  they  were;  yes,  sir. 

"Q.  Can  you  connect  that  with  the  indorsement  of  that  note  of 
Carlson?  A.  I  indorsed  that  note,  'Payable  S.  A.  Bonnlfleld,  without 
recourse,'  so  that  they  couldn't  come  back  on  him. 

"Q.  That  was  spoken  about  and  discussed  with  him?     A.  Yes,  sir. 

"Q.  And  his  people,  was  it  not?    A.    Yes. 

"Q.  Were  the  other  accounts  treated  in  the  same  way,  or  were 
they  not?    A.  Yes,  sir. 

"Q.  They  were?    A.  Yes,  sir." 
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In  the  face  of  this  testimony,  how  can  it  possibly  be  contend- 
ed that  when  this  stock  was  sold  it  was  the  intention  of  the 
directors  to  sell,  and  of  the  purchasers  to  acquire,  any  claim 
of  any  kind  against  the  directors  for  mismanagement,  even 
assuming  that,  as  directors,  they  were  liable  ?  The  presumption 
would  be,  even  were  it  not  for  this  testimony,  that  any  possi- 
ble claim  against  the  directors  was  fully  considered,  and  the 
price  for  the  stock  fixed  accordingly.  There  is  no  charge  of  de- 
ceit, no  individual  stockholder  claims  to  have  been  misled,  the 
Comptroller  of  the  Currency  is  not  seeking  to  close  the  institu- 
tion, and  no  depositor  or  general  creditor  alleges  a  loss.  This 
is  not  a  case  where,  through  a  misapplication  of  funds  in  the 
hands  of  the  directors  or  incompetent  employes,  or  by  defalca- 
tions and  embezzlements,  the  savings  of  a  host  of  depositors 
have  been  snatched  from  their  grasp  forever ;  but  it  is,  on  the 
other  hand,  a  case  where  a  corporate  entity  seeks  to  recover 
from  a  director  for  its  present  stockholders  what  in  equity 
and  good  conscience  the  said  stockholders,  either  individually 
or  collectively,  could  not  and  should  not  recover  in  their  in- 
dividual rights. 

The  First  National  Bank,  so  far  as  the  evidence  discloses, 
is  not  and  never  has  been  insolvent.  Large  dividends  were 
paid  prior  to  its  ownership  by  Barnette  and  Parsons,  and  since 
then  its  profits  and  dividends  have  been  of  such  proportions 
that  strenuous  objections  were  made  on  the  part  of  the  plain- 
tiff when  the  defendant  sought  to  ascertain  the  amount  thereof, 
and  it  was  agreed  that  the  record  should  show  only  that  it  had 
paid  dividends  under  the  present  management. 

In  one  respect,  at  least,  this  case  seems  as  remarkable,  as  it  is 
unique.  The  plaintiff  proves  to  the  court  by  an  overwhelming 
mass  of  testimony  the  knowledge  and  intention  of  Bonnifield, 
Manley,  and  Hurley,  not  parties  to  this  action,  to  avoid  and 
evade  the  provisions  of  the  National  Banking  Act,  and  by  the 
same  testimony  conclusively  establishes  the  fact  that  the  de- 
fendant neither  knew  of  the  violations  charged,  nor  was  a 
party  to  the  same.  Had  such  an  action  been  brought  against 
Bonnifield,  Manley,  Hurley,  and  Noyes,  and  had  the  same 
testimony  been  presented,  at  the  conclusion  of  the  trial  I  am 
forced  to  believe  that  a  motion  to  dismiss  as  to  the  defendant 
Noyes  would  not  have  been  seriously  resisted  by  the  plaintiff. 

In  reaching  a  decision  in  this  case  the  court  has  been  greatly 
assisted  by  the  extensive  and  comprehensive  briefs  submitted 
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by  the  attorneys  for  the  respective  parties  herein.  Particular 
attention  has  been  given  to  a  careful  consideration  of  Briggs 
V.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  924,  35  L.  Ed.  662, 
Yates  V.  Jones  National  Bank,  206  U.  S.  158,  27  Sup,  Ct. 
638,  51  L.  Ed.  1002,  Thomas  v.  Taylor,  224  U.  S.  73,  32  Sup. 
Ct,  403,  56  L.  Ed.  673,  and  Jones  National  Bank  v.  Yates,  240 
U.  S.  541,  36  Sup.  Ct.  429,  60  L.  Ed.  788.  It  necessarily  fol- 
lows that  the  respective  causes  of  action  Nos.  1  to  5,  inclusive, 
will  be  dismissed.  Findings  in  accordance  with  the  views  here- 
in expressed  may  be  prepared  and  submitted. 


STEVENSON  v.  HARGRAVES. 
(First  Division.    Juneau.    April  2,  1917.) 
No.  1592-A. 

1.  Pbocess  ^=»96(4) — Sebvice  by  Publication — Affidavit. 

The  defendant  In  this  action  was  plaintiff  in  a  former  action 
where  he  procured  a  judgment  against  the  plaintiff  here  on  a 
money  demand,  during  the  absence  of  this  plaintiff  from  the 
territory.  Service  of  the  summons  and  complaint  In  the  former 
case  was  made  by  publication  only.  The  affidavit  for  publica- 
tion of  summons  in  the  former  case  set  forth  ''that  service  of 
summons  cannot  be  made  upon  defendant  In  accordance  with 
the  provisions  of  section  878,  Compiled  Laws  of  Alaska,  for  the 
reason  that  defendant  is  not  within  the  territory  of  Alaska,  and 
after  due  and  diligent  search  cannot  be  found  therein."  On  writ 
of  review,  held,  the  affidavit  is  fatally  defective,  since  it  does 
not  show  that  service  could  not  have  been  made  by  leaving  the 
summons  with  "some  person  of  the  family  above  the  age  of  14 
years  at  the  dwelling  house  or  usual  place  of  abode  of  the  de- 
fendant." 

2.  Pbocess  ^=»98 — Sebvice  by  Publication-— Showing  in  Recobd. 

Where  personal  service  of  the  summons  cannot  be  made  on 
a  defendant  under  section  878  of  the  Compiled  Laws  of  Alaska 
1913,  it  must  be  made  to  appear  in  the  record  to  the  satisfaction 
of  the  court  or  judge  that  the  publication  Is  sought  in  one  of 
the  cases  specified  in  the  six  subdivisions  of  section  879,  Com- 
piled Laws  of  Alaska  1913,  and  if  it  does  not  so  appear  in  the 
record  that  it  is  sought  in  any  one  of  said  cases  there  is  no 
showing  made  that  will  justify  a  summons  by  publication. 

^s»See  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  Digests  6  Indexes 
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3.  Justices  of  the  Peace  ^=:»119(3) — Process — Publication — Va- 

lidity OF  Judgment. 

The  suit  was  before  a  justice  of  the  peace,  and  was  for  a 
money  Judgment  against  the  defendant,  and  the  service  was  by 
publication.  Such  a  judgment,  rendered  without  statutory  serv- 
ice of  summons,  would  be  absolutely  void.  A  judgment  based  on 
attachment,  or  on  the  foreclosure  of  an  attachment  lien,  would 
be  void  on  such  service,  for  defendant  cannot  be  charged  with 
notice  that  anything  except  a  personal  judgment  was  going  to  be 
taken  against  him. 

4.  Process  ^=»108 — Service  by  Publication — Requisites. 

Where  service  of  a  summons  on  a  nonresident  was  ordered 
to  be  made  by  publication,  section  880,  Compiled  Laws  of  Alaska 
1913,  provides  that  the  court  or  judge  shall  also  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the  post 
office,  directed  to  the  defendant  at  his  place  of  residence.  Beld, 
an  order  of  publication  which  omits  that  direction  is  fatally 
defective. 

Plaintiff  herein  sued  out  a  writ  of  review  under  chapter 
55  (§§  1374-1383)  of  the  Compiled  Laws  of  Alaska  of  1913, 
for  the  purpose  of  having  reviewed  and  set  aside  a  certain 
judgment  heretofore  rendered  by  E.  A.  Rasmussen,  United 
States  commissioner  and  ex  officio  justice  of  the  peace  at 
Skagway,  against  the  plaintiff  herein,  at  the  suit  of  W.  B. 
Hargraves.  The  writ  was  duly  issued,  and  the  justice  made 
return  by  annexing  copies  of  the  complaint  filed  with  him  and 
record  of  proceedings  had  before  him. 

It  appears  from  the  complaint  that  the  action  was  the  ordi- 
nary one  for  money  alleged  to  be  due  from  said  W.  L.  Steven- 
son to  said  W.  B.  Hargraves,  and  only  a  money  judgment  is 
asked.  Summons  was  duly  issued,  and  the  return  on  said  sum- 
mons is  as  follows: 

"I  hereby  certify  that  I  received  the  within  summons  on  the  4th 
day  of  November,  1916,  at  Skagway,  Alaska,  and  after  due  and  dili- 
gent search  and  inquiry  I  am  unable  to  find  the  within-named  de- 
fendant, W.  L.  Stevenson,  within  my  division  or  district.  Therefore 
I  return  the  within  summons  unserved.  Dated,  Skagway,  Alaska, 
November  16,  1916.  H.  A.  Bishop,  U.  S.  Marshal,  by  Frank  R.  Cook, 
Office  Deputy  U.  S.  Marshal." 

On  the  return  of  this  summons  unserved,  the  defendant 
herein  (plaintiff  in  said  suit)  made  an  affidavit  for  publication 
of  summons.     That  affidavit  stated: 

^soSee  aame  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digeets  &  Indexes 
5A.R.— 42 
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"That  service  of  summons  camiot  be  made  upon  defendant  In 
accordance  with  the  provisions  of  section  878,  Compiled  Laws  of 
Alaska,  for  the  reason  that  defendant  is  not  within  the  territory  of 
Alaska,  and  after  due  and  diligent  search  cannot  be  found  therein ; 
that  I  [plaintiff  therein]  have  good  cause  of  action  against  the  de- 
fendant as  appears  by  the  complaint  herein ;  that  defendant  has  per- 
sonal property  in  the  territory,  to  wit,  launch  Golden  Rod,  now  at 
Skagway,  and  the  above-entitled  court  has  Jurisdiction  of  the  action ; 
that  the  address  of  defendant  is  unknown  to  this  plaintiff  and  can- 
not with  reasonable  diligence  be  ascertained  by  him.  [Signed]  W. 
B.  Hargraves." 

On  the  filing  of  said  affidavit  for  publication  of  summons 
the  justice  issued  an  order  in  which  he  recited : 

"Upon  reading  and  filing  the  affidavit  of  William  B.  Hargraves, 
plaintiff  l^ereln,  it  satisfactorily  appearing  therefrom  to  me  that  the 
defendant  resides  without  the  territory  of  Alaska  and  cannot  after 
due  diligence  be  found  therein;  and  it  further  appearing  that  a 
cause  of  action  exists  in  favor  of  plaintiff  and  against  defendant, 
and  that  defendant  is  a  necessary  and  proper  party  thereto;  and 
it  further  appearing  that  a  summons  has  been  duly  Issued  out  of 
this  court  In  this  action  and  that  personal  service  cannot  be  made 
upon  defendant,  as  appears  from  the  affidavit  of  plaintiff  herein; 
and  it  further  appearing  that  defendant  has  personal  property  within 
the  Jurisdiction  of  this  court,  and  that  the  court  has  Jurlsdlcticm 
thereof: 

"Now,  upon  oral  motion,  it  is  ordered  that  service  of  summons  in 
this  action  be  made  upon  defendant  by  publication  thereof  in  the 
Dally  Alaskan,  a  newspaper  published  at  Skagway,  Alaska,  and 
hereby  designated  as  the  newspaper  most  likely  to  give  notice  to 
said  defendant ;  that  said  publication  be  made  at  least  once  a  week 
for  six  consecutive  weeks." 

On  the  7th  day  of  February,  1917,  there  was  filed  in  said 
justice  of  the  peace  court  a  motion  for  judgment,  supported  by 
affidavit,  which  motion  and  affidavit  are  in  words  and  figures 
following,  to  wit : 

"Ck)mes  the  plaintiff  in  the  above-named  case  and  shows  to  this 
court  that  service  by  publication  was  had  as  shown  by  the  accom- 
panying affidavit  of  the  pubUsher ;  that  no  answer  has  been  filed ; 
that  the  time  for  answer  has  expired.  Wherefore  the  plaintiff  asks 
judgment  of  this  court  be  entered  against  the  defendant  for  the  sum 
or  sums  specified  in  the  complaint  and  such  other  reUef  as  may  be 
just  [Signed]    Wm.  B.  Hargraves. 

"United  States  of  America,  Territory  of  Alaska,  First  Judicial  Divi- 
sion— ss.  : 
"I,  John  M.  KeUer,  being  first  duly  sworn,  on  oath  deposes  and 
says:   That  the  Skagway  Daily  Alaskan  is  a  newspaper  of  general 
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circulation  published  at  Skagway,  First  judicial  division*  territory  of 
Alaska,  and  that  the  affiant  Is  the  business  manager  of  such  news- 
paper. That  the  summons  for  publication  in  the  matter  of  W.  B. 
Hargraves,  plaintiff,  v.  W.  L.  Stevenson,  defendant,  a  true  copy  of 
which  is  hereto  attached,  was  published  in  said  newspaper  in  its 
issues  of  November  25,  1916»  December  2,  9,  16^  23,  30,  1916,  Janu- 
ary 6,  1917.  John  M.  Keller. 

"Business  Manager  of  the  Skagway  Daily  Alaskan. 
"Subscribed  and  sworn  to  before  me  this  7  day  of  February,  1917. 
"[Seal.]    E.  A.  Rasmussen,  U.  S.  Commissioner." 

On  the  same  day  the  justice  entered  judgment  as  follows: 

"Upon  application  of  the  plaintiff  in  the  above-named  case,  and 
it  being  shown  to  the  satisfaction  of  the  court  that  due  service  has 
been  made  by  publication,  that  no  answer  has  been  made  within  the 
time  specified  in  the  summons,  and  that  no  additional  time  has  been 
granted  by  the  court  for  answering,  it  is  ordered  and  adjudged  that 
the  plaintiff  herein  do  have  and  recover  of  and  from  the  defendant 
the  sum  of  $975,  and  the  further  sum  of  $31.65,  covering  the  costs  of 
the  action  as  taxed  by  me." 

Winn  &  Burton,  of  Juneau,  for  plaintiff. 
John  B.  Marshall,  of  Juneau,  for  defendant 

JENNINGS,  District  Judge.  The  plaintiff  herein  relied 
upon  certain  alleged  defects  in  every  step  taken  after  the  is- 
suance of  summons,  which  alleged  defects  are  stated  to  be 
fatal  to  the  jurisdiction.  I  will  notice  only  a  few  of  those 
defects,  as  the  points  noticed  are  sufficient  to  dispose  of  the 
matter. 

The  Affidavit  for  Publication  of  Summons. 

Section  878  of  our  Code  provides  that  a  summons  must  be 
served  by  delivering  a  copy  thereof  "in  all  cases,  to  the  de- 
fendant personally,  or,  if  he  be  not  found,  to  some  person  of 
the  family  above  the  age  of  14  years,  at  the  dwelling  house  or 
usual  place  of  abode  of  the  defendant."  It  will  be  seen  that, 
if  the  defendant  can  be  found,  then  the  service  is  not  to  be 
made  by  leaving  the  summons  with  some  person  of  the  family 
above  the  age  of  14  years,  but,  if  he  cannot  be  found,  then  it 
may  be  so  left. 

Section  879  is  in  substance  and  effect  that  there  can  be  no 
service  of  summons  by  publication,  unless  it  be  a  fact  that 
the  "service  of  the  summons  cannot  be  made  as  prescribed  in 
section  878." 
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The  affidavit  which  is  the  foundation  of  the  order  for  the 
publication  of  summons  shows  on  its  face  that  it  is  fatally 
defective.  It  states  "that  service  of  summons  cannot  be  made 
upon  defendant  in  accordance  with  the  provisions  of  section 
878,  Compiled  Laws  of  Alaska/'  and  if  the  affidavit  stopped 
there  the  fatal  defect  mentioned  would  not  appear;  but  the 
very  next  clause  shows  that  what  the  affidavit  maker  had  in 
mind  as  the  reason  why  the  service  could  not  be  had  as  pro- 
vided in  section  878  was  only  the  reason  that  defendant  is  not 
within  the  territory  of  Alaska  and  after  due  and  diligent  search 
cannot  be  found  therein.  The  reason  set  forth  is  plainly  in- 
sufficient. It  may  be  that  Stevenson  was  not  within  the  terri- 
tory of  Alaska  at  that  time,  and  that  after  due  and  diligent 
search  he  could  not  be  found  therein ;  but  there  is  no  explana- 
tion as  to  why  the  summons  was  not  left  with  *'some  person 
of  the  family  above  the  age  of  14  years  at  the  dwelling  house 
or  usual  place  of  abode  of  the  defendant."  It  is  not  stated 
that  the  defendant  is  not  a  resident  of  Skagway,  but  simply 
that  he  is  not  within  the  territory  of  Alaska  and  after  due 
and  diligent  search  cannot  be  found  therein. 

There  is  many  a  resident  of  Alaska  who  is  not  at  present 
within  the  territory  of  Alaska,  and  whom  a  due  and  diligent 
search  would  fail  to  find,  and  yet  one  cannot  proceed  by  publi- 
cation against  him.  The  thing  to  do  is  to  leave  the  summons 
with  some  person  of  the  family  above  the  age  of  14  years,  at 
the  dwelling  house  or  usual  place  of  abode  of  the  defendant. 
If  summons  cannot  be  served  in  either  one  of  the  two  ways 
pointed  out  by  the  last  clause  of  section  878,  then  under  certain 
conditions  the  publication  of  the  summons  may  be  resorted  to. 

The  affidavit  for  summons  by  publication  is  further  fatally 
defective,  in  that  there  is  no  showing  made  that  the  publica- 
tion of  summons  is  sought  in  any  one  of  the  cases  specified  in 
subdivisions  numbered  1,  2,  3,  4,  5,  and  6  of  section  879. 
When  the  publication  of  summons  is  sought,  it  is  not  sufficient 
only  that  "service  of  the  summons  cannot  be  made  as  prescrib- 
ed in  the  last  preceding  section  and  that  the  defendant  after 
due  diligence  cannot  be  found  within  the  district."  It  must 
also  appear  to  the  satisfaction  of  the  court  or  judge  that  the 
publication  is  sought  in  "one  of  the  following  cases,  viz." 
(see  section  879).  And  if  it  does  not  appear  that  it  is  sought 
in  any  one  of  said  cases,  there  is  no  showing  made  that  will 
justify  a  summons  by  publication. 
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It  is  true  tliat  the  order  of  publication  recites  that  it  satis- 
factorily appears  to  the  justice  from  the  affidavit  of  W.  B. 
Hargraves  **that  the  defendant  resides  without  the  territory 
of  Alaska*' ;  but  an  inspection  of  said  affidavit  plainly  shows 
that  no  such  thing  does  appear. 

The  Summons  for  Publication. 

This,  too,  is  fatally  defective,  so  far  as  being  a  support  for 
the  judgment. 

The  published  summons  states  that  in  default  of  answer  the 
plaintiff  will  take  judgment  for  the  sum  of  $975,  and  will 
apply  to  the  court  for  the  relief  set  out  in  the  complaint  filed 
herein. 

Now,  the  only  relief  "set  out  in  the  complaint  filed  herein" 
is  a  money  judgment,  personal  judgment,  for  $975.  Such 
a  judgment,  rendered  without  statutory  service  of  summons, 
would  be  absolutely  void.  It  may  be  presumed  that  Stevenson, 
seeing  the  published  summons  and  the  complaint  and  knowing 
the  law,  might  have  made  no  appearance  whatsoever  because 
of  his  knowledge  of  the  futility  of  such  a  judgment.  But  he 
cannot  possibly  have  known  that  the  justice  was  going  to  ren- 
der a  judgment  foreclosing  an  attachment  lien,  or  even  that 
any  property  had  ever  been  attached.  He  cannot  be  charged 
with  notice  that  anything  except  a  personal  judgment  was  go- 
ing to  be  taken  against  him.  Ballew  v.  Young,  24  Okl.  182, 
103  Pac.  624,  23  L.  R.  A.  (N.  S.)  1084. 

The  Order  for  Publication. 

The  order,  also,  is  fatally  defective,  because  it  is  not  ac- 
cording to  statute,  in  that  it  is  nowhere  found  as  a  fact,  or 
stated  to  be  found  as  a  fact,  that  it  appears  that  the  residence 
of  defendant  is  neither  known  nor  can  with  reasonable  dili- 
gence be  ascertained,  and  unless  such  facts  appear  the  order 
for  publication  must  "direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post  office,  directed  to 
defendant  at  his  place  of  residence."  This  is  not  done  in  this 
order  for  publication. 

"But  when  the  order  of  the  court  omits  to  direct  a  deposit  in  the 
post  office,  and  there  is  nothing  in  the  record,  or  in  the  facts  recited 
in  the  order,  to  excuse  such  omission,  the  requirements  of  the  statute 
are  not  complied  with  by  mere  publication.  The  statute  contem- 
i»Iates,  if  possible,  that  actual  notice  shall  be  had  of  the  pendency  of 
the  action.    Deposit  in  the  post  office,  directed  to  the  residence  of  the 
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defendant,  would  be  much  more  likely  to  notify  him  of  the  pendency 
of  the  action,  than  publication  of  the  summons  in  a  newspaper,  how- 
ever general  Its  circulation."    Odell  v.  Campbell,  9  Or.  303. 

Resort  to  Hargraves'  affidavit  will  not  help  the  matter. 
That  affidavit  merely  says  that  affiant  does  not  know  Steven- 
son's address  and  cannot  ascertain  it. 

"When  ♦  ♦  ♦  constructive  service  of  process  by  publication  is 
substituted  in  place  of  personal  citation,  and  the  court  upon  such 
service  is  authorized  to  proceed  against  the  person  of  an  absent 
party,  not  a  citizen  of  the  state,  nor  found  within  it,  every  principle 
of  Justice  exacts  a  strict  and  literal  compliance  with  the  statutory 
provisions."  Galpin  v.  Page,  18  Wau!  350,  21  L.  Ed,  059;  OdeU  v. 
Campbell,  9  Or.  304. 

Proof  of  Publication. 

Here,  too,  there  is  a  fatal  defect.  By  the  statute  the  proof 
of  publication  can  be  made  only  by  the  affidavit  "of  the  printer, 
or  of  his  foreman,  or  of  his  principal  clerk."  C.  L.  §  884. 
J.  M.  Keller,  who  made  the  affidavit  of  publication,  swears 
that  he  is  the  business  manager  of  such  newspaper.  One  might 
be  the  business  manager  of  a  newspaper,  and  yet  be  neither 
"printer,"  nor  "foreman,"  nor  "principal  clerk."  This  is  in- 
sufficient.   Odell  v.  Campbell,  9  Or.  307. 

Judgment 

This,  too,  is  totally  void.  It  will  be  seen  that  it  is  a  pure- 
ly personal  judgment.  Such  a  judgment,  if  good  at  all,  is  not 
necessarily  to  be  satisfied  out  of  any  attached  property,  but  is 
a  general  charge  against  any  nonexempt  property  of  defend- 
ant Stevenson.  Such  a  judgment  cannot  be  rendered  without 
service  as  required  by  statute ;  it  cannot  be  rendered  on  serv- 
ice by  publication. 

This  judgment  cannot  be  satisfied  out  of  the  attached  prop- 
erty, if,  indeed,  any  property  was  attached,  for  the  reason  that 
the  failure  to  include  in  the  judgment  an  order  for  the  sale  of 
attached  property  releases  the  attached  property  from  the  lien 
of  the  attachment.  Section  979,  C.  L.  1913 ;  Love  v.  Pavlo- 
vich,  222  Fed.  842,  138  C.  C.  A.  268. 

The  judgment,  therefore,  is  not  good,  either  as  a  personal 
judgment  or  a  judgment  against  attached  property. 

The  writ  of  review  is  sustained^  and  the  judgment  is  an- 
nulled. 
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UNITED  STATES  ▼.  THE  ALAMEDA  et  at 

(Third  Division.    Valdez.    May  9,  1917.) 

No.  779. 

Shipping  ^=»81(1) — Cables — Injuries  bt  Vessel. 

The  steamship  Alameda,  In  docking  at  Valdez,  was  obliged  to 
drop  her  anchor  for  protection  In  a  heavy  wind.  About  that 
time  the  United  States  cable  was  broken  at  about  that  point  on 
the  shore.  There  was  no  notice  or  sign  posted,  and  no  chart  or 
warning  given  to  mariners  of  the  location  of  the  cable,  and  the 
master  of  the  vessel  testified  he  did  not  know  where  it  was. 
Ileld,  in  the  absence  of  direct  proof  of  the  breaking  of  the  cable 
by  the  anchor,  and  that  no  notice,  sign,  or  diart  gave  notice 
where  it  was,  the  United  States  could  not  recover. 

About  5  o'clock  on  the  morning  of  December  17,  1913,  the 
steamer  Alameda  made  an  attempt  to  land  at  the  Valdez  dock. 
The  wind  was  blowing  a  gale  and  shifting,  so  that  (the  prac- 
tically undisputed  testimony  shows)  it  became  necessary  to 
drop  the  starboard  anchor  to  avoid  coming  into  collision  with 
the  wharf,  to  the  possible  injury  of  those  thereon.  This  ma- 
neuver was  not  successful  in  effecting  a  landing.  The  anchor 
was  raised  partially,  so  that  it  remained  suspended  on  about 
25  fathoms  of  chain  and  in  this  position,  the  vessel  made  a 
circle  of  about  half  a  mile  or  so  and  again  approached  the 
wharf,  and  this  time  succeeded  in  landing,  by  the  aid  of  the 
anchor,  which  caught  in  the  steep  shelving  bank  which  pitches 
off  abruptly  from  about  the  outer  edge  of  the  dock.  The  wa- 
ters of  Valdez  Bay  are  very  deep,  so  that  seamen  generally 
regard  it  as  not  anchorage  ground. 

The  vessel  remained  at  the  dock  from  about  5  a.  m.  until 
about  10:30  a.  m.  Its  anchor  remained  on  the  bottom  during 
that  time. 

About  10 :30  the  lines  were  let  go  at  the  dock,  the  wind  hav- 
ing then  abated,  and  the  vessel  dropped  back  until  nearly  over 
the  anchor.  The  anchor  was  then  raised,  and  the  steamer 
proceeded  on  its  way.  About  the  same  time,  to  wit,  about 
10:30  a.  m.,  two  lines  of  deep-sea  cable  operated  by  the  Unit- 
ed States  Signal  Corps,  which  ran  from  underneath  the  said 
wharf,  one  running  to  Sitka,  and  the  other  running  across 
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Valdez  Bay  to  Ft.  Liscum,  were  interrupted,  and  remained  so 
for  a  week  or  two  later,  when  the  United  States  cable  repair 
ship  Burnside  arrived   from   Seattle  to  repair  the  breaks. 

The  testimony  of  the  officers  of  said  repair  ship  shows  that 
they  grappled  and  pulled  up  said  cables,  which  were  so 
deeply  buried  in  the  mud  that  each  was  broken  by  the  strain 
of  lifting  from  the  repair  ship,  one  at  a  distance  of  about 
1,000  feet  from  the  Valdez  shore  and  the  other  a  distance  of 
about  a  mile.  The  ends  that  were  broken  on  the  17th  day  of 
December,  1913,  were  never  found. 

As  to  what  actually  occurred  in  the  matter  of  the  docking 
and  anchoring  of  said  steamer  on  the  17th  day  of  December, 
1913,  the  libelant  has  to  depend  almost  entirely  upon  the  offi- 
cers and  crew  of  the  said  steamer.  The  captain  testified  that 
owing  to  the  violence  of  the  wind  it  was  absolutely  necessary 
for  him  to  let  go  his  anchor  as  he  did,  in  order  to  save,  not 
only  the  vessel,  but  the  wharf  and  those  who  were  upon  it; 
that  it  was  necessary  to  allow  the  anchor  to  remain  suspended, 
as  it  was,  in  making  the  second  attempt  to  land,  in  order  to 
prevent  a  like  occurrence.  In  this  he  is  corroborated  by  the 
testimony  of  every  officer  of  the  vessel  and  some  six  or  seven 
other  master  mariners,  thoroughly  familiar  with  conditions  at 
Valdez,  who  testified,  in  answer  to  hypothetical  questions 
setting  forth  the  conditions  existing  at  the  time,  that  he  acted 
in  a  prudent  and  seamanlike  manner. 

Practically  the  undisputed  testimony  shows  that  when  the 
anchor  was  raised,  about  10:30,  it  did  not  show  any  evidence 
of  being  entangled  with  any  cable,  and  there  is  no  direct  evi- 
dence whatever  to  prove  that  such  was  the  case,  and  the 
whole  case  of  the  libelant  is  based  upon  circumstances  which  it 
contends  establish  that  fact,  for  the  reason  that  the  breaking 
can  be  accounted  for  upon  no  other  reasonable  theory. 

There  has  been  considerable  hearsay  testimony  oflEered  by  the 
libelant  and  objected  to  by  the  respondent,  which  was  clearly 
not  competent  to  establish  the  act  charged.  It  may  be  and 
probably  is  true  that  a  strong  suspicion  is  raised  that  the  an- 
chor of  this  vessel  did  in  fact  break  the  cable ;  but  cases  cannot 
be  decided  upon  suspicion,  however  strong,  in  the  absence  of 
legal  and  convincing  proof.  There  is  testimony  in  the  case 
tending  to  prove  that  these  cables  had  been  broken  before 
by  earthquake  shocks,   although  no  earthquake  is  shown  to 
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have  occurred  at  or  near  Valdez  at  this  time ;  also  that  great 
deposits  of  alluvial  are  formed  near  the  outer  face  of  this 
wharf,  which  sometimes  break  off  into  the  deep  water  below, 
and  there  is  a  possibility  that  this  might  have  caused  the  break. 
But,  even  though  it  be  extremely  probable  that  the  anchor  of 
the  Alameda  might  in  fact  have  been  the  cause  of  the  breaking 
of  the  cable,  there  is,  in  my  opinion,  no  satisfying  or  convincing 
evidence  thereof. 

Mr.  Henry  Winter,  the  cable  engineer  on  the  repair  ship 
Burnside,  who  was  the  chief  expert  called  on  the  part  of  the 
libelant  in  the  matter  of  the  picking  up  of  the  cable,  testified 
that  he  was  not  able  to  state  the  actual  cause  of  the  breaking, 
and  can  only  give  his  opinion,  and  that  "he  could  not  say  that 
the  anchor  of  the  Alameda  actually  broke  the  cable." 

W.  N.  Spence,  of  Valdez,  and  W.  A.  Mundy,  of  Portland, 
Or.,  for  the  United  States. 

R.  E.  Capers,  of  Cordova,  for  defendants. 

BROWN,  District  Judge.  Even  if  the  anchor  of  the  Ala- 
meda did  in  fact  break  the  cable,  I  am  still  of  the  opinion  that 
the  libelant  is  not  entitled  to  recover  here,  for  the  reason  that 
the  location  of  said  cables  was  not  known  to  Capt.  Warner  of 
the  Alameda,  was  not  charted,  no  circular  notice  thereof  had 
ever  been  sent  out  by  any  department  of  the  government  of 
the  United  States,  and  no  sign  had  been  placed  on  the  wharf 
or  elsewhere  indicating  its  location. 

The  theory  upon  which  the  libelant  seeks  to  recover  is  that 
it  was  the  duty  of  the  captain  to  be  informed  of  the  exact  lo- 
cation of  this  cable,  knowing  it  to  be  a  fact  that  there  was  a 
cable  in  Valdez  Bay,  running  from  the  town  of  Valdez.  The 
outer  dock  or  landing  place  is  reached  by  an  approach  of 
some  1,800  feet,  over  mud  flats,  from  the  town  of  Valdez,  and 
from  about  the  outer  row  of  piling  the  bank  pitches  down  at  a 
very  sharp  angle  to  a  depth  of  200  or  300  feet,  and  the  depth 
of  the  waters  in  said  bay  varies  from  300  to  800  feet.  Said 
bay  is  about  12  miles  long  and  about  3^,4  miles  wide. 

The  testimony  of  Capt.  Warner  shows  that  he,  as  a  master 
of  steamships,  has  been  running  into  Valdez  Bay  for  the  last 
ten  years,  and  never  knew  where  said  cables  were  laid.  The 
libelant  contends  that  it  is  the  duty  of  the  captain  to  have  as- 
certained the  location  of  the  cables;   but  it  is  not  clear  at  all 
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from  the  testimony  that  he  could  have  done  so,  had  he  made 
the  effort  (which  he  does  not  claim  to  have  made),  for  the  rea- 
'  son  that  Maj.  B.  O.  Lenoir,  a  witness  for  the  libelant,  who  was 
the  officer  in  charge  of  the  Alaskan  cable  at  Seattle,  testified 
that,  if  inquiry  was  made  at  the  local  cable  office  at  Valdez,  it 
would  be  referred  from  one  man  to  another  higher  up  until  it 
finally  reached  the  War  Department,  and  he  had  never  been 
able  to  get  them  to  chart  or  give  notice  of  the  location  of 
United  States  cables. 

The  libelant  claims  that  Capt.  Warner  was  negligent  in  not 
being  informed  as  to  the  location  of  said  cable,  although  seven 
other  master  mariners  and  pilots,  constituting  probably  a  ma- 
jority of  the  sea  captains  who  bring  steamers  regularly  into 
Valdez  Bay,  testified  in  this  case  that  they  did  not  know  the  lo- 
cation of  said  cables,  and  never  had  heard,  until  about  a  year 
after  the  accident  complained  of  here,  when  a  chart  and  notice 
were  issued  by  Maj.  B.  O.  Lenoir  giving  the  location  of  said 
cables,  which  it  may  here  be  noted  were  relaid  by  the  repair 
ship  Bumside  at  a  point  considerably  north  of  the  said  dock, 
so  that  a  vessel  anchoring  in  an  emergency  to  avoid  collision 
with  the  dock  would  not  foul  the  cable. 

The  testimony  of  Mr.  Winter  shows  that  he  was  in  charge  of 
the  work  of  laying  this  cable  originally,  ten  or  more  years 
ago,  and  that  he  knew  "it  frequently  becomes  necessary  for  ves- 
sels to  let  go  anchors  in  making  dock  in  stress  of  weather,  to 
avoid  damage  to  the  ships  and  docks." 

The  libelant  here  cannot  claim  any  higher  or  greater  rights 
than  a  private  individual  would  in  like  circumstances,  and  it 
would  not  come  with  very  good  grace  for  the  owner  of  a 
cable  to  impute  negligence  to  a  vessel  fouling  it  with  its  anchor, 
where  he  had  kept  the  location  a  profound  secret  for  ten  years 
or  more.  To  hold  that  Capt.  Warner  was  negligent  in  not 
knowing  the  location  of  this  cable  is  to  find  that  Capt.  J.  C. 
Hunter,  Capt.  J.  Johansen,  Capt.  C.  B.  McMillan,  Capt.  C.  D. 
Westerlund,  Capt.  C.  J.  O'Brien,  and  Capt.  Michael  M.  Jen- 
sen were  equally  guilty  of  negligence  and  deficient  in  important 
knowledge  of  the  waters  which  they  have  courageously  navi- 
gated for  many  years,  probably  the  most  difficult  and  danger- 
ous waters  of  any  coast  in  the  world,  and  have  at  all  times  been 
alert  and  zealous  in  the  protection  of  the  lives  and  property 
intrusted  to  their  care. 
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A  number  of  cases  allowing  damages  for  the  breaking  of 
cable  have  been  cited  by  libelant,  but  in  nearly  all  the  cases 
the  breaking  of  the  cable  by  the  anchor  of  the  vessel  was  ad- 
mitted, or  else  the  location  thereof  was  generally  known,  and 
charted,  or  marked,  or  else  in  the  fouling  of  the  cable  the  cap- 
tain or  officers  of  the  vessel  were  negligent  in  not  disentangling 
their  anchor,  or  even  slipping  their  anchor,  to  avoid  the  greater 
loss  of  breaking  the  cable. 

Under  the  treaty  of  1884  between  the  United  States  and  va- 
rious other  countries  relating  to  submarine  cables,  it  is  pro- 
vided that  the  owner  of  the  cable  will  compensate  the  owner  of 
any  vessel  which  loses  its  anchor  or  other  equipment  in  avoid- 
ing injury  to  the  cable. 

Counsel  for  libelant  lays  particular  stress  on  the  case  of 
Davidson  S.  S.  Co.  v.  United  States,  205  U.  S.  193,  27  Sup. 
Ct.  482,  SI  L.  Ed.  764,  citing  from  the  opinion  in  this  case: 

"The  harbor  was  one  of  great  importance,  although  he  (the  cap- 
tain) had  not  been  in  it  for  over  a  year.  He  knew  that  harbor 
improvements  on  the  Great  Lakes  were  being  made  by  the  govern- 
ment, that  information  of  the  condition  of  those  improvements  was 
given  from  time  to  time  by  circulars  from  the  Departments,  and  still 
made  no  efforts  to  ascertain  the  then  condition  of  the  harbor;  the 
only  chart  he  had  being  an  old  one.  In  addition  to  the  fact  that  he 
knew  where  information  could  be  obtained,  mi^t  have  assumed  that 
he  would  be  likely  to  be  sent  to  any  one  of  the  many  important  har- 
bors, and  ought  to  have  prepared  himself  therefor,  there  was  testi- 
mony tliat  official  circulars  and  notices  were  mailed  to  him  at  his 
post  office  address,  although  he  states  tliat  he  failed  to  receive  them, 
and  relied  upon  the  knowledge  which  he  had  from  his  visit  of  more 
than  a  year  theretofore  and  upon  what  he  should  find  as  he  entered 
the  harbor.  Now,  there  is  an  obligation  on  all  persons  to  take  the 
care  which  under  the  special  circumstances  of  the  case  a  reasonable 
and  prudent  man  would  take,  and  the  omission  of  that  care  consti- 
tutes negligence.  It  was  said  by  Mr.  Justice  McLean,  delivering  the 
opinion  in  Culbertson  v.  Shaw  et  al.,  18  How.  584,  587  [15  L.  Bd. 
4981:  'When  a  steamer  is  about  to  enter  a  harbor  great  caution  is 
required.  There  being  no  usage  as  to  an  open  way,  the  vigilance  Is 
thrown  upon  the  entering  vessel.  Ordinary  care,  under  such  circum- 
stances, will  not  excuse  a  steamer  for  a  wrong  dona' " 

It  here  appears  that  the  obstruction  to  navigation  was  gen- 
erally known  to  mariners,  that  the  knowledge  thereof  could 
easily  have  been  obtained  by  the  captain,  and  further  that  offi- 
cial circulars  were  mailed  to  him  giving  notice  thereof,  which 
is  quite  a  different  state  of  affairs  from  that  in  the  case  at  bar, 
where  it  is  not  even  shown  that  any  information  could  have 
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been  obtained  by  the  captain  of  the  Alameda,  had  he  sought 
it,  that  the  location  of  such  cable  was  not  generally  known, 
and  that  all  the  other  sea  captains  mentioned  had  no  notice 
thereof,  and  did  not  consider  that  they  were  lacking  in  care 
and  prudence  in  not  knowing  such  location. 

There  does  not  seem  to  be  any  force  in  the  suggestion  of  the 
libelant  that  the  location  of  this  cable  was  kept  secret  as  a 
matter  of  military  strategy,  for  the  reason  that  about  a  year 
after  the  breaking  of  this  cable,  to  wit,  in  the  year  1914,  blue- 
prints were  issued  showing  its  location,  and  showing  that  it  had 
been  moved  quite  a  distance  from  the  dock,  so  that  there 
would  be  less  likelihood  of  future  injury  thereto  by  the  an- 
chors of  ships,  and  this  at  a  time  when  secrecy  for  military 
reasons  would  seem  to  be  more  necessary  than  theretofore. 

Libelant  also  calls  particular  attention  to  the  case  of  Cul- 
bertson  v.  The  Southern  Belle,  18  How.  (59  U.  S.)  586,  15  L. 
Ed.  493.  This  is  also  a  case  where  the  obstruction  injured 
was  at  a  point  where  it  had  a  right  to  be  by  general  usage, 
which  usage  was  generally  known  and  understood. 

I  am  of  the  opinion,  therefore,  that  the  libelant  has  failed 
to  establish  its  case,  that  the  libel  ought  to  be  dismissed,  and 
judgment  will  be  entered  accordingly.  Judgment  may  be  pre- 
pared in  accordance  with  this  opinion. 


HARKRADER  v.  REED. 

(Ilrst  Division.    Juneau.    June  1,  1017.) 

No.  1506-A. 

1.  Bastabds  ^=»3 — Evidence— Presumption  op  Lbgitimact. 

When  a  marriage  Is  once  proven  or  admitted,  there  is  a  pre- 
sumption of  law  well-nigh  conclusive  that  any  child  born  during 
that  marriage  is  legitimate.  So  strong  is  this  presumption  that 
it  cannot  be  overcome,  except  by  clear  and  convincing  proof  that 
the  husband  has  had  no  access  to  the  wife  at  the  period  of  time 
at  which  by  the  laws  of  nature  the  child  must  have  been  be- 
gotten. 

2.  Mabbiage  ^=»51— Evidence — ^Jubt. 

Where  the  evidence  was  offered  by  two  Indian  women,  rela- 
tives of  the  alleged  wife,  who  was  an  Indian  woman  also,  that  a 

^=»See  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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white  man  took  the  alleged  wife  to  his  home  and  agreed  to  live 
with  her  as  his  wife,  and  by  whom  he  had  a  child  during  such 
period,  held,  the  question  whether  the  facts  amounted  to  a  com- 
mon-law marriage  is  for  the  jury. 

8.  Marriage  €=»47 — Evidence — BAsxARna 

If  marriage  be  proved  or  admitted,  declarations  of  the  parents 
will  not  be  admitted  to  defeat  the  consequences  of  marriage,  as 
that  the  children  are  bastards;  but,  where  the  question  is  mar- 
riage vel  non,  the  declarations  of  the  parties  themselves,  if 
deceased,  that  they  were  or  were  not  married,  provided  that  they 
were  made  ante  litem  motam,  are  admissible  evidence  of  the 
fact  declared. 

4.  New  Trial  ^=>35 — Evidence — Exclusion. 

On  the  question  of  the  legitimacy  of  one  who  claimed  as  the 
legitimate  daughter  of  a  deceased  father,  evidence  offered  by 
witnesses  of  the  declarations  of  the  mother  and  the  putative 
father  was  rejected.  On  motion  for  a  new  trial,  held,  the  court 
should  have  allowed  the  testimony  of  the  witnesses  as  to  the 
declarations  of  the  putative  father  and  the  mother  to  go  to  the 
jury  under  proper  instructions.    New  trial  granted. 

Cheney  &  Ziegler  and  A.  E.  Maltby,  all  of  Juneau,  for 
plaintiff. 

H.  H.  Folsom  and  John  R.  Winn,  both  of  Juneau,  for  de- 
fendant. 

JENNINGS,  District  Judge.  The  motion  for  a  new  trial 
in  this  cause  sets  forth  several  grounds,  but  it  will  be  unneces- 
sary to  notice  any  of  the  grounds  assigned,  except  that  which 
contends  that  the  court  erred  in  rejecting  testimony  as  to  the 
reputation  of  LilKe  Clark  and  testimony  as  to  the  declarations 
of  George  Harkrader  and  Lillie  Clark. 

Complaint  is  made  of  the  ruling  of  the  court  at  the  hearing 
of  the  testimony  of  Antone  Marks,  Peter  Schramen,  Gudman 
Jensen,  J.  T.  Martin,  and  Cyrus  Sheldon. 

As  to  the  testimony  of  Antone  Marks,  the  objection  in  dis- 
pute arose  in  the  following  way:  Judge  Folsom  said  to  the 
witness : 

"Q.  The  reputation  would  be  what  people  generally  say  about  any 
particular  thing.  Now,  do  you  know  what  the  reputation  in  this 
neighborhood  or  vicinity  was  as  to  whether  George  Harkrader  and 
Lillie  Harkrader  were  married?  A.  He  lived  down  here,  and  I 
just  come  down  to  see  him  every  time  I  come  over. 

**Mr.  Cheney:   I  object  to  that,  unless  he  answers,  that  he  knows. 

^s^See  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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"The  Court:  Just  answer  the  question  'yea*  or  'no/  (Question 
read.)    A.  He  told  me,  he  says,  it  was  no  marriage  contract — 

"Mr.  Cheney:    I  move  that  that  be  stricken. 

"The  Court:  That  may  be  stricken.  Do  you  know  what  the  people 
said  about  it  generally?    A.  The  people  said  he  was  not  married.'' 

It  will  be  seen  from  the  above  that  the  answer,  "He  told 
me,  he  says,  it  was  no  marriage  contract,"  was  not  responsive 
to  the  question,  and  should  have  been  stricken ;  and,  being  un- 
responsive and  so  stricken,  no  objection  was  made,  and  the 
witness  then  proceeded  to  answer  responsively  to  the  ques- 
tion propounded  by  the  court,  "Do  you  know  what  the  people 
said  about  it  generally?"  I  can  perceive  no  error  in  the  exam- 
ination of  this  witness. 

As  to  the  question  asked  Capt.  Martin  concerning  the 
reputation  of  Lillie  Clark  for  chastity  in  the  community  in 
which  she  lived,  I  can  perceive  no  error,  for  the  reason  that 
the  earliest  time  which  is  being  inquired  of  was  the  year  1890. 
At  that  time  Lillie  Clark,  if  married  at  all  to  George  Harkrader, 
had  been  married  for  three  years;  if  she  was  married  in 
1887,  then  her  reputation  in  1890  would  not  be  admissible. 
Her  reputation  in  1890  could  not  throw  any  light  on  the  ques- 
tion as  to  whether  or  not  she  was  married  in  1887. 

This  leaves,  undisposed  of,  the  offered  testimony  of  Peter 
Schramen  as  to  what  George  Harkrader  told  him  concerning 
the  parentage  of  the  plaintiff;  also  that  of  Capt.  Martin  and 
Gudinan  Jensen  on  the  same  point ;  and  also  the  offered  testi- 
mony of  Sheldon  as  to  what  Lillie  Harkrader  herself  said 
about  it. 

It  will  be  seen,  from  an  examination  of  the  record  in  this 
case,  that  the  court  on  numerous  occasions  permitted  the  dec- 
larations of  George  Harkrader  as  to  the  parentage  of  ^the 
plaintiff,  and  his  conduct  towards  the  plaintiff,  to  go  before 
the  jury  as  tending  to  establish  the  fact  that  plaintiff  was  the 
daughter  of  said  Harkrader;  while,  on  the  other  hand,  it 
would  admit  no  evidence  of  any  declarations  of  George  Hark- 
rader in  substantiation  of  the  reverse  of  that  assertion,  and 
not  only  so,  but  the  court  also  refused  to  allow  the  witness 
Sheldon  to  testify  as  to  what  the  mother  of  the  plaintiff  said 
as  to  plaintiff's  parentage. 

In  so  holding  the  court  had  in  mind  the  well-known  rule 
that,  when  a  marriage  is  once  proven  or  admitted,  there  is  a 
presumption  of  law  well-nigh  conclusive  that  any  child  bom 
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during  that  marriage  is  legitimate.  So  strong  is  this  presump- 
tion (and  the  court  so  instructed  the  jury)  that  it  cannot  be 
overcome,  except  by  clear  and  convincing  proof  that  the  hus- 
band had  had  no  access  to  the  wife  at  the  period  of  time  at 
which  by  the  laws  of  nature  the  child  must  have  been  begotten. 
With  that  rule  of  law  in  mind  the  court  rejected  evidence  of 
declarations  by  either  parent  tending  to  bastardize  the  issue  of 
such  marriage. 

It  will  be  seen,  however,  that  this  rule  of  law  is  based  upon 
the  major  premise  that  "the  marriage  has  been  admitted  or 
proven." 

Now,  how  far  does  the  evidence  in  this  case  substantiate 
that  major  premise?  Answering  that  question,  we  see  that 
there  is  not  in  the  pleadings  any  admissions  of  a  marriage  be- 
tween George  Harkrader  and  Lillie  Clark,  and  that  the  only 
proof  of  such  marriage  is  the  testimony  of  Emma  Phillips  and 
Ada  Wilson  as  to  the  alleged  verbal  arrangement  or  contract 
between  Harkrader  and  Lillie  Clark,  entered  into  in  the  house 
of  Lillie  Clark's  parents,  and  their  testimony  and  that  of 
some  others  as  to  the  manner  in  which  George  Harkrader 
treated  Lillie  Clark  after  the  alleged  marriage  contract — that 
is,  the  removal  of  Lillie  Clark  to  the  habitation  of  Harkrader, 
their  living  together  under  the  same  roof,  their  holding  of 
each  other  out  as  husband  and  wife  respectively,  his  having 
a  child  or  children  by  her,  she  and  said  child  or  children  taking 
his  name,  and  in  general  the  existence  of  those  facts  which 
ordinarily  go  to  make  up  a  common-law  marriage.  If  this 
evidence  is  to  be  held  to  be  conclusive,  if  it  was  undenied  and 
unshaken  in  any  way  whatsoever,  if  the  jury  were  bound  to 
believe  it,  it  could  be  truly  said  that  it  has  been  proven  that 
Harkrader  and  Lillie  Clark  were  married;  but  were  the  jury 
bound  to  believe  it? 

It  is  true  that  the  testimony  of  Emma  Phillips  and  Ada  Wil- 
son as  to  the  marriage  contract  is  undenied  in  words  by  any 
other  witness,  and  it  is  also  true  that  ordinarily,  when  a  wit- 
ness is  shown  to  have  no  interest  whatsoever  in  the  case,  and 
appears  to  be  fair  and  candid,  and  tells  a  reasonable  and  prob- 
able story  as  to  the  things  he  says  he  saw  or  heard,  and  the 
things  he  swears  to  have  seen  or  heard  are  not  inherently  unrea- 
sonable or  improbable,  and  he  is  uncontradicted  by  any  other 
witness,  or  by  facts  and  circumstances,  and  is  not  shaken  by 
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cross-examination,  his  testimony  should  be  held  to  establish 
the  happening  of  the  occurrence  to  which  he  testified. 

But  while  this  is  true  as  a  proposition  of  law,  yet  neverthe- 
less to  assert  that  the  evidence  in  this  case  comes  under  that 
rule  of  law  would  be  to  make  a  very  violent  statement,  for 
the  credibility  of  these  women  and  the  truth  of  their  testi- 
mony is  peculiarly  a  matter  for  the  jury. 

Emma  Phillips  and  Ada  Wilson  are  two  Indian  women  of 
ordinary  intelligence,  and  they  are  testifying  as  to  the  terms 
of  an  alleged  oral  agreement  made  30  years  ago.  At  that  time 
Ada  Wilson  was  only  12  years  old.  Emma  Phillips  was  the 
mother  of  Lillie  Clark,  and  is  the  grandmother  of  the  plain- 
tiff. Ada  Wilson  is  the  niece  of  Emma  Phillips,  was  the  first 
cousin  of  Lillie  Clark,  the  mother  of  plaintiff,  and  is  a  second 
cousin  of  the  plaintiff,  and  lived  with  Lillie  Clark  in  the  family 
of  Emma  Phillips.  Being  of  the  same  race  to  which  the 
plaintiff's  mother  belonged,  and  so  related  to  the  plaintiff,  and 
so  living  with  plaintiff's  mother,  they  cannot  be  said  to  be  dis- 
interested witnesses.  On  the  contrary,  both  are  naturally  high- 
ly interested  in  the  success  of  the  plaintiff  in  this  cause.  Both 
were  subjected  to  a  grueling  cross-examination,  which  did 
or  did  not  shake  their  testimony  on  the  direct  according  as  the 
jury  might  find.  It  cannot  be  said  that  their  evidence  is  of 
such  a  nature  that  the  court  should  say  as  a  matter  of  law  that 
the  colloquy  between  George  Harkrader  and  the  parents  of 
Lillie  Clark  and  Lillie  Clark  ever  occurred.  The  court  express- 
es no  opinion  on  that  question,  for  it  is  a  question  for  the  jury 
entirely;  and  likewise  as  to  the  testimony  of  other  witnesses 
as  to  the  manner  in  which  George  Harkrader  treated  Lillie 
Clark  as  going  to  establish  a  common-law  marriage.  The  tes- 
timony on  the  subject  of  marriage  is  not  so  harmonious  that 
the  court  can  say  as  a  matter  of  law  that  a  common-law  mar- 
riage has  been  proven. 

The  case  at  bar  turns  upon  the  question  whether  or  not  the 
plaintiff  is  the  legitimate  daughter  of  George  Harkrader — i.  e., 
upon  the  pedigree  of  plaintiff — ^and  that  turns  upon  the  ques- 
tion of  marriage  vel  non. 

If  there  was  no  marriage  between  George  Harkrader  and 
Lillie  Clark,  plaintiff  cannot  prevail,  and  as  the  marriage  was 
neither  admitted,  nor  can  be  said  as  a  matter  of  law  to  have 
been  proven  (but  as  its  existence  of  nonexistence  was  altogeth- 
er a  matter  for  the  jury),  the  question  of  marriage  vel  non  is 
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one  of  the  crucial  questions  of  the  case ;  and,  being  so,  it  seems 
to  the  court  that  the  language  in  Crauf  urd  v.  Blackburn  is  very 
apposite,  to  wit : 

"If  marriage  be  proved  or  admitted,  declarations  of  the  parents 
will  not  be  admitted  to  defeat  the  consequences  of  marriage,  as 
that  the  children  are  bastards ;  but,  where  the  question  is  marriage 
vol  non,  the  declarations  of  the  parties  themselves,  If  deceased,  that 
they  were  or  were  not  married,  provided  that  they  were  made  ante 
litem  motam,  are  admissible  evidence  of  the  fact  declared/'  Crau- 
furd  V.  Blackburn,  17  Md.  49,  77  Am.  Dec.  327. 

The  general  rule  is  that  in  matters  of  pedigree  the  declara- 
tions of  deceased  ancestors  as  to  paternity  are  admissible. 

"Pedigree  concerns  primarily  the  order  of  descent  in  families,  in- 
cluding births,  marriages,  and  deaths ;  legitimacy,  the  status  of  the 
child  as  derived  from  the  matrimonial  status  of  the  parents.''  1 
Bishop,  p.  501. 

"Pedigree  is  the  lineage,  descent,  and  succession  of  families.  The 
term  embraces,  not  only  descent  and  relationship,  but  also  the  facts 
of  birth,  marriage,  and  death,  and  the  times  when  these  events  hap- 
pened, ♦  ♦  ♦  and  ♦  *  ♦  may  be  proved  by  hearsay  evidence, 
consisting  of  declarations  of  persons  who  from  their  situation  were 
likely  to  know,  and  such  statements  are  admissible  when  the  person 
making  the  declaration  is  dead."  Washington  v.  Bank  for  Savings, 
171  N.  Y.  173,  63  N.  E.  833,  89  Am.  St.  Rep.  804. 

"In  this  case  *  *  ♦  it  [declarations]  was  admitted  to  prove  the 
nonexistence  of  any  children,  heirs,  or  next  of  kin  of  the  deceased. 
The  declarations  of  the  deceased  which  were  admitted  related  to  her 
family  history.  They  were,  in  substance,  that  she  had  no  children, 
♦  *  *  and  if  such  declarations  related  to  pedigree  they  were  Just 
as  admissible  to  prove  a  negative  as  an  affirmative.  The  declarations 
in  such  cases  are  not  strictly  confined  to  births,  marriages,  and 
deaths,  but  extend  to  any  inquiry  necessarily  involving  these  events, 
or  which  tend  to  show  that  either,  some,  or  all  of  them  took  place  or 
did  not  take  place."  171  N.  Y.  174,  63  N.  B.  834,  89  Am.  St.  Rep. 
806. 

"An  issue  of  fact  concerning  the  birth  or  survival  of  children  capa- 
ble of  taking  the  estate  of  a  deceased  person,  whether  the  estate  be 
real  or  personal,  is  fairly  within  the  principle  that  permits  hearsay 
evidence  in  matters  of  pedigree.  In  this  case  it  may  be  said  that 
the  issue  involved  the  question  whether,  in  fact,  any  children  had 
ever  been  born  to  the  deceased,  and  her  own  declarations  on  that 
subject  were,  under  the  circumstances,  admissible.  In  the  language 
of  Lord  Erskine,  in  Vowles  v.  Young,  13  Ves.  Jr.  140:  'Courts  of 
law  are  obliged,  in  cases  of  this  kind,  to  depart  from  the  ordinary 
rules  of  evidence,  as  it  would  be  impossible  to  establish  descents  ac- 
cording to  the  strict  rules  by  which  contracts  are  established,  and 
subjects  of  property  regulated,  requiring  the  facts  from  the  mouth 
5A.R.— 43 
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of  the  witness  who  has  the  knowledge  of  them.  In  cases  of  pedigree, 
therefore,  recourse  is  had  to  a  secondary  sort  of  evidence,  the  best 
the  nature  of  the  subject  wUl  admit,  establishing  the  descent  from 
the  only  sources  that  can  be  had/'  171  N.  Y.  175.  63  N.  B.  834,  89 
Am.  St  Rep.  806. 

"In  this  case,  in  order  to  establish  the  marriage,  evidence  was 
offered  of  declarations  by  the  deceased,  Ambrose  G.  Topper,  to  the 
effect  that  he  was  married  to  the  plaintiff  Anna,  and  the  defendants 
on  their  part  also  offered  evidence  that  Topper  in  his  lifetime  on  vari- 
ous occasions  stated  that  he  was  not  married  to  the  plaintiff  Anna ; 
and  these  statements  of  the  deceased  were  admitted  by  the  circuit 
court  over  the  objections  and  exceptions  of  the  plaintiff,  and  it  is 
this  ruling  of  the  court  which  forms  the  basis  of  the  first  assignment 
of  error."  Topper  v.  Perry,  197  Mo.  631,  96  S.  W.  203,  114  Am. 
St  Rep.  777. 

''The  declarations  of  Imboden,  both  written  and  oral,  made  after 
the  alleged  marriage,  that  he  was  single  and  unmarried,  were 
admissible  to  rebut  the  testimony  offered  by  appellant  to  prove  the 
marriage."  Imboden  v.  St  Louis  Trust  Ck>.,  Ill  Mo.  App.  220,  86 
S.  W.  263. 

"The  declarations  of  the  deceased  parents  as  to  the  legitimacy  or 
illegitimacy  of  their  own  children  are  admissible."  2  Jones  on  Evi- 
dence, 709,  note  81. 

"The  declarations  of  a  deceased  person  as  to  his  own  marriage." 
See  2  Jones,  page  710,  note  84. 

I  think  the  court  should  have  allowed  the  testimony  of 
Schramen,  Martin,  Jensen,  and  Sheldon  as  to  the  declarations 
of  George  Harkrader  and  Lillie  Clark  to  go  to  the  jury  under 
proper  instructions.  Such  instructions  would  be  substantially 
to  this  effect : 

''The  declarations  of  Harkrader  or  Lillie  Clark,  if  any  such  were 
made,  to  the  effect  that  plaintiff  was  not  the  daughter  of  Harkrader, 
were  admitted  for  the  sole  and  only  purpose  of  the  bearing  which 
they  might  have  on  the  question  as  to  whether  Harkrader  and  liUie 
Clark  were  married ;  and  you  are  to  consider  such  evidence,  if  any 
such  there  is  and  is  beUeved  by  you,  as  bearing  on  that  point  alone. 
In  other  words,  first  determine  whether  they  were  married,  as  I 
have  heretofore  instructed  you  what  it  takes  to  constitute  marriage. 

''If  on  all  the  evidence  you  find  that  George  Harkrader  and  Lillie 
dark  were  not  married,  you  need  go  no  further,  but  must  return  a 
verdict  for  defendant ;  but  if  on  all  the  evidence  you  believe  that  a 
common-law  marriage  did  exist  between  Harkrader  and  Lillie 
Clark,  and  that  while  it  existed  plaintiff  was  bom  of  Lillie  Clark, 
then  nothing  which  either  Harkrader  or  LiUie  Clark  might  have 
said  (if  you  find  from  the  evidence  that  they  did  say  anything)  con- 
cerning the  legitimacy  of  plaintiff  can  be  considered  by  you.  If  there 
was  a  marriage,  and  the  plaintiff  was  born  during  its  continuance, 
nothing  can  prove  that  she  is  illegitimate,  except  clear  and  convinc- 
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ing  evidence  that  the  fansband  did  not  have  access  to  the  mother  at 
the  period  of  time  when  the  plaintiff  mast  hate  been  begotten." 

The  error  committed  in  rejecting  said  testimony  was  a  sub- 
stantial error,  going  to  the  very  roots  of  the  matter  in  contrch 
versy. 

On  account  of  said  error  a  new  trial  must  be  granted ;  and  it 
is  so  ordered 


UNITED  STATES  v.  SCHMIDT. 

(Third  Division.    Yaldez.    July  7,  1917.) 

Na  901. 

Licenses  «=»11(1) — Corporations— Tbansfeb  Companies. 

Defendant  refused  to  pay  a  license  to  do  business  as  a  "trans- 
fer company,"  claiming  that  the  law  applied  only  to  associations, 
partnerships,  and  corporations,  and  not  to  individuals.  Held, 
that  the  words  **transfer  companies"  must  be  construed  with 
reference  to  the  first  descriptive  words  in  the  sentence,  "That 
any  person  or  persons,  corporation  or  company  prosecuting  or 
attempting  to  prosecute  any  of  the  following  lines  of  business," 
and,  being  so  construed  and  considered,  they  shall  be  deemed 
to  include  an  individual.  The  license  tax  was  laid  on  the  occu- 
pation or  business,  rather  than  on  the  person  or  class  of  persons 
engaged  in  the  business. 

W.  N.  Spence,  U.  S.  Dist.  Atty.,  of  Valdez,  for  the  United 
States. 
E.  E.  Ritchie,  of  Valdez,  for  defendant. 

BROWN,  District  Judge.  Section  2569,  Compiled  Laws  of 
Alaska,  provides: 

"That  any  person  or  persons,  corporation,  or  company  prosecuting 
or  attempting  to  prosecute  any  of  the  following  lines  of  businesses 
within  the  district  of  Alaska  shall  first  apply  for  and  obtain  license 
so  to  do  from  a  district  court  or  a  subdivision  thereof  in  said  Dls^ 
trict,  and  pay  for  said  license  for  the  respectlye  lines  of  business  and 
trade  as  follows,  to  wit:  ♦  ♦  ♦  Transfer  companies,  fifty  dollars 
per  annum.    ♦    ♦    ♦" 

Certain  individuals  carrying  on  a  general  transfer  business 
have  sought  to  evade  the  payment  of  this  license  by  a  claim 
that  the  words  "transfer  companies"  applied  only  to  associa- 
tions, partnerships,  or  corporations  and  not  to  individuals. 
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If  the  language  used  in  the  beginning  of  this  section  2569, 
to  wit,  "That  any  person  or  persons,  corporation  or  company," 
etc.  should  not  be  deemed  sufficient,  the  authorities  are  de- 
cisive of  this  question  that  the  word  "companies"  should  be 
deemed  to  include  persons  or  individuals,  as  the  license  or  tax 
is  really  upon  the  occupation,  and  not  upon  any  particular  per- 
son or  class  of  persons. 

In  the  case  of  Singer  Manufacturing  Company  v.  Wright, 
97  Ga.  118,  25  S.  E.  250,  35  L.  R.  A.  497,  the <:ourt  says: 

"The  most  serious  question  for  determination  as  to  the  constitu- 
tionality of  the  law  in  hand,  in  view  of  the  'uniformity  clause'  above 
mentioned,  is  this:  Is  its  language  sufficiently  comprehensive  in 
meaning  to  embrace  all  manufacturers  of  sewing  machines  who  sell 
at  retail?  Unless  it  is,  the  law  must  fail;  because,  when  once  a  class 
is  established,  every  member  properly  belonging  to  that  class  must 
be  taxed,  or  else  the  uniformity  required  is  destroyed.  If  the  words 
*every  sewing  machine  company'  are  applicable  only  to  corporations 
or  partnerships,  then  individuals  manufacturing  and  selling  sewing 
machines  would  not  be  reached.  It  may  be  true,  in  point  of  fact,  that 
there  are  no  single  individuals!  in  Georgia  answering  to  this  de- 
scription; but  the  law  should  be  broad  enough  in  its  terms  to  include 
any  person  who  may  at  any  time,  upon  his  own  account,  enter  upon 
such  business,  for  otherwise  it  would  be  possible  for  an  individual 
to  begin  the  transaction  of  this  very  business,  and  escape  a  tax 
which  corporations  in  the  same  business  are  compelled  to  pay.  An 
omission  of  this  kind  in  a  taxing  law  might,  in  some  instances,  op- 
erate as  an  invitation  to  individuals  to  undertake  business  enter- 
prises, because  of  an  attendant  nonliability  for  taxes,  and  a  conse- 
quent advantage  to  be  gained  over  competitors  engaged  in  the  same 
business  who  are  specifically  named  and  taxed.  At  any  rate,  such 
an  omission  makes  a  discrimination  which  the  Constitution  forbids. 
We  think,  however,  that  so  far  as  the  law  with  which  we  are  now 
dealing  is  concerned  the  whole  difficulty  may  be  properly  removed  by 
simply  holding  that  the  words  *every  sewing  machine  company* 
would  apply  to  a  sewing  machine  'man'  who  undertook  to  engage  in 
the  manufacture  and  sale  of  such  machines  in  this  state.  This  con- 
struction, upon  reflection,  will  be  found  not  to  be  a  strained  or  un- 
reasonable one.  On  the  contrary,  we  think  it  is  entirely  permissible, 
when  reference  is  had  to  the  object  of  the  law  in  question;  that  ob- 
ject being,  not  to  tax  a  company  or  person  carrying  on  the  business, 
but  the  business  itself.  Of  course,  if  the  tax  be  upon  the  business, 
it  is  entirely  immaterial  whether  such  business  be  carried  on  by  an 
individual,  a  partnership,  or  a  corporation.  As  has  been  seen,  the 
power  of  the  Legislature  extends  only  to  classifying  business  occu- 
pations into  different  branches,  and  laying  upon  each  separate  branch 
thus  created  such  a  tax  as  is  deemed  proper.  The  Legislature  has 
absolutely  no  power  to  classify  persons,  natural  or  artificial,  engaged 
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in  precisely  the  same  occupation,  laying  a  tax  upon  some  of  them  and 
exempting  others,  or  imposing  a  tax  not  operating  uniformly  upon 
all.  Therefore  it  would  certainly  seem  the  most  natural  and  reason- 
able inference  that  the  General  Assembly,  in  passing  the  law  in  ques- 
tion, attempted  to  accomplish  what  it  had  an  undoubted  right  to  do 
rather  than  that  which  the  Constitution  expressly  forbids.  It  should 
be  the  purpose  of  courts  to  give  effect  to  legislative  intention,  and, 
where  that  intention  is  not  perfectly  clear,  the  unbending  rule  is 
that  such  a  reasonable  construction  of  the  statute  as  will  render  it 
harmonious  with  constitutional  restrictions  should  invariably  be 
adopted.  In  the  present  instance  we  are  quite  sure  the  Legislature 
intended  that  this  tax  should  apply  to  the  business  in  question,  no 
matter  by  whom  the  same  might  be  conducted.  Literally,  the  word 
'company'  could  only  mean  a  corporation  or  a  partnership;  but  a 
literal  construction  is  not  demanded,  and  a  few  illustrations,  taken 
from  our  legislative  enactments  on  the  subject  of  taxation,  will  show 
that  this  word  'company'  has  often  been  used  therein,  not  only  loose- 
ly, but  in  a  sense  which  renders  it  perfectly  evident  that  it  was  in- 
tended to  embrace  single  individuals.  Thus,  in  the  tax  acts  of  1886, 
1888,  1890,  1892,  and  1894,  taxes  were  imposed  upon  telephone,  cir- 
cus, brewing,  and  sewing  machine  companies.  It  can  hardly  be 
doubted  that  in  some,  at  least,  of  these  several  instances,  the  Legisla- 
ture unquestionably  intended  that  the  tax  should  be  imposed  upon 
the  business  designated,  even  though,  conducted  by  an  individual. 
For  instance,  if  Adam  Forepaugh  exhibited  in  this  state  his  great 
circus  and  menagerie,  of  which  he  was  the  sole  owner  and  proprietor, 
although  he  was  not  literally  a  'circus  company,*  it  would  surely 
not  be  denied  that  he  would  be  subject  to  the  tax  Imposed  on  such 
companies.  Again,  if  a  single  individual  had  sufficient  capital  to 
establish  and  conduct  a  brewery,  he  would  in  like  manner  have  to 
pay  the  tax  imposed  on  brewing  companies,  although,  strictly  speak- 
ing, not  himself  a  company.  These  Illustrations  might  be  further 
extended,  but  it  is  deemed  unnecessary.  It  Is  quite  probable  that 
our  General  Assembly  did  not,  in  express  terms,  impose  a  tax  on 
single  persons  who  might  engage  in  the  sewing  machine  business,  for 
the  reason  that,  in  i)olnt  of  fact,  none  such  were  then  engaged  in 
conducting  the  business  in  this  state  exclusively  upon  their  own 
account.  But,  however  this  may  be,  we  think,  in  view  of  what  has 
above  been  said,  the  law  would  reach  such  a  person,  if  one  could  be 
found  carrying  on  the  business  in  question.  While,  as  a  general 
rule,  tax  laws  must  be  strictly  construed  as  to  their  (deration  upon 
those  to  'be  thereby  affected,  it  will  not  do  in  every  instance  to  con- 
fine words  to  their  literal  and  ordinary  signification.  Certainly,  if 
so  doing  would  render  a  statute  unconstitutional,  the  court  should 
extend  the  letter  so  as  to  save  the  statute,  if  possible,  the  presump- 
tion always  being  in  favor  of  its  constitutionality.  'Statutes  relating 
to  taxation  ♦  *  ♦  are  to  be  so  construed  as  to  carry  into  effect 
the  obvious  intent  of  the  Legislature,  rather  than  to  defeat  that 
Intent  by  a  too  strict  adherence  to  the  letter.*  Cornwall  v.  Todd,  38 
Conn.  443,    So  likewise  it  was  said  in  Big  Black  Creek  Imp.  Co.  v. 
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Cam.,  M  Pa.  450:  'Statutes  are  to  be  construed  so  as  may  best  ef- 
fectuate the  intention  of  tbe  makers,  which  sometimes  may  be  col- 
lected from  the  cause  or  occasion  of  passing  the  statute,  and  where 
discovered  it  ought  to  be  followed  with  judgment  and  discretion  in 
the  construction,  though  the  construction  may  seem  contrary  to  the 
letter  of  the  statute/  A  clause  in  the  general  corporation  law  of  the 
state  of  Illinois  provided  that  no  city  council  should  grant  the  right 
to  lay  down  railway  tracks  in  any  street  of  a  city  to  any  steam  or 
horse  railway  company,  except  upon  certain  conditions,  and  it  was 
held  that  the  word  'company'  as  employed  in  that  clause,  embraced 
natural  x)ersons  as  well  as  corporations.  Canal  Co.  r.  Garrity,  115 
111.  156,  3  N.  E.  448.  Mr.  Justice  Scholfield,  in  delivering  the  <^inion 
of  the  court,  said  (page  164,  115  111.,  and  page  451,  3  N.  B.):  It  is 
very  clear  that  "natural  persons"  are  here  within  the  intention,  al- 
though not  within  the  letter,  of  the  act,  for  the  injury  against  which 
protection  is  intended  to  be  afforded  is  the  laying  of  railway  tracks 
in  the  streets.  By  whom  the  tracks  shall  be  laid  and  the  cars  there- 
on operated  is,  manifestly,  of  no  consequence  whatever.  The  same 
result,  in  aU  respects,  will  follow  the  laying  of  railway  tracks  in 
the  streets  and  operating  cars  thereon  by  individuals  as  will  follow 
the  laying  of  them  by  corporations.  The  use  of  the  word  "company/* 
we  have  no  doubt,  was  simply  because  such  tracks  are  almost  always 
laid  and  operated  by  companies.  The  clause  should  be  read  as  in- 
cluding both  corporations  and  individuals.'  The  language  Just  Quoted 
will,  upon  a  very  casual  consideration,  be  found,  in  principle,  pre- 
cisely applicable  to  our  present  question.  We  are  therefore  of  the 
opinion  that  the  law  imposing  the  tax  complained  of  is  not  violative 
of  the  'uniformity  clause'  of  the  article  of  the  Constitution  of  this 
state  relating  to  taxation." 

The  said  license  of  $50  is  therefore  collectible  from  any 
person  or  persons,  corporation  or  company,  carrying  on  the 
said  transfer  business. 
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UNITEa>  STATES  v.  VALDBZ  BRKWING  &  BOTTLINQ  00. 

(Third  DivlsioD.    Yaldes.    July  10,  1917.) 

No.  601. 

Intoxicating  Liquobs  ^s»52 — Lucensech- Diffebent  Kinds  or  Busi- 

NB6S. 

An  information  was  filed  by  the  United  States  against  the 
defendant  for  engaging  in  the  sale  of  liquor  at  wholesale  without 
a  license.  The  defendant  is  engaged  in  brewing  beer  and  selling 
It  to  the  trade  at  wholesale  only.  It  has  a  license  under  section 
2509,  Oomp.  Laws  Alaska  1913,  as  ''breweries,  five  hundred  dol- 
lars per  annum,"  which  amount  it  has  paid,  and  for  which  the 
United  States  issued  it  a  license  under  that  authority.  Defend- 
ant refuses  to  pay  for  and  take  out  an  additional  license  under 
section  2577,  as  a  wholesale  liquor  dealer.  Held,  the  section 
2509  under  which  defendant  pays  the  license  as  "breweries,  five 
hundred  dollars  per  annum,"  authorizes  it  to  manufacture,  brew, 
and  dispose  of  its  brewery  product  to  the  public  in  wholesale 
quantities.  One  who  thus  sells  the  brewery  product  thus  manu- 
factured is  not  a  wholesale  liquor  dealer  within  the  meaning  of 
that  phrase  as  it  is  used  in  section  2577,  Gomp.  Laws  Alaska 
1913.    Defendant  found  "not  guilty." 

An  information  was  filed  by  the  United  States  district  at- 
torney against  the  above-named  defendant,  the  Valdez  Brew- 
ing &  Bottling  Company,  charging  it  with  engaging  in  the  sale 
of  intoxicating  liquors  at  wholesale  without  obtaining  a 
license  so  to  do. 

W.  N.  Spence,  U.  S.  Dist.  Atty.,  of  Valdez,  for  the  United 
States. 
Lyons  &  Ritchie,  of  Valdez,  for  defendant. 

BROWN,  District  Judge.  The  case  was  submitted  to  the 
court,  the  parties  waiving  a  jury,  upon  an  agreed  statement  of 
facts,  whidi  shows  that  the  defendant  is  engaged  in  the  busi- 
ness of  brewing  beer  at  Valdez,  Alaska,  and  selling  the  same 
throughout  the  territory  in  wholesale  quantities,  and  that  on 
the  10th  day  of  July,  1916,  it  sold  beer  in  wholesale  quantities 
to  the  Buffet  saloon  at  Valdez,  the  owners  thereof  being  en- 
gaged in  the  saloon  business  and  that  said  defendant,  the 
Valdez  Brewing  &  Bottling  Company,  had  no  wholesale  liquor 
license,  but  did  have  a  license  under  section  2569,  Compiled 
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Laws  of  Alaska,  under  which  they  paid  the  sum  of  $500. 
Section  2569  provides : 

"That  any  person  or  persons,  corporation,  or  company  prosecut- 
ing or  attempting  to  prosecute  any  of  the  following  lines  of  business 
within  the  district  of  Alaska  shall  first  apply  for  and  obtain  license 
so  to  do  from  a  district  court  or  a  subdiyision  thereof  in  said  dis- 
trict, and  pay  for  said  license  for  the  req[>ective  lines  of  business 
and  trade  as  follows,  to  wit:  *  *  *  Breweries,  five  hundred  dol- 
lars per  annum." 

Section  2577,  Compiled  Laws  of  Alaska,  provides  as  fol- 
lows: 

"That  a  wholesale  license  shall  only  authorize  the  licensee  to  sell 
distilled,  malt,  or  fermented  liquors,  wines,  and  cordials  in  quanti- 
ties not  less  than  four  gallons,  not  to  be  drunk  upon  the  premises 
where  sold;  and  no  such  license  shall  be  granted  until  it  is  satis- 
factorily shown  that  the  place  where  it  is  intended  to  carry  on  such 
business  is  properly  arranged  for  selling  such  liquor  as  merchandise- 
It  seems  clear  to  me  that  the  intent  of  the  Legislature  was  to 
authorize  the  manufacture  or  brewing  of  beer  and  the  sale  of 
the  product  upon  the  payment  of  the  annual  license  fee  of 
$500.  After  paying  so  large  a  sum  as  $500,  a  license  merely 
to  brew  the  beer  would  be  of  no  avail  if  the  brewery  had  no 
power  to  sell  it.  It  will  be  noticed  that  the  wholesale  liquor 
license  authorizes  the  licensee  to  sell  all  kinds  of  spirituous, 
malt  or  fermented  liquors,  wine,  etc.,  whereas  the  defendant 
here  is  merely  manufacturing  and  selling  beer. 

Attention  was  called  to  the  fact  that  this  question  had  aris- 
en in  Nome,  in  the  Second  judicial  division  of  Alaska,  and  the 
United  States  district  attorney  of  that  division  was  of  the 
opinion  that  a  brewing  company  there  was  liable  to  pay  the 
wholesale  liquor  license  of  $2,000  per  year  in  addition  to  the 
$500  brewery  license,  but  this  opinion  has  not  been  produced, 
nor  have  the  facts  as  they  existed  in  the  case  of  the  Nome 
brewery  been  shown.  It  may  be  that  the  brewery  there  was  en- 
gaged in  the  wholesale  liquor  business,  as  might  easily  be  the 
case,  and  was  acting  as  a  dealer  in  the  wholesaling  of  spiritu- 
ous liquors,  beer,  and  wine  by  purchase  from  other  portions  of 
the  United  States  and  the  sale  thereof  in  the  territory  of 
Alaska. 

The  district  attorney  has  cited  one  case  upon  which  he  relies 
as  sustaining  the  contention  that  the  defendant  here  should 
pay  the  $2,000  wholesale  license ;  that  is,  the  case  of  State  v. 
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Schmulbach  Brewing  Co.,  56  W.  Va.  335,  49  S.  E.  250.  In 
that  case  the  statute  was  quite  different  from  ours.  I  quote 
from  the  opinion : 

"Section  62  provides  that  the  $350  wholesale  tax  is  *ln  addition 
to  all  other  taxes.*  The  tax  is  charged  and  paid  for  the  privilege 
of  selling,  and  from  the  section  quoted  it  seems  clear  that  no  person 
shall  be  permitted  to  sell  without  first  having  obtained  a  license 
therefor;  but,  if  a  shadow  of  doubt  should  remain  on  this  point, 
section  65  of  the  same  chapter  dispels  it,  and  makes  clear  the  inten- 
tion of  the  law  makers.  This  section  provides  that  'apple  and  peach 
brandy,  distilled  within  any  of  the  counties  of  this  state  from  fruit 
grown  in  the  state,  may  be  sold  by  the  distiller  thereof  in  quantities 
not  less  than  five  gallons  at  a  time,  to  be  carried  away  and  not  drunk 
on  the  premises  where  sold,  by  paying  a  license  tax  of  one  hundred 
dollars/  " 

In  the  case  of  Egan  v.  State  (Tex.  Cr.  R.)  68  S.  W.  273,  the 
court  says : 

"The  facts  show  that  appellant  was  the  manager  of  the  Waco  Ice 
&  Refrigerating  Company,  a  corporation  duly  incorporated  under 
the  laws  of  the  state,  and  that  this  corporation  was  engaged  in  the 
manufacture  of  ice  at  the  rate  of  100  tons  per  day,  which  was  sold 
at  wholesale  and  retail  in  McLennan  county.  The  corporation  had 
not  paid  the  tax  mentioned  for  the  year  1901.  Waco  is  a  city  of  more 
than  20,000  inhabitants.  It  is  also  shown  that  the  commissioners' 
court  of  the  county  had  levied  an  occupation  tax  of  $25.  Appellant 
had  not  paid  the  tax,  because  he  believed  said  ice  company  was  a 
manufacturer  of  ice,  and  that  the  sale  of  its  manufactured  product 
did  not  bring  it  within  the  purview  of  the  statute ;  in  other  words,, 
that  it  was  not  a  dealer.  The  statute  imposes  a  tax  only  upon  deal- 
ers in  ice;  the  contention  being  that  the  Waco  Ice  &  Refrigerating 
Company  is  a  manufacturer  of  ice,  and  sells  nothing  but  its  own 
product.  If  the  ice  company  is  not  a  dealer  within  the  purview  of 
the  statute,  then  this  conviction  is  wrong,  and  defendant  was  not 
liable  to  pay  the  tax.  Mr.  Bouvier,  in  his  Law  Dictionary,  says:  *A 
dealer,  in  the  common  acc^tation,  and  therefore  in  the  legal  mean- 
ing,  of  the  word,  is  not  one  who  buys  to  keep,  or  makes  to  sell,  but 
one  who  buys  to  sell  again.*  Our  Legislature  did  not  undertake  to 
define  the  term  'dealer*;  therefore  we  are  relegated  to  our  statute, 
which  says  that,  *Where  words  and  terms  are  used  without  being 
specially  defined,  they  shall  be  taken  in  their  ordinary  acceptation' ; 
in  other  words,  in  the  meaning  commonly  understood;  and  this  is 
in  accordance  with  Mr.  Bouvier.  The  Waco  Ice  &  Refrigerating  Com- 
pany was  a  manufacturer  of  ice,  and  sold  its  product  in  wholesale 
and  retail  quantities.  This  seems  to  have  comprehended  the  entire 
scope  of  its  business.  We  do  not  believe,  under  subdivision  52  of  ar- 
tide  5049,  under  which  this  indictment  was  brought,  that  appellant 
was  liable  as  a  dealer.  A  kindred  or  analogous  question  was  before 
the  Supreme  Court  of  Tennessee  in  Taylor  v.  Vincent,  12  Lea,  282,  4T 
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Am.  Rep.  338.  The  court  held:  *We  have  carefully  considered  the 
que^ion,  and  our  conclusion  is  that  a  manufacturer,  who  sells  arti- 
cles manufactured  by  him,  the  articles  being  the  product  of  the 
growth  of  the  state,  is  not  a  dealer  in  such  articles.'  And  to  the 
same  effect  is  Norris  v.  Com.,  27  Pa.  495.  There  we  find  this  lan- 
guage: 'Plaintiffs  in  error  are  not  dealers.  A  dealer,  in  the  popular, 
and  therefore  in  the  statutory,  sense  of  the  word,  is  not  one  who 
buys  to  keep,  or  makes  to  sell,  but  one  who  buys  to  sell  again.  He 
stands  intermediately  between  the  producer  and  the  consumer,  and 
depends  for  his  profit,  not  upon  the  labor  he  bestows  upon  his  com- 
modities, but  upon  the  skill  and  foresight  with  which  he  watches 
the  markets.  A  man  who  makes  locomotives  is  a  mechanic'  In 
State  V.  Yearby,  82  N.  C.  661,  33  Am.  Rep.  694,  the  supreme  court  of 
that  state  held  that  one  who  buys  cattle,  sheep,  and  hogs,  and  sells 
meat,  is  not  a  dealer  in  meat,  and  not  liable  to  the  tax.  In  State  v. 
Chadbourn,  80  N.  C.  479,  30  Am.  Rep.  94,  defendants  were  proprie- 
tors of  a  steam  sawmill,  bought  timber,  cut  it  up,  and  sold  it  as 
lumber.  They  were  held  not  liable  to  a  tax  on  dealers.  In  People 
V.  Knickerbocker  Ice  Co.,  99  N.  Y.  181,  1  N.  E.  669,  the  court  held 
that  a  corporation  which  makes  ice  by  artificial  means  was  a  manu- 
facturer. Our  Legislature  seems  to  have  understood  the  difference 
between  manufacturers  and  dealers,  for  in  the  forty-fourth  subdivi- 
sion of  article  5049  they  imposed  a  tax  upon  gas  companies  manufac- 
turing gas  in  cities  and  towns  of  this  state.  In  regard  to  gas  the 
term  'manufacturing*  is  used;  whereas,  with  reference  to  the  sale 
of  ice,  they  apply  the  tax  to  'dealers,'  and  not  to  'manufacturers.'  In 
order  to  hold  a  citizen  liable  for  a  violation  of  the  law,  or  subject  him 
to  criminal  punishment,  the  case  must  be  plainly  and  unmistakably 
within  the  statute;  and  if  there  be  a  doubt  whether  the  statute  em- 
braces it,  that  doubt  is  to  be  resolved  in  favor  of  the  accused.  As 
stated  in  Murray's  Case,  21  Tex.  App.  620,  2  S.  W.  757,  57  Am.  Rep. 

623,  'these  principles  of  law  admit  of  no  dispute,  and  have  been  often 
declared  by  the  highest  courts,  and  by  no  tribunal  more  clearly  than^ 
the  Supreme  Court  of  the  United  States.'  Therefore,  if  the  Legisla- 
ture had  intended  to  tax  manufacturers  of  ice,  they  should  have  been 
explicit  in  using  appropriate  language  or  terms.  This  court  will  not 
by  construction  include  persons  under  the  criminal  statute  unless  the 
plain  import  of  the  terms  of  the  statute  includes  them.  In  order  to 
hold  appellant  guilty  under  the  law  under  which  he  was  indicted,  it 
would  be  necessary  for  this  court  to  include  him  by  a  strained  con- 
struction. We  do  not  believe  that  appellant,  under  the  facts  and  un- 
der the  law,  is  guilty  of  a  violation  of  the  revenue  or  tax  laws  of 
the  state." 

In  the  case  of  People  v.  Voorhis,  131  Mich.  398,  91  N.  W. 

624,  the  court  says: 

"The  right  to  manufacture  necessarily  implies  the  right  to  sell  the 
manufactured  product  at  the  manufactory.  One  who  thus  sells  the 
liquors  mentioned  in  the  statute,  manufactured  by  him,  is  not  a 
'wholesaler'  of  liquors,  within  the  popular  or  legal  definition  of  that 
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word.  The  provision  that  'no  person  paying  a  manufacturer's  tax 
on  brewed  or  malt  liquors  under  this  act  shall  be  liable  to  pay  a 
wholesale  dealer's  tax  on  the  same,'  neither  enlarges  nor  restricts 
the  right  of  the  manufacturer  to  sell  his  product  The  statute,  with- 
out this  language,  would  give  htm  the  same  right  of  sale  that  he  has 
with  it,  viz.,  the  right  to  sell  his  product  at  his  brewery.  The  manu- 
facturer is  entitled  to  keep  his  goods  in  store  at  the  place  of  manu- 
facture for  the  purposes  of  sale  when  receiving  orders,  and  in  so 
doing  is  not  a  'wholesaler,*  within  the  popular  or  legal  definition  of 
that  word.  'Articles  which  the  consumer  recognizes  as  single  the  re- 
tailer ke^s  wrapped  up  in  dozens,  the  wholesaler  sends  the  gross, 
and  the  manufacturer  supplies  in  packages.'  8  Gent.  Die.  Enc,  un- 
der definition  of  the  word  'wholesaler.' " 

It  would  seem,  therefore,  from  the  weight  of  authority,  as 
well  as  from  a  reasonable  and  rational  construction  of  our 
statute,  that  the  brewing  company  is  required  to  pay  only  the 
license  of  $500,  which  it  has  already  paid.    The  judgment  of  ■ 
the  court,  therefore,  is  that  the  defendant  is  not  guilty. 


DAVISON  V.  ALASKA  BANKING  CO. 

(Second  Division.     Nome.    July  14,  1917.) 

No.  2717. 

L  Bailvbnt  ^=»5— Convebsion. 

The  plaintiff  mailed  a  package  of  money  to  the  bank  for  gen- 
eral deposit  in  his  name.  Some  time  later  he  came  to  the  bank, 
and  upon  Inquiry  found  the  money  had  been  received,  but  was 
informed  that  it  had  not  been  opened,  nor  the  money  placed  to 
his  credit.  Plaintiff  demanded  the  money  be  credited  to  him,  or 
the  package  and  money  be  delivered  to  him,  both  of  which  de- 
mands were  refused.  The  plaintiff  thereupon  brought  suit  for 
the  money.  The  defendant  answered  the  complaint,  and  aUeged 
that  another  was  the  true  owner.  Held,  on  receipt  of  the  money 
by  the  defendant,  and  its  refusal  to  deposit  it  as  requested  in 
the  name  of  the  depositor,  the  relation  of  bailor  and  bailee  was 
created  between  the  plaintiff  and  defendant 

Z,  Baixuknt  ^=»26,.27 — Evidence)— Pleadings. 

Subsequent  to  the  receipt  of  a  package  of  money  from  plain- 
tiff with  instructions  to  deposit  It  to  his  credit,  which  was  not 
done,  plaintiff  demanded  the  return  of  the  money,  which  was  re^ 
fused.  A  right  of  action  immediately  accrued  to  the  plaintiff. 
On  suit  the  bank  answered  that  the  money  belonged  to  anoth- 

^s>See  same  topic  6  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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er.     Held,  the  defense  and  evidence  are  Inadmissible  in  the 
action. 

8.  Bailment  «=»16 — Convebsion— Pebsonal  Pboperty. 

Conversion  is  any  dealing  with  the  thing  which  impliedly  or 
by  its  terms  excludes  the  owner's  dominion,  and  It  may  be  stat- 
ed that  a  bailee,  holding  his  title  from  his  bailor  and  owing  his 
arst  duty  to  his  bailor,  must  not  do  that  which  excludes  the 
idea  of  ownership  in  the  bailor. 

4.  BAiuiENT  ^=s>16 — CoNVEBsioN— Acts  of. 

The  bank  committed  two  acts  of  conversion  in  this  case: 
First,  when  the  defendant  bank  first  received  the  property,  the 
evidence  shows  that  it  received  it  for  general  deposit,  and  falling 
to  place  it  to  the  credit  of  the  plaintur  was  an  act  of  conversion; 
second,  the  cashier  of  the  bank  gave  prior  instruction  to  the 
bank  clerk  not  to  open  or  deposit  the  money  to  plaintilTs  credit 
when  received.  It  was  received  with  instructions  to  deposit  to 
plaintiff's  credit,  without  notification  to  the  plaintiflf  that  his 
order  would  not  be  obeyed.  These  acts  constituted  an  act  of 
conversion. 

In  this  case  the  plaintiff  (bailor)  sues  the  defendant  (bailee) 
for  conversion  relative  to  a  package  of  money  sent  to  defend- 
ant for  deposit.  Some  time  in  December,  1916,  or  January, 
1917,  the  exact  date  is  immaterial,  the  plaintiff  mailed  a  pack- 
age of  money,  at  Taylor,  Alaska,  addressed  to  the  defendant, 
the  Alaska  Banking  &  Safe  Deposit  Company,  at  Nome,  Alaska, 
which  package  of  money  according  to  prevailing  evidence  was 
intended  for  general  deposit.  Subsequently  and  prior  to  Feb- 
ruary 16,  1917,  plaintiff  came  to  Nome  and  on  or  about 
February  9  went  to  defendant's  bank  to  inquire  as  to  the  ar- 
rival of  the  package  of  money.  He  was  advised  of  its  arrival, 
and  also,  being  advised  that  the  package  had  not  been  opened, 
nor  the  money  placed  to  his  credit,  he  thereupon  requested  and 
demanded  of  the  authorized  officer  of  the  bank  to  open  the 
package  and  to  place  the  money  therein  to  his  credit,  or  to  de- 
liver the  package  to  him ;  but  the  defendant  refused  to  respond 
to  this  demand.  Upon  these  facts  plaintiff  bases  this  action 
for  conversion,  claiming  damages  in  the  sum  of  $715.15,  the 
amount  of  money  and  checks  contained  in  the  package.  The 
defendant  bank  sets  up  the  defense  that  this  money  belongs  to 
the  estate  of  Conrad  Freeding,  deceased,  and  that  his  ad- 
ministrator is  the  true  owner  of  the  money,  which  ownership 
is  the  result  of  an  action  instituted  in  the  commissioner's 

^s»See  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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court  on  February  16,  1917,  by  said  administrator,  and  it  is 
contended  that  this  is  a  complete  defense  to  plaintiff's  action, 
the  property  having  been  delivered  to  the  administrator  in 
accordance  with  the  proceedings  and  judgment  in, the  commis- 
sioner's court. 

H.  O'Neill,  of  Nome,  for  plaintiff. 

O.  D.  Cochran,  of  Nome,  and  Ira  D.  Orton,  of  Seattle, 
Wash.,  for  defendant. 

TUCKER,  District  Judge.  Immediately  on  the  receipt  of 
the  money  by  said  defendant  and  its  failure  to  place  it  to  the 
credit  of  plaintiff,  but  holding  it  intact,  the  relation  of  bailor 
and  bailee  was  created  between  plaintiff  and  said  defendant. 
Upon  demand  for  the  package  by  the  plaintiff  and  refusal  by 
said  defendant,  this  cause  of  action  arose,  several  days  prior 
to  the  institution  of  the  action  by  Freeding's  administrator 
heretofore  referred  to  for  the  recovery  of  the  package  of 
money.  It  seems  to  me,  according  to  the  plain  rules  of  plead- 
ing, that,  inasmuch  as  the  cause  of  action  accrued  in  this  case 
prior  to  the  action  of  Freeding's  administrator  to  recover  the 
package  of  money,  the  defense  and  evidence  of  the  true  owner- 
ship are  inadmissible  in  this  action. 

Much  reliance  is  placed  on  the  Idaho  case  in  support  of  the 
contention  that  said  defendant  should  be  allowed  to  show  the 
true  ownership  as  a  complete  defense  to  this  action ;  but  that 
case  does  not  square  with  the  case  at  bar  either  upon  the  plead- 
ings or  the  facts,  and  is  not  applicable  to  this  case.  Mr.  Jones, 
in  his  work  on  Evidence  (volume  1,  §  287),  states  the  law  cor- 
rectly, citing  the  Idaho  case.    He  says: 

'But  while  the  hallee'  cannot  avail  himself  of  the  title  of  a  third 
person,  though  that  third  person  be  the  true  owner,  for  the  purpose 
of  keeping  the  property  for  himself,  yet  he  may  show  as  a  defense 
against  the  bailor  that  he  has  actually  delivered  the  property  to  the 
true  owner,  who  had  the  right  to  possession  upon  a  demand  by  the 
latter,  even  before  legal  proceedings  have  been  commenced.'* 

See  Idaho  case,  93  U.  S.  575,  23  L.  Ed.  978;  3  R.  C.  L.  pp. 
84  to  92,  inclusive ;  Kohn  v.  Richmond  &  Danville  R.  R.  Co., 
37  S.  C.  1,  16  S.  E.  376,  24  L.  R.  A.  100,  34  Am.  St.  Rep.  726. 

The  plain  distinction  between  the  Idaho  case  and  the  case 
at  bar  is  that  demand  for  and  refusal  of  redelivery  of  the 
property  passed  between  the  bailor  and  bailee,  respectively,  in 
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this  case  prior  to  demand  by  the  alleged  true  owner.  In  the 
Idaho  case,  when  the  libelants  demanded  and  instituted  the 
action  for  the  recovery  of  the  cotton,  the  latter  had  already 
been  delivered  to  the  true  owner.  This  is  shown  by  the  facts 
of  the  case  and  by  the  opening  sentence  of  the  opinion,  where 
the  court  said: 

''In  determiiiiBg  the  merits  of  the  defense  set  up  In  this  case,  it  is 
necessary  to  inquire  whether  the  law  permits  a  common  carrier  to 
show,  as  an  excuse  for  nondelivery  pursuant  to  his  bill  of  lading, 
that  he  has  delivered  the  goods  upon  demand  to  the  true  owner/* 

The  fundamental  and  essential  distinction  between  the 
Idaho  case  and  the  case  at  bar  is  that  in  the  Idaho  case  the 
true  owner  made  demand  for  delivery  prior  to  demand  of 
libelants,  who  stand  in  the  position  of  the  plaintiff  in  this 
case.  The  positions  of  the  parties  to  the  two  actions  and  the 
proceedings  are  reversed. 

There  is  another  phase  of  this  case,  which  has  been  more 
difficult  to  dispose  of  than  the  question  already  adverted  to 
and  determined.  This  is  an  action  for  conversion,  based  upon 
the  demand  of  the  plaintiff  and  the  refusal  of  defendant  to  re- 
deliver when  demanded,  and  the  question  now  to  be  deter- 
mined is  whether  or  not  the  averment  of  the  conversion  is 
supported  by  the  evidence  in  the  case.  There  are  numerous 
definitions  of  conversion,  but  the  shortest  and  probably  the 
best  is  this:  Conversion  is  any  dealing  with  the  thing  which 
impliedly  or  by  its  terms  excludes  the  owner's  dominion,  and 
it  may  be  stated  that  a  bailee  holding  his  title  from  his  bailor 
and  owing  his  first  duty  to  his  bailor  must  not  do  that  which 
excludes  the  idea  of  ownership  in  the  bailor.  See  State  v. 
Kigali,  169  Mo.  659,  70  S.  W.  150;  Spalding  v.  People,  172 
111.  40,  56,  49  N.  E.  993;  38  Cyc.  2005.  At  page  2028  of  38 
Cyc,  it  is  said  that: 

"A  mere  detention  of  another's  chattels  which  rightfuUy  came 
into  one's  possession  is  not  an  actionable  conversion.  If,  however, 
the  detention  be  based  upon  a  negation  of  the  owner's  rights,  or  be 
accompanied  by  an  intent  to  convert  the  property  to  the  holder's 
own  use,  a  right  of  action  will  arise." 

The  gist  of  this  action  is  the  refusal  by  said  defendant 
bailee  to  deliver  on  demand  to  the  plaintiff  bailor ;  but,  while 
the  law  is  that  a  demand  and  refusal  are  generally  prima  facie 
evidence  of  a  conversion,  a  qualified,  reasonable,  and  justifi- 
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able  refusal  is  not  evidence  of  a  conversion.  See  note  to 
Boiling  V.  Kirby,  24  Am.  St.  Rep.  806  et  seq.  In  S  Cyc.  p. 
203,  the  law  is  laid  down  as  follows  where  there  is  an  adverse 
claim: 

"Where  the  bailee  cannot  or  does  not  compel  an  interpleader,  he 
may  refuse  delivery  to  the  bailor,  and,  assuming  the  burden  of  es- 
tablishing a  paramount  title  to  that  of  the  bailor,  surrender  the  prop- 
erty to  the  claimant,  if  the  real  owner.  So  it  unwilling  to  undertake 
the  onus  of  proving  a  paramount  title  in  the  claimant,  the  bailee 
may  retain  possession  for  the  bailor  and  await  an  action  by  the 
claimant  in  which  he  must  stand  or  fall  by  the  bailor's  title;  or  he 
may  refuse  to  deliver  the  property  to  either  party  until  he  can  in 
good  faith  investigate  the  facts  as  to  the  real  ownership,  and  may, 
for  a  brief  period,  retain  possession  for  that  purpose." 

While  it  may  be  conceded  that  this  is  a  correct  statement  of 
the  law,  it  must  be  noted  that  it  is  qualified  by  the  last  sen- 
tence as  follows : 

**He  [the  bailee]  must  not,  however,  absolutely  refuse  to  deliver 
the  property  without  any  qualification  attached  to  his  refusal,  such 
refusal  being  equivalent  to  an  actual  conversion." 

In  Jaggard  on  Torts,  vol.  2,  pp.  728,  729,  it  is  said : 

"But,  while  an  unqualified  refusal  to  abide  by  the  conditions  of 
special  property  is  conclusive  evidence  of  conversion,  if  there  be  a 
qualification  annexed  to  it,  the  question  then  is  as  to  the  reasonable- 
ness of  such  qualification.  The  substance  of  the  refusal  is  the  denial 
of  title.  The  jury,  under  proper  instructions  from  the  court,  passes 
on  the  reasonableness  of  the  qualification*  Noncompliance  on  de- 
mand may  be  sufficient  refusal." 

See  notes  to  citation  from  Jaggard. 

Having  regard,  therefore,  for  the  letter  and  spirit  of  the  law 
as  laid  down  by  the  courts  and  text-writers,  I  am  clearly  of 
the  opinion  that  the  defendant,  assuming  the  relation  of  bailee 
with  respect  to  the  package  of  money,  committed  two  distinct 
acts  of  conversion:  (1)  When  the  defendant  bank  first  re- 
ceived the  property,  the  evidence  shows  that  it  received  it  for 
general  deposit,  and  failing  to  place  it  to  the  credit  of  the  plain- 
tiff was  an  act  of  conversion.  It  may  be  said  that  the  defend- 
ant was  advised  at  that  time  of  a  third  party  claimant.  In  that 
case  it  should  not  have  received  it,  or  it  should  have  at  the 
first  opportunity  so  advised  the  plaintiff  or  depositor.  The 
defendant  did  receive  it,  however,  but  offered  no  satisfactory 
explanation  to  the  bailor  of  why  it  was  not  placed  to  his  credit 
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It  actually  appears  from  the  evidence  of  Mr.  McCloy  that  he 
had  instructions  from  Mr.  Sheldon,  cashier,  prior  to  receipt 
of  the  package  not  to  open  it,  and  yet,  quoad  the  plaintiff, 
Davison,  the  defendant  took  the  package  for  general  deposit. 
This  and  the  subsequent  conduct  of  said  defendant  was  an 
exercise  of  dominion  over  this  property  which  the  law  forbids 
to  a  bailee  and  constitutes  conversion.  (2)  The  plaintiff's 
evidence  is  to  the  effect  that  prior  to  February  16,  1917,  he 
went  to  said  defendant's  bank  on  several  occasions  and  de- 
manded that  the  moiiey  in  the  package  be  delivered  to  him,  or 
what  is  effectually  the  same  thing  that  it  be  placed  to  plain- 
tiff's credit  (pages  19,  20,  and  21).  McCloy,  assistant  cashier, 
told  plaintiff  Mr.  Sheldon  the  cashier  told  him  (McCloy)  not 
to  open  the  package,  and  Mr.  Sheldon  told  plaintiff  "that  he 
wouldn't  do  anything  until  they  found  out  what  they  were 
going  to  do,"  and  upon  the  plaintiff's  further  inquiry  as  to  who 
"they"  were  Mr.  Sheldon  replied  "an  attorney,"  meaning  Mr. 
Cochran.  Subsequently  the  plaintiff  went  with  his  attorney 
to  the  bank  and  Mr.  Sheldon  refused  to  deliver  this  money 
point  blank.  (See,  also,  page  29  of  evidence.)  This  evidence 
is  undisputed  and  in  fact  corroborated  by  said  defendant's 
evidence.  In  my  opinion,  the  reply  of  Mr.  Sheldon  was  in  law 
an  unqualified  refusal  to  answer  the  demand  of  the  plaintiff, 
bailor,  or  that  the  qualification  annexed  to  it  that  the  bank 
would  do  nothing  until  it  saw  an  attorney,  Mr.  Cochran,  was 
unreasonable,  and  that  said  refusal  constituted  conversion. 
While  it  appears  from  the  plaintiff's  evidence  in  chief,  how- 
ever, that  the  conversation  between  McCloy  and  Sheldon  and 
the  plaintiff  occurred  on  the  same  date,  it  appears  from  the 
other  evidence  that  Mr.  Sheldon  was  not  in  Nome  at  that 
time,  so  that  the  first  demand  of  the  plaintiff  was  refused  by 
defendant,  through  McCloy,  with  only  the  statement  that  Mr. 
Sheldon  had  told  him  (McCloy)  not  to  open  the  package,  and 
there  can  be  no  doubt  of  the  absoluteness  of  that  refusal; 
that  it  was  unqualified  and  unreasonable. 

I  have  said,  supra,  that  said  defendant  should  not  have  re- 
ceived this  money  with  knowledge  of  a  third  claimant,  etc., 
and  that  it  was  guilty  of  conversion  for  failing  to  place  it  to 
plaintiff's  credit  immediately  as  intended  by  plaintiff,  said 
defendant  failing  to  do  so  only  because  the  absent  cashier  had 
left  instructions  for  it  to  be  kept  intact.  As  particularly  per- 
tinent thereto  it  is  said  in  3  R.  C.  L.  p.  91,  par.  20,  that: 
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"Even  though  a  bailee  of  property  Is  entitled,  under  some  circum- 
stances to  surrender  possession  thereof  upon  demand  of  a  holder  of 
the  paramount  title,  it  is  clear  that,  in  order  to  entitle  him  to  make 
such  surrender  a  defense  to  the  claim  of  his  bailor,  he  mui^  not  con- 
nive with  the  holder  of  the  paramount  title,  and  hia  contract  of 
bailment  must  have  been  entered  into  by  him  without  knowledge  of 
such  title,  for  if  the  bailee  has  knowledge  of  the  hostile  claim,  and 
with  such  knowledge  he  accepts  the  property,  he  cannot  thereafter 
assert  such  title  as  an  excuse  for  his  failure  to  deliver  the  bailed 
property  to  his  bailor  upon  demand ;  •  •  •  nor  on  the  same  prin- 
ciple can  a  bailee  hunt  up  a  paramount  claimant,  and  then,  when 
called  upon  by  the  bailor  for  the  property  answer  that  he  is  a  bailee 
of  such  claimant.  Similarly,  where  a  bailee  instigates  the  commence- 
ment of  an  action  by  an  adverse  claimant,  in  consequence  of  which 
the  bailed  property  is  seized  the  loss  of  the  property  thus  occasion- 
ed is  no  bar  to  the  claim  of  .the  bailor  for  the  redelivery  thereof." 

See  notes. 

And  in  Schouler's  Bailments  and  Carriers,  §  118,  it  is  said: 
"So  strictly  is  the  bailee  bound  to  honor  the  bailor's  title,  and  be- 
come a  bailment  party  on  no  other  footing,  that  if  he  accepts  the  bail- 
ment with  full  knowledge  of  an  adverse  claim  he  cannot  set  up  that 
claim  afterwards  as  against  the  bailor." 

In  Transport  Co.  v.  Barber,  56  N.  Y.  544,  552,  it  was  said 
that: 

"The  right  of  a  bailee  to  set  up  title  in  a  third  person,  as  against 
the  claim  of  his  bailor,  has  been  much  considered.  It  is  said  that 
neither  a  wharfinger  nor  a  warehouseman  can  deny  the  right  of  the 
person  from  or  for  for  whom  he  receives  the  property,**  and  this 
"rule  applies  in  all  cases  where  the  bailee  seeks  to  avail  himself  of 
the  title  of  a  third  person  for  the  purpose  of  keeping  the  property 
himself  from  the  bailor." 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  plain- 
tiff is  entitled  to  have  judgment  in  this  cause,  and  a  decree 
may  be  entered  in  accordance  with  this  opinion. 
5A.R— 44 
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O'CONNOR  V.  beoe:. 

(First  Dlyislon.     Juneau.    July  14,  1917.) 
No.  1637-A. 

1.  Justices  ot  ths  Pdage  ^5»158(1,  2)— Dismissal  ot  Appeal  fbom. 

0*Ck>mior  recovered  a  Judgment  against  Bedc  before  a  Jus- 
tice of  the  peace  on  December  28,  1916.  On  January  23,  1917, 
Beck  served  and  filed  notice  of  appeal,  and  gave  the  undertaking 
for  costs,  and  on  January  27th,  delivered  the  transcript  on  appeal 
to  the  clerk  of  the  district  court,  but  refused  to  pay  the  filing 
fees.  The  transcript  remained  in  the  custody  of  the  clerk,  un- 
filed, until  June  1,  1917,  at  which  time  O'Connor's  attorney  paid 
the  filing  fees,  caused  the  transcript  to  be  filed,  and  moved  to 
have  the  appeal  dismissed  and  for  Judgment  on  the  undertaking. 
Motion  denied. 

2.  Justices  of  the  Peace  ^=»164(3) — Appeal— Filing  Transcript. 

Defendant  against  whom  Judgment  was  had  before  a  Justice 
of  the  peace  took  an  appeal  to  the  district  court,  gave  the  notice 
and  bond,  and  secured  the  proper  transcript  to  be  prepared  and 
delivered  to  the  clerk  of  the  appellate  court;  but  his  attorney 
neglected  to  pay  the  filing  fees  vrithln  the  time  fixed  by  law. 
After  the  time  had  expired  the  appellant  tendered  the  necessary 
fees  and  an  affidavit  of  merits,  and  moved  to  require  the  clerk 
to  file  the  transcript  as  of  the  date  it  was  actually  delivered  to 
him.  Held,  the  time  for  filing  the  transcript  of  the  cause  is  Ju- 
rlsdictiomll  and  mandatory,  it  is  statutoiy,  and  no  exceptions 
are  provided  for,  nor  is  the  court  given  any  power  to  accept  any 
excuse.    Motion  denied. 

On  the  28th  day  of  December,  1916,  plaintiff  (respondent) 
recovered  a  judgment  in  the  justice's  court  against  defendant 
(appellant)  for  $328.85,  interest,  and  costs.  On  the  23d  day 
of  January,  defendant,  having  served  and  filed  notice  of  ap- 
peal, gave  the  undertaking  for  costs  of  appeal  as  provided  by 
statute.  The  file  marks  on  the  "transcript  of  the  cause"  pur- 
port that  the  same  was  filed  in  the  office  of  the  clerk  of  this 
court  on  June  2,  1917. 

Respondent  moves  to  dismiss  the  appeal  and  for  judgment 
on  the  undertaking.  Appellant  resists  said  motion,  and  files 
a  counter  motion,  asking  that  the  clerk  be  ordered  to  mark 
said  transcript  filed  as  of  the  27th  day  of  January,  1916. 

Maltby  &  Hunt,  for  plaintiff. 

J.  B.  Marshall,  of  Juneau,  for  defendant 

^=»See  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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JENNINGS,  District  Judge.  Said  motions  were  heard  to- 
gether. The  cross-motion  will  first  be  considered.  It  ap- 
pears from  the  affidavit  of  J.  W.  Bell,  clerk  of  this  court, 
filed  in  support  of  the  cross-motion,  that  on  the  27th  day  of 
January,  1917,  the  transcript  of  the  cause  was  delivered  to 
him  by  appellant's  attorney,  but  was  not  filed  because  no  filing 
fees  were  paid,  although  same  were  demanded,  and  that  there- 
upon said  transcript  remained  in  his  custody,  unfiled,  until 
June  1,  1917^  at  which  date  respondent's  attorneys  paid  the 
filing  fees  and  caused  the  transcript  to  be  filed  for  the  purpose 
of  having  the  appeal  dismissed. 

In  support  of  the  cross-motion  appellant  contends  that,  al- 
though the  filing  fees  were  not  paid  within  the  20  days  provid- 
ed by  statute,  yet  the  undertaking  for  costs  on  appeal  filed 
in  the  court  below  and  embodied  in  the  transcript  of  the  cause, 
is  in  effect  all  that  is  required  by  section  1347,  Compiled  Laws, 
and  that  the  "transcript  of  the  cause"  should  be  considered  as 
having  been  filed  when  it  was  delivered  to  the  clerk  of  the 
court. 

As  to  this  contention  it  is  sufficient  answer  to  say  that  the 
clerk  of  the  appellate  court  (this  court)  is  personally  responsi- 
ble to  the  government  for  all  fees  earned  by  him,  and  he  has 
nothing  whatsoever  to  do  with  the  appeal  bond  filed  in  the 
lower  court.  That  bond  does  not  run  to  him,  he  never  approv- 
ed or  accepted  it,  and  he  could  not  recover  under  it,  for  it  has 
no  validity  unless  costs  are  awarded  against  the  appellant. 
The  clerk  has  a  right  to  demand  his  fees  in  advance  from  the 
person  offering  papers  to  be  filed,  and  if  they  are  not  paid  or 
secured  he  may  refuse  to  file  the  papers.  His  dealing  is  with 
the  person  who  requests  the  filing.  The  clerk  cannot  be  made 
to  look  to  a  bond  given  by  that  person  to  secure  some  other 
person  for  costs  which  may  be  awarded  against  the  former 
person.  Suppose,  for  instance,  no  costs  are  awarded  against 
that  former  person  yet  (he  having  refused  to  pay  the  fees)  the 
clerk  would  then  be  mulcted  for  the  fees.  This  contention 
then  cannot  be  sustained.  No  fees  were  either  paid  or  secured, 
and  the  transcript  of  the  cause  was  not  filed  within  20  days 
of  the  notice  of  appeal.  See  3  Words  and  Phrases,  page 
2770,  heading  "Filing." 

Appellant  further  contends,  in  support  of  the  cross-motion, 
that  he  ought  not  to  be  held  to  a  strict  compliance  with  the 
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Statute  as  to  the  time  of  filing  the  transcript,  for  the  reason  that, 
as  shown  by  affidavits,  he  gave  his  attorney  the  money  where- 
with to  pay  the  filing  fees,  but  that  his  attorney  deceived  him 
and  misled  him,  by  causing  him  to  believe  that  the  transcript 
had  been  filed  in  time,  and  he  asks  that  the  appeal  papers  be 
ordered  filed  as  of  January  27th  (that  being  the  date  when  they 
were  delivered  to  the  custody  of  Bell,  the  clerk). 

As  to  this  contention,  the  questions  are :  Has  the  court  any 
discretion?  and,  if  so,  do  such  affidavits  present  any  valid 
reason  why  the  order  requested  should  be  made? 

I  think  both  questions  should  be  answered  in  the  negative. 
As  to  the  first  question,  section  1835  provides : 

"Upon  the  filing  of  the  transcript  with  the  clerk  of  the  district 
court  the  appeal  is  perfected,  and  the  action  shaU  be  deemed  pending 
and  for  trial  therein.    ♦    ♦    •  >» 

Section  1834  provides  that 

"Within  20  days  after  the  allowance  of  the  appeal  the  appellant 
must  file  with  the  clerk  of  the  district  court  a  transcript  of  the 
cause." 

Section  1837  provides  the  manner  in  which  the  prevailing 
party  in  the  court  below  may  conserve  his  rights,  if  the  ap- 
pellant fail  to  file  such  transcript  within  the  time  required. 

These  three  sections,  when  read  together,  plainly  show  that 
the  time  for  filing  the  transcript  of  the  cause  is  jurisdictional 
and  mandatory.  This  is  statutory.  No  exceptions  are  pro- 
vided for,  nor  is  the  court  given  power  to  accept  any  excuses. 
But,  even  if  the  court  were  so  empowered,  yet  the  excuse 
offered,  to  wit,  that  the  appellant  had  a  negligent  or  dishonest 
attorney,  cannot  be  accepted,  for  the  reason  that  the  attorney 
was  of  appellant's  own  choosing,  and  the  respondent,  being  not 
at  fault,  cannot  be  compelled,  on  account  of  the  fault  or  neg- 
lect of  his  adversary's  attorney,  to  give  up  the  rights  secured 
to  him  by  the  statute. 

The  cross-motion  must  therefore  be  denied. 

It  seems  to  be  the  idea  of  respondent  that,  because  the  ap- 
pellant did  not  file  the  "transcript  of  the  cause,"  therefore  he 
is  entitled  to  pay  the  fees  and  cause  the  appellant's  "transcript 
of  the  cause"  to  be  filed,  and  then  move  to  dismiss  the  appeal 
and  for  judgment  on  the  undertaking.  I  do  not  think  this  can 
be  done. 
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In  the  case  of  State  v.  Rees,  an  Oregon  case  decided  May 
19,  1886,  and  found  in  13  Or.  428,  11  Pac.  68,  the  court  say: 

"In  this  case  the  appellant,  after  giving  notice  and  filing  an  under- 
taking which  entitled  him  to  enter  the  cause  in  the  circuit  court,  took 
no  further  steps  to  perfect  the  appeal.  The  respondent  had  no  pow- 
er to  do  what  the  appellant  alone  could  do— carry  forward  the  appeal 
into  the  circuit  court.  The  action  of  the  respondent  in  filing  the 
transcript  in  the  circuit  court  was  wholly  without  authority  of  law 
and  void.  The  action  of  the  circuit  court  upon  such  filing  was  a 
nuUity." 

Since  that  decision,  section  1837,  C.  L.,  was  passed,  which 
provides  that  the  prevailing  party  in  the  court  below  may,  in 
the  event  of  the  failure  of  the  appellant  to  file  the  transcript 
within  20  days,  have  the  appeal  dismissed  and  obtain  judgment 
against  the  appellant  and  his  sureties ;  but,  while  this  is  true, 
yet  a  casual  reading  of  the  section  shows  that,  in  order  to  ac- 
quire such  right,  he  must  file  in  his  own  behalf  a  transcript  of 
the  judgment,  notice,  and  undertaking. 

The  last  sentence  of  section  1837  is  as  follows: 

••If  the  appellant  fail  to  file  such  transcript  within  the  time  re- 
quired, the  adverse  party  may  file  a  transcript  of  the  Judgment  of 
the  Justice,  and  the  notice  and  undertaking  on  appeal,  which,  on  de- 
mand, the  Justice  shall  deliver  to  him  for  that  purpose,  and  thereup=- 
on  have  such  appeal  dismissed  and  Judgment  against  the  appellant 
and  his  sureties  as  provided  in  this  section." 

The  use  of  the  words  "such  transcript,"  found  in  the  first 
clause  of  said  last  sentence,  has  reference  to  the  "transcript 
of  the  cause"  mentioned  in  section  1834.  It  is  that  "transcript 
of  the  cause"  which  appellant  must  file  if  he  would  "forward 
the  appeal  into  the  upper  court."  "Such  transcript"  (being 
the  "transcript  of  the  cause")  is  entirely  different  from  "a 
transcript  of  the  judgment  and  notice  and  undertaking  on 
appeal,"  which  are  mentioned  later  on  in  said  last  sentence  of 
said  section.  A  "transcript  of  the  judgment  and  notice  and 
undertaking"  is  nothing  but  a  copy  of  those  particular  papers. 
It  is  this  copy  which  the  respondent  must  file  if  he  would  ob- 
tain the  rights  inuring  to  him  under  section  1837  in  case  "the 
appellant  fail  to  file  the  transcript  of  the  cause  within  the  time 
required."  He  is  not  given  the  power  to  file  or  cause  to  be 
filed  the  appellant's  "transcript  of  the  cause."  No  one  can  do 
that  but  the  appellant ;  and  it  may  be  that,  even  after  taking 
his  appeal,  appellant  may  change  his  mind  and  not  wish  the 
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"transcript  of  the  cause"  to  be  filed.    Shall  respcmdent  be  al- 
lowed to  file  papers  for  the  appellant,  so  that  respondent  may 
move  to  dismiss  that  very  appeal?     Certainly  he  could  not 
file  appellant's  transcript  against  the  will  of  the  appellant 
The  state  of  the  matter  then  is  this : 

(1)  The  appellant  has  not  filed  any  paper  from  an  inspection 
of  which  it  can  be  determined  what  the  judgment  was,  nor  who 
were  the  sureties,  nor  whether  any  appeal  has  in  fact  been 
taken.  Indeed,  he  has  filed  no  papers  at  all,  except  his  cross- 
motion  and  affidavits  in  support  thereof,  and  they  do  not  re- 
veal the  necessary  information. 

(2)  Respondent  has  filed  no  papers  from  which  the  neces- 
sary facts  can  be  ascertained.  Indeed,  the  only  paper  filed 
by  him,  which  he  was  at  all  authorized  to  file,  is  his  motion, 
and  the  necessary  facts  cannot  be  ascertained  from  it. 

There  is  not,  therefore,  anything  before  the  court  by  which 
it  could  determine  what  the  judgment  is,  who  the  sureties  are, 
nor  whether  any  appeal  has  been  taken. 

I  cannot  see  how  the  court  can  do  anything  in  this  matter 
except  (1)  deny  respondent's  motion,  without  prejudice  to  his 
filing  another  application  in  an  independent  proceeding,  as  pro- 
vided by  the  last  sentence  of  section  1837;  (2)  deny  the  appel- 
lant's cross-motion.    It  is  so  ordered. 


BALLAINE  V.  ALASKA  NORTHERN  RY.  CO. 

(Third  Division.    Valdez.     July  16,  1917.) 

No.  S/91. 

L.  Pasties  «=»40(3)— Intervention-— United  States. 

The  defendant  sold  all  its  stock  and  property  to  the  United 
States.  Subsequently  it  brought  a  suit  to  establish  a  trust  in 
certain  other  property  claimed  by  the  plaintiff.  The  suit  was 
decided  in  favor  of  the  plaintiff,  who  thereupon  brought  this  suit 
for  damages  against  the  defendant,  seeking  to  obtain  a  li«i  of 
Judgment  against  the  property  so  sold  to  the  United  States.  The 
United  States  intervened  in  this  action  and  pleaded  the  facts  In 
bar  to  plaintiiTs  demand.  Held,  on  demurrer  by  plaintiff,  the 
United  States  had  a  right  to  intervene  having  a  vital  interest  in 
the  matter  in  litigation.  A  Judgment  against  the  railroad  com- 
pany would  be  in  substance  and  effect  against  the  United  States, 

^s»8ee  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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as  It  purchased  the  property  which  it  is  sought  to  hold  by  the 
lien  of  Judgment 

2.  UNrrED  States  ^s»55 — EInoagino  in  Pbxvatb  Busiivesb. 

The  United  States  purchased  all  the  capital  stock  of  the 
Alaska  Northern  Railway  Company,  and  took  charge  of  its 
property  and  continued  its  business.  On  a  suit  against  the 
company,  on  demurrer,  held,  if  the  Alaska  Northern  Railway 
Company  entered  into  commercial  or  transportation  business,  it 
might  be  deemed  to  have  abandoned  its  sovereign  capacity  and 
be  treated  like  any  other  corporation. 

3.  UNrrED  States  ^=s>5 — ^Engaging  in  Private  Business. 

When  the  United  States  enters  into  commercial  business,  it 
abandons  its  sovereign  capacity  and  is  to  be  treated  like  any 
other  corporation  (following  Bank  of  United  States  v.  Planters' 
Bank,  9  Wheat.  0()4»  6  L.  Ed.  244;  Salas  v.  United  States,  234 
Fed.  842). 

4.  Estoppel  ^=s>68(2) — Ci«aih  ob  Position  in  Previous  Action. 

Where,  in  the  sale  of  all  its  capital  stock  and  property  to  the 
United  States,  the  Alaska  Northern  Railway  Comiiany  reserved 
its  then  accrued  claim  and  right  of  action  against  the  plaintiff, 
and  afterward  brought  suit  on  it  and  failed  to  recover,  aU  of 
which  was  well  known  to  and  approved  by  the  plaintiff,  he  can- 
not thereafter  hold  the  property  so  sold  to  the  United  States  lia- 
ble for  any  judgment  which  may  be  recovered  by  him  against 
the  railroad  company. 

5.  United  States  «=»78 — ^Tobts. 

The  government  is  never  deemed  guilty  of  a  tort,  and  is  not 
responsible  for  the  tortious  acts  of  its  officers  or  agents  general- 
ly, either  of  malfeasance  or  of  nonfeasance,  although  apparently 
committed  for  its  benefit,  while  engaged  in  the  discharge  of  of- 
ficial duties,  and  the  United  States  have  not  by  any  statute  per- 
mitted themselves  to  be  sued  for  the  torts  of  their  officers. 

On  April  29,  1915,  the  Alaska  Northern  Railway  Company, 
defendant  herein,  commenced  an  action  against  plaintiff, 
Frank  L.  Ballaine,  and  his  brother,  John  E.  Ballaine,  and 
others,  claiming  that  the  said  plaintiff  and  his  brother  held  ti- 
tle to  a  large  number  of  lots  in  the  town  of  Seward,  Alaska,  in 
trust  for  the  said  Alaska  Northern  Railway  Company.  Said 
suit  terminated  in  favor  of  the  plaintiff  herein  and  his  brother, 
John  E.  Ballaine,  whereupon  two  separate  actions  were 
brought,  one  by  this  plaintiff  against  the  Alaska  Northern 
Railway  Company  to  recover  the  sum  of  $150,000  damages  for 
prosecuting  said  former  action  maliciously  and  without  prob- 

^s>See  same  topic  ft  KET-NUMBBR  in  all  Key-Numberea  Digests  ft  Indexes 
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able  cause,  and  another  action  (S/92)  brought  by  John  E.  Bal- 
laine  against  the  Alaska  Northern  Railway  Company  to  re- 
cover the  sum  of  $300,000  damages  upon  the  same  grounds. 

Under  and  by  virtue  of  an  act  of  Congress,  entitled  "An 
act  to  authorize  the  President  of  the  United  States  to  locate, 
construct  and  operate  railroads  in  the  territory  of  Alaska,  and 
for  other  purposes,"  which  said  act  was  approved  March  12, 
1914  (38  Stat.  305,  c.  37  [U.  S.  Comp.  St.  1916,  §§  3593a- 
3593d]),  Franklin  K.  Lane,  Secretary  of  the  Interior  of  the 
United  States,  acting  by  authority  of  the  President  of  the 
United  States  and  for  and  on  behalf  of  the  United  States, 
entered  into  a  written  agreement,  on  the  6th  day  of  April, 
1915,  with  certain  officers  and  agents  of  the  Alaska  Central 
Syndicate  and  with  certain  officers,  agents,  and  trustees  of  the 
Alaska  Northern  Railway  Company  whereby  the  United  States 
acquired  all  the  property,  stocks,  bonds,  and  assets,  of  every 
kind,  of  the  said  Alaska  Northern  Railway  Company,  except 
any  right  of  action  or  claim  which  said  Alaska  Northern  Rail- 
way Company  might  have  against  any  person  or  persons  who- 
soever with  reference  to  the  title  to  said  Seward  town  site, 
otherwise  known  as  "Surveys  No.  726  North  and  South" ;  and 
in  a  supplementary  agreement  entered  into  on  the  12th  day  of 
August,  1915,  between  said  Franklin  K.  Lane,  Secretary  of  the 
Interior  of  the  United  States,  acting  by  authority  of  the 
President  of  the  United  States,  and  the  said  representatives 
of  the  said  railway  company,  any  such  claim  or  right  of  action 
was  expressly  excluded  from  the  purchase  made  by  the  United 
States. 

The  said  action  of  the  Alaska  Northern  Railway  Company 
against  Frank  L.  Ballaine  and  John  E.  Ballaine  was  tried  at 
Seward  on  the  1st  day  of  November,  1915,  by  this  court. 
Both  Frank  L.  Ballaine  and  John  E.  Ballaine  were  present  at 
the  trial  of  said  action  and  knew  of  the  facts  above  stated,  to 
wit,  that  at  the  time  the  United  States  of  America  was  the 
real  owner  of  all  the  property,  stock,  bonds,  and  assets  of 
said  Alaska  Northern  Railway  Company,  except  the  claim 
against  them  on  account  of  said  lots  and  town  site,  which  had 
been  expressly  reserved  to  the  said  Alaska  Northern  Railway 
Company,  or  its  agents,  trustees,  or  representatives,  and  in 
that  suit  said  John  E.  Ballaine  introduced  as  part  of  his  testi- 
mony (Exhibit  1  to  testimony  of  John  E.  Ballaine)  a  letter 
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from  Franklin  K.  Lane,  Secretary  of  the  Interior,  dated  Sep- 
tember 21,  1915,  as  follows: 

"l>ear  Mr.  Ballaine:  In  response  to  your  written  request  of  Sep- 
tember 16th,  I  advise  you  that  the  United  States  has  no  interest  in 
the  suit  brought  by  the  Alaska  Northern  against  yourself  and  your 
brother,  Involving  the  Seward  town  site.  Any  moneys  or  advantage 
that  may  be  recovered  by  the  plaintiff  in  that  suit  would  not  come  to 
the  United  States.  Under  the  terms  of  the  contract  by  which  the 
government  is  acquiring  the  Alaska  Northern  securities,  the  right  to 
this  suit  and  its  proceeds  was  expressly  reserved  to  and  for  the  sole 
benefit  of  the  Canadian  bondholders  who  made  the  sale.  The  suit 
was  commenced  before  the  government  acquired  control  of  the  Alas- 
ka Northern. 

"Cordially  yours,  [Signed]    FraBklin  K.  Lane. 

"Mr.  John  E.  Ballaine,  Seattle,  Washington.*' 

The  United  States  of  America  was  granted  leave  to  inter- 
vene pursuant  to  section  873,  Compiled  Laws  of  Alaska,  which 
provides : 

"Sec.  873.  Any  person  may,  before  the  trial,  intervene  in  an  action 
or  proceeding,  who  has  an  interest  in  the  matter  of  litigation,  in  the 
success  of  either  of  the  parties  or  an  interest  against  both.  An  in- 
tervention takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding,  either  by  Joining  the  plaintiff  in 
claiming  what  is  sought  by  the  complaint,  or  by  uniting  with  the 
defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  demanding 
anything  adversely  to  both  the  plaintiff  and  the  defendant,  and  is 
made  by  complaint  setting  forth  the  ground  upon  which  the  inter- 
vention rests,  filed  by  leave  of  the  court  and  served  upon  the  parties 
to  the  action  or  proceeding  who  have  not  appeared,  and  upon  the  at- 
torneys of  the  parties  who  have  appeared,  who  may  answer  or  de- 
mur to  it  as  if  it  were  an  original  complaint" 

Said  complaint  in  intervention  sets  out  the  above-named 
facts,  that  the  United  States  paid  all  the  sums  of  money  men- 
tioned in  said  agreements,  and  it  is  now  the  owner  and  holder 
of  all  the  property  of  said  Alaska  Northern  Railway  Company, 
and  asks  that  plaintiff's  complaint  be  dismissed. 

It  is  further  alleged  in  said  complaint  in  intervention  that 
the  said  Alaska  Northern  Railway  Company  is  now  in  charge 
of  the  officers  and  agents  of  the  United  States  of  America  and 
is  entirely  controlled  by  them  for  and  on  behalf  of  the  United 
States  of  America. 

It  thus  appears  that  the  United  States  has  permitted  the  said 
Alaska  Northern  Railway  Company  to  continue  its  corporate 
existence,   for  just  what  reasons  of  public  policy  does  not 
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appear,  and  that  the  United  States  is  in  the  actual  possession, 
control,  and  management  thereof. 

The  plaintiff  demurs  to  the  complaint  in  intervention  upon 
the  following  groimds : 

'*That  it  appears  upon  the  face  of  said  complaint  in  interventioii — 
"First  That  said  intervener  is  without  legal  capacity  to  become  a 
party  to  said  controversy,  in  that  said  complaint  in  intervention  al- 
leges said  intervener  to  be  a  stockholder  of  the  defendant  corpora- 
tion in  said  action,  owning  the  stocks  and  bonds  or  a  majority  there- 
of, in  said  corporation,  and  claims  under  and  in  privity  with  said 
corporation,  and  said  intervener  is  not  such  a  party  to  or  interested 
in  said  action  as  contemplated  by  the  provisions  of  section  873,  Comp. 
Laws  Alaska;  said  intervener  being  identified  in  interest  with  said 
defendant  corporation. 

**  Second.  That  the  complaint  in  intervention  in  said  cause  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  plaintiff, 
in  that  said  action  as  instituted  by  plaintiif,  is  an  action  of  tort, 
wherein  plaiatitf  seeks  to  recover  a  Judgment  for  damages  against 
the  defendant  corporation,  and  the  question  of  the  ownership  of 
the  assets  of  said  defendant  corporation  is  not  placed  in  issue  by 
plaiatilTs  complaint" 

L.  V.  Ray,  of  Seward,  for  plaintiff. 

W.  N.  Spence,  of  Valdez,  and  W.  A.  Mundy,  of  Portland, 
Or.,  for  defendant. 

BROWN,  District  Judge.  As  to  the  first  ground  of  demur- 
rer, it  seems  clear  that  the  United  States,  the  intervener,  has 
a  right  to  intervene  as  having  a  vital  interest  in  the  matter  of 
litigation  and  in  the  outcome  of  the  action.  If  any  judgment 
should  be  procured  by  plaintiff  against  said  Alaska  Northern 
Railway  Company,  it  would  be  in  substance  and  effect  a 
judgment  against  the  United  States. 

In  the  case  of  Robinson  v.  Crescent  City  M.  &  T.  Co.  (Weg- 
ner,  Intervener),  a  California  case,  reported  in  93  Cal.  316, 
28  Pac.  950  (section  387  of  the  California  Code  of  Civil  Pro- 
cedure is  identically  the  same  as  the  Alaska  statute  on  inter- 
vention), it  was  held,  in  an  action  for  trespass  on  land,  that 
a  person  could  intervene  where  he  claimed  a  grant  of  a  right 
of  way  through  the  land  and  alleged  the  acts  complained  of 
were  performed  by  defendant  while  employed  by  him  to  con- 
struct such  right.  See,  also,  McAUen  v.  Hodge  (McAUen, 
Intervener),  92  Minn.  68,  99  N.  W.  424;  Wohlwend  v.  J.  I. 
Case  Threshing  M.  Co.,  42  Minn.  500,  44  N.  W.  517;  Stich 
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V.  Dickinson,  38  Cal.  608;  Kinney  v.  Reid  I.  Co.,  57  App.  Div. 
206,  68  N.  y.  Supp.  325 ;  Feinburg  v.  Amer.  Surety  Co.,  33 
Misc.  Rep.  458,  67  N.  Y.  Supp.  868. 

The  real  question  on  the  merits  in  this  case  is:  Can  the 
United  States  be  held  liable  in  damages  in  the  sum  of  $450,- 
000  (claimed  by  plaintiff  and  by  John  E.  Ballaine  in  case  No. 
S/92),  or  in  any  other  sum,  for  or  on  account  of  the  injuries 
complained  of  by  said  plaintiffs  ? 

The  United  States  cannot  be  sued  for  tort  and  only  in  the 
Court  of  Claims  upon  contract. 

"The  government  Is  never  deemed  guilty  of  a  tort,  and  is  not  re- 
sponsible for  the  tortious  acts  of  its  officers  or  agents  generally,  ei- 
ther of  malfeasance  or  of  nonfeasance,  although  apparently  commit- 
ted for  its  benefit,  while  engaged  in  the  discharge  of  official  duties, 
and  the  United  States  have  not  by  any  statute  permitted  themselves 
to  be  sued  for  the  torts  of  their  officers."    39  Cyc.  p.  748. 

Should  the  plaintiflf  be  permitted  here  to  do  indirectly  what 
It  is  conceded  he  cannot  do  directly?  He  could  not  bring  suit 
directly  against  the  United  States,  even  though  the  United 
States  had,  through  its  officers  or  agents,  committed  some 
tortious  act  to  his  injury;  but  here  the  United  States  has 
never  injured  him  at  all,  but,  on  the  contrary,  by  purchasing 
the  said  railway  property  has  given  a  very  considerable  value 
to  the  lots  in  said  Seward  town  site,  without  which  they  would 
have  little,  if  any,  value.  Plaintiff  knew  when  he  was  being 
sued  by  the  Alaska  Northern  Railway  Company,  that  the 
United  States  had  expressly  excluded  any  claim  the  Alaska 
Northern  Railway  Company  might  have  against  the  plaintiff. 
The  United  States  was  not  prosecuting  said  action,  and  in  no 
manner  committed  any  act  of  which  plaintiff  can  complain. 

As  was  said  in  the  case  of  Gibbons  v.  United  States,  8  Wall. 
(75  U.  S.)  at  pages  274  and  275,  19  L.  Ed.  453 : 

"The  supposition  that  the  government  will  not  pay  its  debts,  or 
will  not  do  Justice,  is  not  to  be  indulged.  Still  less  can  it  be  made 
the  foundation  for  a  claim  of  indemnity  against  loss  incurred  by  an 
individual  by  acting  on  such  a  suggestion.  *  «  «  The  language 
of  the  statutes  which  confer  Jurisdiction  upon  the  Court  of  Claims 
excludes  by  the  strongest  implication  demands  against  the  govern- 
ment founded  on  torts.  The  general  principle,  which  we  have  already 
stated  as  applicable  to  aU  governments,  forbids,  on  a  poUcy  imposed 
by  necessity,  that  they  should  hold  themselves  liable  for  unauthorized 
wrongs  inflicted  by  their  officers  on  the  citizen,  though  occurring 
while  engaged  in  the  discharge  of  <^cial  duties.'* 
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The  plaintiff  cites  the  case  of  ThuU,  AdmV,  v.  Panama  R. 
R.  Co.,  from  the  Supreme  Court  of  the  Canal  Zone,  No.  112, 
decided  May  27,  1913,  upon  appeal  from  the  circuit  court  of 
the  Second  judicial  circuit,  opinion  by  H.  A.  Gudger,  C.  J., 
a  photographic  copy  of  which  opinion  is  submitted  in  the 
plaintiff's  brief.  The  Panama  Railroad  Company  occupies 
about  the  same  status  as  the  said  Alaska  Northern  Railway 
Company.  The  United  States  took  over  said  Panama  Rail- 
road Company  by  and  through  the  Isthmian  Canal  Commis- 
sion. All  the  stock  of  the  said  Panama  Railroad  Company 
was  purchased  and  owned,  and  the  road  controlled,  by  the 
United  States  government.  The  Isthmian  Canal  Commission, 
as  the  agent  of  the  United  States  government,  was  in  general 
charge  of  the  building  of  the  canal,  and  was  operating  said 
railroad.  In  operating  a  train  the  engine  was  derailed,  and 
the  engineer  in  charge  of  the  train  instantly  killed.  The  court 
says: 

'The  Panama  RaUroad  Ckimpany  Is  a  corporation  doing  business 
in  the  Canal  Zone,  and,  as  such,  is  Uable  to  be  sued  in  the  courts  for 
alleged  injuries,  even  though,  as  a  matter  of  fact,  its  stock  is  owned 
and  the  road  controlled  by  the  United  States  government  So  long 
as  the  railroad  retains  its  original  corporate  charter  and  exercises 
rights  and  privileges  under  the  same,  it  is  amenable  to  the  law  and 
subject  to  the  Jurisdiction  of  the  courts.  On  the  contrary,  the  Isth- 
mian Canal  Commission  is  the  agent  of  the  United  States  govern- 
ment,  and,  as  such,  cannot  be  sued  in  the  courts,  except  to  the  extent 
and  in  the  manner  that  may  be  provided  by  law.  There  is  no  provi- 
sion authorizing  a  suit  directly  against  the  United  States  govern- 
ment, but  there  is  a  provision  which  relates  to  accidents  among  the 
commission  employes,  and  provides  that  dependent  persons  on  those 
Injured  may  claim  and  receive  certain  compensation.  In  the  case 
before  us  this  was  claimed  and  paid.'' 

The  case  is  decided  in  favor  of  the  defendant  upon  the 
ground  that  the  Isthmian  Canal  Commission  was  in  effect  a 
lessee  of  the  said  Panama  Railroad,  and,  being  therefore  pri- 
marily liable  to  the  employe,  the  lessor  was  not  liable. 

The  plaintiff  also  cites  the  case  of  Salas  v.  United  States, 
from  the  Circuit  Court  of  Appeals,  Second  Circuit,  234  Fed. 
842,  148  C.  C.  A.  440.  This  is  a  case  where  Salas  and  others 
were  charged  with  conspiracy  to  defraud  the  United  States 
under  section  37  of  the  Penal  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1096  [U.  S.  Comp.  St.  1916,  §  10201]),  in  con- 
spiring with  one  Burke,  manager  of  the  commissary  depart- 
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ment  of  the  Panama  Railroad.    The  court  says  (234  Fed.  on 
page  844,  148  C.  C.  A.  at  page  442)  : 

*'The  theory  of  the  United  States  is  that  the  Panama  Railroad 
Company  is  a  governmental  department,  and  Burke,  though  on  the 
pay  roll  of  and  paid  by  that  company,  was  an  officer  of  the  United 
States.  The  trial  Judge  so  held  as  matter  of  law.  The  Isthmian 
Canal  Commission  was  an  agency  of  the  United  States  under  the 
supervision  of  the  War  Department,  having  complete  control  of  the 
building  of  the  canal.  The  United  States  was  also  the  owner  of  the 
whole  capital  stock  of  the  railroad  company,  absolutely  dominating 
it  and  solely  interested  in  its  profits  or  losses.  The  government,  how- 
ever, continued  the  original  corporate  organization  of  the  railroad 
company  for  its  own  purposes,  among  others  to  avoid  the  restrictions 
of  certain  laws  of  the  United  States  applicable  to  the  commission. 
Accordingly  there  was  created  a  department  called  the  'subsistence 
department,'  composed  of  the  labor,  quarters,  and  subsistence  depart- 
ment of  the  commission,  which  furnished  all  food  supplies  to  the 
employ^  on  the  Isthmus  and  the  commissary  department  of  the 
Panama  Railroad  Company,  which  bought,  carried,  and  furnished 
all  other  merchandise  and  supplies.  Burke  was  the  manager  of  the 
latter.  When  the  United  States  enters  into  commercial  business  it 
abandons  its  sovereign  capacity  and  is  to  be  treated  like  any  other 
corporation.  Bank  of  United  States  v.  Planters*  Bank,  9  Wheat.  004, 
6  U  Ed.  244.  Although  it  absolutely  owns  the  Panama  Railroad 
Company  and  is  the  only  person  profiting  or  losing  by  its  activities, 
still  the  railroad  company  sues  and  is  sued  just  like  any  other  cor- 
poration, in  its  own  name.  If  this  tobacco  had  been  deficient  in 
quality,  the  railroad  company  could  have  sued  Salas  to  recover  the 
damages,  and  if  it  had  not  been  paid  for  Salas  could  have  sued  the 
railroad  company  for  the  price.  Therefore  we  are  of  opinion  that  the 
combination  proved  did  not  defraud  or  intend  to  defraud  the  United 
States." 

The  United  States  was  represented  in  the  operation  and 
construction  of  the  government  railway  in  Alaska  by  a  board 
known  as  the  Alaska  Engineering  Commission,  similar  to  the 
Isthmian  Canal  Commission.  If  the  case  at  bar  were  one 
brought  against  the  Alaska  Northern  Railway  Company  for 
an  injury  done  by  said  railway  company  while  being  operated, 
the  situation  would  then  be  similar  to  that  existing  in  the  two 
cases  last  above  quoted  and  it  might  possibly  be  that  said 
Alaska  Northern  Railway  Company,  if  it  had  entered  into 
commercial  business  or  transportation  business,  might  be  deem- 
ed to  have  abandoned  its  sovereign  capacity  and  be  treated  like 
any  other  corporation,  as  said  in  Salas  v.  United  States,  supra. 
Although  if  the  road  were  actually  being  operated  by  the  Alas- 
ka Engineering  Commission,  and  some  one  was  injured,  it 
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might  be  that  under  the  nile  announced  in  the  case  of  Tfaull, 
Adm'r,  v.  Panama  tL  R.  Co.,  supra,  the  action  could  not  be 
maintained,  for  the  reason  that  the  United  States,  or  the  Alas- 
ka Engineering  Commission,  its  agent,  would  be  the  lessees  of 
the  road,  and  therefore  not  liable  in  an  action  on  tort  But  the 
case  at  bar  is  entirely  di£Ferent.  The  plaintiff  is  not  claiming, 
and  cannot  claim,  that  he  was  ever  injured  by  the  United 
States,  from  whom  a  recovery  here  is  sought  to  be  had,  al- 
though it  be  indirectly.  It  is  not  claimed  that  the  Alaska 
Northern  Railway  Company  was  being  operated,  and  there- 
fore the  United  States  had  entered  into  commercial  and  trans- 
portation business,  and  laid  aside  its  sovereign  capacity,  and 
while  so  doing  had  injured  plaintiff.  The  United  States  had 
simply  acquired  the  railway  property  for  a  useful  and  impor- 
tant public  purpose,  and  the  plaintiff  had  full  knowledge  that, 
in  such  transaction  of  purchase,  the  United  States  expressly 
disclaimed,  and  refused  to  purchase  the  claim  upon  which  the 
plaintiff  and  his  brother  were  sued,  and  they  knew  this  at  the 
time  that  case  against  them  was  tried,  and  by  proper  action, 
had  they  sufficient  reason  to  believe  that  the  action  was  mali- 
cious and  without  probable  cause,  they  could  have  taken  some 
steps  to  secure  themselves  from  loss  and  injury.  Their  reme- 
dy now,  if  they  have  any,  would  seem  to  be  against  the  former 
officers,  agents,  trustees,  or  representatives  of  the  said  Alaska 
Northern  Railway  Company,  who  undertook  to  prosecute 
such  claim  concerning  the  town  lots  against  them,  for  their 
benefit,  and  not  for  the  benefit  of  the  United  States. 

It  is  not  specifically  alleged  in  the  complaint  in  intervention 
that  the  plaintiff,  Ballaine,  had  knowledge  and  notice  of  the 
reserving  of  said  right  of  action  by  the  Alaska  Northern  Rail- 
way Company  or  its  representatives,  and  that  the  United 
States,  on  purchasing  said  railway  property,  expressly  exclud- 
ed any  claim  against  the  Ballaines  on  account  of  Ae  lots  in 
said  Seward  town  site,  and  the  United  States,  intervener,  will 
be  permitted  to  add  to  said  complaint  in  intervention,  at  the 
end  of  the  second  paragraph  thereof,  by  interlineation,  the 
words  "of  which  facts  plaintiff  had  due  notice."  Such  amend- 
ment is  purely  formal,  and  plaintiff  is  in  no  wise  prejudiced 
thereby,  and  no  ground  of  demurrer  is  assigned  by  reason  of 
failure  to  make  such  allegation. 

I  am  further  of  the  opinion  that  the  setting  out  in  this 
opinion  of  the  letter  from  Secretary  of  the  Interior  Lane  to 
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John  E.  Ballaine  is  proper  under  the  general  principle  of 
judicial  notice,  and  to  aid  in  the  full  determination  of  the 
questions  involved  in  this  action. 
The  demurrer  will  be  overruled. 


KBED  V.  THOMPSON  et  al. 

rrrhird  Dlylsion.     Yaldes.     July  20,  1917.) 

No.  S/49. 

Appeal  and  Ebbob  9=»1178(2) — ^Jvdombnt — DiBBcmro  New  Tbial. 
There  was  judgment  for  the  plaintiff  In  this  court.  Defend- 
ant appealed,  and  the  appellate  court  reversed  the  cause  and  re- 
manded same,  with  Instructions  to  afford  the  appeUee  the  oppor- 
tunity to  take  such  proceedings  as  are  suggested  In  Roemer  v. 
Simon,  91  U.  S.  149,  23  L.  Ed.  267.  *  The  plaintiff  herein  has  filed 
a  motion  and  a  petition  for  rehearing  to  permit  him  to  produce 
evidence  of  the  fraudulent  character  of  the  defendant  Thomp- 
son's deed  to  Cummlngs.  Held,  the  reversal  and  the  order  of 
the  appeUate  court  serves  as  a  vacation  of  the  former  Judgment 
and  decree  of  this  court.  The  appellate  court  has  the  undoubted 
right  to  remand  a  case,  cither  In  law  or  in  equity,  with  Instruc- 
tions to  grant  a  new  trial  or  rehearing,  or  to  take  such  further 
proceedings  as  may  be  directed,  or  indicated  In  the  opinion  of 
the  court.   Petition  granted. 

The  above-entitled  action  was  tried  at  Seward  and  judg- 
ment rendered  in  favor  of  plaintiff  against  the  defendant  on 
the  1st  day  of  December,  1915.  Appeal  was  taken  by  the  de- 
fendant to  the  Circuit  Court  of  Appeals,  and  on  the  8th  day  of 
January,  1917,  the  case  was  decided  in  the  Circuit  Court  of 
Appeals.  238  Fed.  341,  151  C.  C.  A.  357.  The  mandate,  omit- 
ting the  formal  parts,  is  as  follows : 

"On  consideration  whereof,  it  Is  now  here  ordered,  adjudged,  and 
decreed  by  this  court  that  the  decree  of  the  said  District  Court  In 
this  cause  be,  and  hereby  Is,  reversed,  with  costs  in  favor  of  the  ap- 
peUant  and  against  the  appellee,  and  that  said  cause  be,  and  hereby 
is,  remanded  to  said  District  Court,  to  afford  the  appellee  the  op- 
portunity to  take  such  proceedings  as  are  suggested  in  Boemer  v. 
Simon.  91  U.  S.  149  [23  L.  Ed.  267]." 

The  said  mandate  was  filed  in  the  office  of  the  clerk  of  this 
court  on  the  8th  day  of  June,  1917.    On  the  13th  day  of  June, 
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1917,  the  plaintiff  filed  a  motion  and  petition  for  rehearing, 
pursuant  to  said  judgment  and  mandate  of  the  said  Circuit 
Court  of  Appeals,  to  permit  the  plaintiff  to  produce  evidence 
of  the  fraudulent  character  of  the  deed  from  Thompson  to 
Cummings. 

J.  L.  Reed  and  Lyons  &  Ritehie,  all  of  Valdez,  for  plaintiff. 
Morford  &  Finnigan,  for  defendants. 

BROWN,  District  Judge.  The  plaintiff.  Reed,  has  filed  a 
brief  of  considerable  length  in  support  of  said  petition,  upon 
the  theory  that  this  court  is  the  one  to  open  up,  or  vacate,  or 
set  aside  the  decree  rendered  on  December  1,  1915,  and  to 
grant  a  rehearing,  and  counsel  for  the  defendant  Ellis  have 
followed  the  same  theory  in  their  brief. 

The  case  of  Roemer  v.  Simon,  91  U.  S.  149,  23  L.  Ed.  267, 
is  one  where  it  was  held,  after  an  appeal  had  been  perfected, 
the  court  cannot,  upon  motion  of  the  appellant,  set  aside  a  de- 
cree of  the  court  below  and  grant  a  rehearing.  The  court 
says: 

"We  can  only  affirm,  reverse,  or  modify  the  decree  appealed  from, 
and  that  upon  the  hearing  of  the  cause." 

And  the  court  further  says  that  it  would  be  useless  to  re- 
mand the  cause,  for  the  reason  that  the  court  below  cannot 
grant  a  rehearing  after  the  term  at  which  the  final  decree  was 
rendered,  citing  equity  rule  88  (now  equity  rule  69  [198  Fed. 
xxxviii,  115  C.  C.  A.  xxxviii]),  which  provides: 

*'No  rehearing  shall  be  granted  after  the  term  at  which  the  final 
decree  of  the  court  shall  have  been  entered  and  recorded,  if  an  ap- 
peal lies  to  the  Circuit  CJourt  of  Appeals  or  the  Supreme  Court.  But 
if  no  appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the 
end  of  the  next  term  of  the  court,  in  the  discretion  of  the  court" 

The  case  of  Mossberg  v.  Nutter,  124  Fed.  966,  60  C.  C.  A. 
98,  is  likewise  a  case  where,  after  perfecting  an  appeal,  the 
appellant,  through  the  judge  of  the  court  below,  requested  the 
Circuit  Court  of  Appeals  to  return  the  record  to  the  court  be- 
low, where  further  proceedings  might  be  taken  therein. 

In  the  case  at  bar,  however,  this  court  is  not  asked  or  requir- 
ed to  vacate  its  judgment  after  thfe  term  at  which  it  was  ren- 
dered has  lapsed,  or  after  the  next  succeeding  term  has  lapsed, 
and  grant  a  new  trial  or  a  rehearing,  but  the  Circuit  Court  of 
Appeals  has  already  done  this,  by  hearing  the  appeal  and  re- 
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versing  the  judgment  of  this  court,  and  has  intimated,  in  such 
a  way  that  it  ought  to  be  accepted  and  followed  by  this  court 
as  a  direction,  that  the  plaintiff  be  permitted  to  take  proceed- 
ings to  supplement  his  proof.  It  is  not  necessary  that  the  Cir- 
cuit Court  of  Appeals  be  requested  to  remand  the  case,  for 
they  have  already  done  so. 

Upon  the  trial  of  this  cause,  the  only  question  urged  or  ar- 
gued by  counsel,  or  called  to  the  attention  of  the  court,  was 
the  question  as  to  the  sufficiency  of  the  notice  brought  home 
to  Ellis  of  the  attachment  levied  upon  the  mining  ground  in 
question.  Upon  this  question  the  appellate  court  afiirmed  the 
ruling  of  this  court.  During  the  trial  a  decree,  affirmed  by 
the  Circuit  Court  of  Appeals  in  the  case  of  Reed  v.  Thompson, 
was  offered  and  received  in  evidence,  over  the  formal  objec- 
tion of  defendant  Ellis.  The  matter  was  not  discussed  or 
considered  at  the  time,  but  it  was  assumed  that,  inasmuch  as 
the  evidence  showed  Ellis  to  be  in  privity  with  Thompson, 
and  Cummings,  he  was  bound  by  said  decree,  although  not  a 
party  to  the  action  in  which  that  decree  was  rendered.  It  was 
upon  the  ground  that  the  said  judgment  in  the  case  of  Reed 
V.  Thompson  was  not  binding  upon  Ellis  that  this  cause  was 
reversed  and  remanded,  with  the  instructions  above  stated. 
The  decree  is  not  simply  reversed,  with  instructions  to  dismiss 
the  plaintiff's  complaint.  The  appellate  court  has  an  undoubted 
right  to  remand  a  case,  either  in  law  or  equity,  with  instruc- 
tions to  grant  a  new  trial  or  rehearing,  or  take  such  further 
proceedings  as  may  be  directed  or  indicated  in  the  opinion  of 
the  court. 

In  the  case  of  Gas  Company  v.  Peoria,  200  U.  S.  54,  26 
Sup.  Ct.  215  (50  L.  Ed.  365),  the  court  says: 

"This  case  was  tried  on  one  theory  and  decided  on  another.  While 
that  does  not  always  and  necessarily  constitute  error,  yet  under  the 
circumstances,  as  disclosed  by  the  record,  we  are  of  opinion  that  in- 
justice has  probably  resulted  and  that  there  should  be  a  reversal  of 
the  decree  and  a  further  examination  in  the  Circuit  Court." 


In  the  case  of  Barber  v.  Coit,  118  Fed.  272,  55  C  C.  A.  145, 
it  is  said: 

"Appeal — RevcrscU — Incompletcnesa  of  Record, — Where  the  record 
fails  to  show  facts  which  are  essential  to  enable  the  appellate  court  to 
m.fely  decide  the  cause,  it  will  reverse  the  decree  on  its  own  motion, 
and  remand  the  case  for  a  rehearing." 
6A.R.— 45 
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In  the  case  of  Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  225 
U.  S.  622,  32  Sup.  Ct.  697  (56  L.  Ed.  1222,  41  h.  R.  A.  [N.  S.] 
653),  the  court  says : 

"This  conclusion  would  apparently  result  in  a  decree  in  favor  of  the 
appellant.  But  such  an  order,  imder  the  peculiar  facts  of  this  case, 
would  operate  to  deprive  the  defendant  of  the  right  to  a  ruling  on  the 
exceptions  filed  to  the  report  •  ♦  ♦  other  questions  of  law  and 
fact  involved  in  the  accounting  were  not  considered.  Neither  the  court 
nor  the  master  discussed  the  question.  Apportionment  and  the  record 
does  not  afford  satisfactory  data  for  entering  a  final  decree;  This  no 
doubt  arises  from  the  fact  that  both  parties  reUed  so  entirely  upon 
their  theory  that  the  burden  was  on  the  other  that  facts  were  not 
proved  which  might  otherwise  have  been  established.  The  decree  is 
therefore  reversed  and  the  case  remanded,  with  power  to  hear  and 
determine  motions  to  amend  the  pleadings,  and  with  directions  that 
the  case  be  recommitted  to  a  master  for  a  new  hearing  on  all  the 
qi^estions  involved  in  the  original  reference,  and,  on  evidence  al- 
ready submitted  and  such  additional  testimony  as  may  be  offered,  for 
further  proceedings  not  inconsistent  with  this  opinion." 

Said  petition  of  plaintiff  will  be  granted,  and  plaintiff  be 
permitted  to  produce  such  additional  proof  to  support  the  al- 
legations of  his  amended  complaint  as  above  indicated. 


In  re  YOUNG. 

(First  Division.    Juneau.    July  30,  1917.) 

No.  162^A. 

1.  Ejectment  9=»122 — Restitution,  Writ  of. 

In  the  execution  of  a  writ  of  ejectment  against  Jimmie  Young, 
the  United  States  marshal  ejected  one  Jennie  Young  from  the 
premises  described  in  the  writ.  She  filed  a  petition  in  the  court, 
claiming  title  to  the  property  in  her  own  right,  and  alleged  that 
she  was  the  owner  thereof,  holding  adversely  to  all  the  world, 
when  ejected  by  the  marshal.  She  prayed  the  court  to  issue  a 
writ  of  restitution,  commanding  the  marshal  forthwith  to  re- 
store her  possession  of  the  property.  Beldy  the  petitioner  was 
not  a  party  to  the  suit  in  which  the  writ  of  ejectment  issued. 
This  court  has  Jurisdiction  in  a  summary  proceeding  to  award  a 
writ  of  restitution  in  those  cases  where  the  oflScer,  in  the  execu- 
tion of  a  writ  of  ejectment  issuing  from  this  court,  has  taken  the 
property  of  one  not  a  party  to  the  ejectment  suit 
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2.  Ejectwnt  «=»122 — ^RisTiTirnoN. 

It  is  a  settled  mle  of  practice  that  no  tenant,  who  was  in  pos- 
session anterior  to  the  commencement  of  an  ejectment,  can  be 
dispossessed  upon  a  Judgment  and  writ  of  possession  to  which 
he  was  not  a  party.  If  an  officer  with  d  writ  shall  eject  such  a 
party,  he  will  he  restored  by  the  court  to  the  possession,  on 
motion  made  for  that  purpose. 

Jennie  Young  filed  her  petition  herein,  alleging  that  the  Unit- 
ed States  marshal,  in  the  execution  of  a  writ  of  ejectment  in 
cause  No.  1181,  entitled  Lucy  Lindeman  v.  Jimmie  Young,  had 
dispossessed  her  of  some  real  estate  of  which  she  (petitioner 
herein)  is,  and  was  at  the  time  of  the  commencement  of 
said  ejectment  action,  the  owner,  and  of  which,  at  said 
time,  she  was  in  the  actual,  open,  and  notorious  possession, 
occupying  and  holding  the  same  "in  her  own  right,  title,  and 
interest,  exclusively  and  independently  of  any  other  person 
or  persons  whatsoever,  and  adversely  to  all  the  world  be- 
sides." 

The  prayer  of  her  petition  is  that  the  court  will  issue  a 
writ  of  restitution,  commanding  the  marshal  forthwith  to  re- 
store to  petitioner  the  possession  of  the  said  property,  of  which 
she  has  been  deprived  by  him. 

On  the  filing  of  said  petition  an  order  to  show  cause  was 
issued,  returnable  on  June  1,  1917.  On  said  date  said  Lucy 
Lindeman,  hereinafter  denominated  as  respondent,  filed  her 
answer,  entitled  "Answer  to  Order  to  Show  Cause,"  but 
reading  as  follows : 

"Comes  now  Lucy  lindeman,  by  her  attorneys,  Messrs.  Cheney  & 
Ziegler,  and,  answering  the  petition  of  Jennie  Young  filed  herein, 
alleges,"  etc 

In  said  answer  it  is  alleged  that  petitioner  is  the  wife  of 
said  Jimmie  Young,  and  it  is  admitted  that  petitioner  was  not 
a  formal  party  to  said  suit ;  but  in  that  connection  it  is  alleged 
that  she  had  full  notice  and  knowledge  of  said  suit,  was  a  wit- 
ness at  the  trial  thereof,  and  that  she  then  swore  that  the  prop- 
erty belonged  to  her  said  husband,  and  that,  even  if  she  were 
the  owner  of  said  property,  yet,  on  account  of  the  things  afore- 
said, she  is  estopped  to  complain  that  she  was  not  a  formal 
party. 
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Petitioner  moved  to  strike  various  allegations  of  the  said 
answer  as  being  superfluous,  redundant,  immaterial,  pleading 
of  evidence,  and  the  like. 

Maltby  &  Hunt,  for  petitioner. 

Cheney  &  Ziegler,  of  Juneau,  for  Lucy  Lindeman. 

JENNINGS,  District  Judge.  The  precise  question  before 
the  court  is  as  to  whether  or  not  that  motion  should  be  granted ; 
but  at  the  hearing  (doubt  having  been  expressed  as  to  the  juris- 
diction of  the  court  and  as  to  the  propriety  of  proceeding  by 
independent  petition)  the  arguments  and  briefs  of  counsel  took 
a  wide  range,  necessitating  an  examination  by  the  court  of 
the  following  questions:  (1)  Has  this  court  jurisdiction  in  a 
summary  proceeding  to  award  a  writ  of  restitution  in  those 
cases  where  the  officer,  in  the  execution  of  a  writ  of  ejectment 
issuing  from  the  said  court,  has  taken  the  property  of  one  not 
a  party  to  the  ejectment  suit?  (2)  If  so,  then  should  the  mo- 
tion to  strike  from  the  answer  in  this  case  be  allowed? 

It  would  seem  that  the  authorities  abundantly  establish  prin- 
ciples and  precedents  which  require  that  the  first  question 
should  be  answered  in  the  affirmative. 

In  Newell  on  Ejectment,  page  816,  the  author  says: 

"It  is  to  be  ranarked  that  in  an  action  of  ejectment  the  court  tbat 
renders  the  Judgment  exercises  a  species  of  equitable  Jurisdiction 
over  the  writ  of  possession,  recalling  it  if  Justice  requires,  and  some- 
times, after  it  has  been  executed,  awarding  a  writ  of  restitution. 
Where  the  party  under  his  writ  of  habere  facias  possessionem  had 
taken  more  land  than  was  recovered,  or  disturbed  the  possession  of 
a  person  not  a  party  to  the  suit,  the  court  would,  in  a  summary  man- 
ner, inquire  into  the  facts,  and  award  a  writ  of  restitution.  TTie  cur- 
rent of  authority  in  this  country  and  in  England  seems  to  be  that  the 
right  to  award  the  writ  of  restitution  in  cases  not  falling  within  any 
express  statute  authorizing  such  writs,  arises  by  equitable  construe^ 
tion  by  the  courts,  to  prevent  wrong  and  injury  to  a  party  who  has 
been  wrongfully  dispossessed  of  the  premises.  Upon  an  appUcatlon 
for  a  writ  of  restitution,  it  is  not  demandable  as  a  matter  of  right, 
but  as  a  matter  of  Justice  only." 

Also  2  Freeman  on  Executions  (2d  Ed.)  p.  476,  §  476,  as 
follows : 

"The  sheriff,  in  executing  a  writ  of  possession,  may  turn  out  per- 
sons against  whom  his  writ  did  not  authorize  him  to  act,  or  he  may 
deliver  possession  of  lands  not  embraced  in  the  writ    In  either  of 
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these  events,  the  person  injured  may  apply  to  the  court  issuing  the 
writ,  and  procure  an  order  directing  restitution  to  him  of  whatever 
has  improperly  been  taken  from  him  by  the  ofllcer.  Restitution 
will  also  be  ordered  after  the  Judgment  has  been  vacated  or  re- 
versed, or  after  the  writ  or  Judgment  has  been  vacated  for  fraud 
or  irregularity.  In  Kentucky  restitution  was  ordered  in  a  case 
where  no  writ  of  possession  had  ever  issued,  the  defendant  having 
been  induced  by  fraud  and  deceit  to  surrender  lands  to  which  the 
plaintiff  was  not  entitled  under  the  Judgment.  In  replacing  in 
possession  persons  whom  the  officer  has  removed  under  the  writ,  the 
rule  of  the  courts  is  to  proceed  with  great  caution,  and  not  to  grant 
the  relief  sought  imless  the  right  to  it  appears  substantially  unques- 
tionable. This  rule  is  applicable  whether  the  party  applying  for  resti- 
tution claims  that  he  was  not  a  party  whom  the  plaintiff  was  entitled 
to  dispossess,  or  that  the  lands  of  \(^hich  he  was  dispossessed  were 
not  embraced  within  the  boundaries  of  the  tract  described  in  the 
writ." 

Also  Sedgwick  &  Wait  on  Trial  of  Title  to  Land,  §  575 : 

"A  writ,  or  an  order  for  restitution,  will  be  granted  in  cases  where 
the  sheriff  has  delivered  possession  of  lands  not  embraced  in  the 
writ,  or  has  evicted  parties  who  were  not  legally  subject  to  the  opera- 
tion of  the  writ  or  bound  by  the  Judgment,  or  where  the  Judgment  in 
ejectment  has  been  reversed  on  appeal,  or  vacated  for  irregularity,  or 
a  party  has  been  turned  out  by  mistake.  But  the  sheriff  has  no  au- 
thority, by  virtue  of  a  writ  of  restitution,  to  remove  from  the  premises 
persons  who  were  not  parties  to  the  Judgment,  and  who  did  not 
enter  under  the  defendant  pending  the  suit.  The  party  moving  for 
a  writ,  or  order  of  restitution,  must  make  out  a  clear  case,  free 
from  ambiguity,  and  restitution  will  be  denied  to  a  party  who  has 
been  removed  from  possession.  If  he  is  without  color  of  right  to  the 
possession.    McQuade  v.  Emmons,  38  N.  J.  Law,  397." 

9  R.  C.  L.  p.  937,  §  106: 

"The  current  of  authority  in  this  country  and  In  England  seems  to 
be  that  the  right  to  award  the  writ  of  restitution,  in  cases  not 
falling  within  any  express  statute  authorizing  such  writs,  arises  by 
equitable  construction  by  the  courts,  to  prevent  injury  to  a  party 
who  has  been  wrongfully  dispossessed  of  the  premises,  and  that  the 
writ  is  not  demand  able  as  a  matter  of  right,  but  as  a  matter  of  Justice 
only,  and  will  not  be  granted  where  there  is  any  question  as  to  the 
facts." 

Also  15  Cyc.  p.  194,  note  38,  note  46,  and  note  60. 

Ex  parte  Reynolds,  1  Caines  (N.  Y.)  500,  seems  to  be  a 
leading  case.  The  opinion  is  a  short  one,  and  is  given  in  full 
as  follov^s: 
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*'Thls  was  an  application  for  a  writ  of  restitution.  The  facts  are 
stated  in  the  opinion  of  the  court,  which  was  delivered  by — 

*'!Spencer,  J.  It  appears  by  the  affidavit  of  the  deponent  (and  the 
allegation  is  uncontroverted)  that  In  October  last,  upon  a  writ  of 
habere  facias  possessionem,  issued  out  of  this  court,  in  the  case  of 
John  Jackson  ex  dem.  Nicholas  Low  and  others,  the  deponent  was 
turned  out  of  possession  of  a  house  and  50  acres  of  land,  being  part 
of  lot  No.  37,  in  Romulus,  in  the  county  of  Cayuga ;  that  the  posses- 
sion held  by  him  was  delivered  by  the  agent  of  Mr.  Low ;  that  the  de- 
ponent was,  prior  to  the  commencement  of  the  ejectment  against 
James  Reynolds,  in  peaceable  possession  of  the  land  from  which  he 
was  expelled ;  that  the  object  of  the  suit  against  James  Reynolds  was 
for  the  recovery  of  different  lands  which  he  held  on  another  part  of 
the  lot;  and  that  the  two  possessions  were  separate  and  distinct 

"It  is  a  settled  rule  of  practice  that  no  tenant,  who  was  in  posses- 
sion anterior  to  the  commencement  of  an  ejectment,  can  be  dispossess- 
ed upon  a  Judgment,  and  writ  of  possession,  in  which  he  is  no  party. 
It  is  the  opinion  of  the  court  that  Peter  Reynolds  is  entitled  to  re- 
lief, and  that  a  writ  of  restitution  issue  to  reinstate  him  in  the  pos- 
session of  the  premises,  from  which  he  has  been  thus  irregularly 
ousted. 

"Restitution  ordered." 

While  the  facts  are  not  the  same  as  in  the  case  at  bar,  yet  the 
principle  laid  down  is  the  same ;  that  principle  being  that  the 
party  dispossessed  by  unlawful  levy  of  an  ejectment  execution 
can  proceed  by  affidavits  to  get  restitution. 

In  Scott  V.  Newsom,  4  Sneed  (36  Tenn.)  457,  bottom  paging, 
the  court  held  that  the  person  unlawfully  dispossessed  by  the 
officer  could  not  bring  forcible  entry  and  detainer,  remarking, 
however,  that : 

*The  plaintiff  had  an  ample  and  summary  remedy  by  petition  to 
the  court,  setting  forth  the  facts,  and  asking  to  be  restored  to  the 
possession.'* 

In  South  Beach  Land  Co.  v.  Christy,  41  Cal.  501,  the  holding 
is  that : 

"If  a  sheriff  has  wrongfully  turned  a  person  out  of  possession  of 
land  under  a  writ,  ♦  ♦  ♦  he  will  be  restored  by  the  court  to  the 
possession,  on  motion  made  for  that  purpose." 

Here  the  court  said : 

"The  proof  shows  satisfactorily  that  he  [the  mover]  was  in  the 
actual  possession  at  the  commencement  of  the  action." 

In  the  case  at  bar  no  statement  can  be  made  as  to  what  the 
proof  will  show,  for  the  matter  has  not  yet  reached  the  poin*- 
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of  proof ;  but  the  case  is  an  authority  on  what  the  law  will  be 
if  the  proof  should  show  independent  possession  by  Jennie 
Young  at  the  time  of  the  commencement  of  the  action. 

In  the  case  of  King  v.  Davis  (C.  C.)  137  Fed.  on  page  223, 
the  court  found  as  a  fact  that  the  property  involved  was  the 
separate  property  of  Mary  Estep,  and  so  not  subject  to  pro- 
cess issued  or  to  be  issued  in  the  action  at  hand  to  which  she 
was  not  a  party.  Mary  Estep  had  asked  that  the  writ  against 
her  husband  should  be  "so  framed  as  not  to  interfere  with  her 
rights."  The  matter  before  the  court  was  the  consideration 
of  the  rights  of  a  person  not  a  party  to  a  suit  to  protect  his 
possession  of  land,  which  is  the  subject  of  that  suit.  That  was 
the  question  there,  and  that  is  the  question  here.  The  court 
said: 

"Where  a  petitioner  not  a  party  to  the  action  is  in  possession,  and 
would  be  disturbed  therein  illegally  by  the  execution  of  a  writ  of 
possession,  such  person  can  surely  reach  the  attention  of  the  court 
at  this  stage  of  the  proceeding.  Even  after  execution  of  the  writ  of 
possession,  the  courts  will  issue  writs  of  restitution,  to  restore  posses- 
sion to  persons  who  haye  been  put  out  of  possession  wrongfully.  It 
any  of  the  petitioners  have  a  right  to  remain  in  possession,  that  right 
should  not  be  disturbed.  A  petition  showing  the  facts  on  which  such 
claim  of  right  rests,  and  praying  that  the  right  be  safeguarded,  Is,  I 
think,  the  best  method  of  proceeding." 

In  that  particular  case  the  court  thought  that: 

"The  proper  course  is  to  <H>en  the  Judgment,  aUow  her  to  plead  to 
the  declaration,  and  withhold  the  writ  of  possession  against  Elijah 
Est^  quoad  this  tract  of  land." 

In  the  case  of  Oetegen  v.  Ross,  47  111.  142,  on  page  147,  95 
Am.  Dec.  468,  the  court  said : 

"It  is  to  be  remarked  that,  in  the  action  of  ejectment,  the  court 
that  renders  the  judgment  exercises  a  species  of  equitable  jurisdiction 
over  the  writ  of  possession,  recalling  it  if  justice  requires,  and  some- 
times, after  it  has  been  executed,  awarding  a  writ  of  restitution. 
Coleman  v.  Henderson,  2  Seam.  251;  Ex  parte  Reynolds,  1  Calnes 
(N.  Y.)  500;  Jackson  v.  Hasbrouc,  6  J.  B.  366;  Doe  ex  dem.  Trough- 
ton  V.  Roe,  4  Burr.  1906." 

This  case  is  cited,  not  because  the  facts  are  entirely  analo- 
gous, but  because  of  the  principle  it  lays  down  as  to  the  power 
of  the  court  over  its  own  process  in  ejectment  suits. 

Howard  v.  Kennedy's  Ex'rs,  4  Ala.  592,  39  Am.  Dec.  307, 
is  to  the  effect  that : 
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''Where  it  Is  shown  to  the  court  by  affidavit  that  one  having  no 
privity  with  the  defendant,  but  in  possession  anterior  to  the  com- 
mencement of  the  action,  is  turned  out  by  a  writ  of  possession  against 
another,  a  writ  of  restitution  will  issue  to  restore  him  to  the  possession 
from  which  he  has  been  irregularly  ousted.  Ex  parte  Reynolds,  1 
Opines  [N.  Y.]  500.  And  in  Chiles  v.  Stephens,  1  A.  K.  Marsh.  [Ky.] 
333,  it  was  determined  that,  if  a  man  was  turned  out  of  possession  by 
habere  facias  possessionem,  who  was  neither  party  nor  privy  to  the 
judgment,  he  may  maintain  a  writ  of  forcible  entry  and  detainer." 

The  principle  there  is  the  same  as  is  contended  for  here. 
I  think  there  is  no  doubt  of  the  power  of  the  court  to  prevent 
its  process  from  being  abused,  by  being  made  the  instrument 
by  which  the  person  abusing  it  acquires  an  unwarranted  and 
unconscionable  advantage  over  innocent  third  persons,  is  un- 
questionable. 

If  the  rightful  owner  and  possessor  of  land  has  been  dis- 
possessed by  an  officer  of  the  court  acting  under  a  writ  of  the 
court  (as  it  is  alleged  was  done  in  this  case),  how  is  the  action 
of  the  officer  to  be  characterized,  except  as  "an  abuse  of 
process,"  and  how  is  the  position  of  the  injured  party  any 
different  from  that  of  one  whose  property  has  been  taken  with- 
out due  process  of  law,  and  that,  too,  by  an  officer  of  the  law 
and  the  court?  The  injured  party  has  never  had  his  day  in 
court,  and  yet  by  an  oppressive  execution  of  the  process  of 
the  court  his  property  has  been  taken  from  him,  and  he  has 
been  deprived  of  that  vantage  which  the  present  possession  of 
real  property  confers  upon  the  possessor.  As  expressed  in 
substance  by  one  author,  he  is  put  in  position  where  if  he 
would  recover  his  own — 

"he  must  recover  upon  the  strength  of  his  own  title,  which  it  may 
be  difficult  or  impossible  to  prove,  and  to  become  an  actor,  and  as- 
sume the  burden  of  a  litigation,  which,  but  for  the  loss  of  the  pos- 
session, would  have  been  cast  upon  his  opponent.  •  ♦  ♦  His  ad- 
versary has,  by  virtue  of  a  judgment  to  which  he  was  not  a  party, 
^usurped  his  position,'  and  by  gaining  the  possession  acquired  the 
important  and  substantial  rights  and  advantages  which  the  posses- 
sion confers,  and  which  belonged  to  him."  Sedgwick  &  Wait,  Trial 
of  Title  to  Land,  |  560. 

Well  might  the  court  exclaim,  as  it  did  exclaim  in  Garrison 
v.  Savignac,  25  Mo.  47,  69  Am.  Dec.  448: 

"Just  think  of  it !  A  man,  who  has  been  in  possession  of  his  prem- 
ises for  six  years;  another,  wishing  to  obtain  possession  of  them, 
will  not  sue  the  actual  occupant,  but  brings  a  suit  against  a  stranger, 


Digitized  by  VjOOQ  IC 


IK  B¥:  TOUNG  713 

who  never  was  In  possession  of  the  premises,  who  neither  knows  nor 
cares  anything  about  them.  Against  such  a  defendant  a  judgment 
is  a  thing  of  course.  A  w^rit  is  afterwards  sued  out,  and  the  real 
tenant,  who  is  no  party  to  the  proceeding,  and  who  may  never  have 
heard  of  it,  is  turned  out  of  house  and  home  without  a  moment's 
warning.  The  mere  possession  of  land  is  frequently  a  matter  of 
much  importance,  where  there  Is  to  be  litigation  respecting  its  title, 
and  by  sanctioning  this  proceeding  an  opening  will  be  made  whereby 
one  may  obtain  possession  of  land,  his  title  to  which  he  was  unwilling 
to  expose  in  a  court  of  Justice." 

This  exclamation  assumes  an  extreme  case,  it  is  true;  but 
the  principle  of  the  case  bears  out  the  contention  of  petitioner. 
Counsel  for  respondent  fails  to  see  where  this  case  "has  any 
application  to  a  case  where  the  ejectment  action  is  brought 
against  the  actual  occupant,"  and  he  says : 

"The  record  in  Llndeman  v.  Young  showed  that  the  ejectment  ac- 
tion was  brought  against  Jimmie  Young,  who  was  at  the  time  In  the 
actual  possession  of  the  premises,  and  with  full  knowledge  on  the 
part  of  Jennie  Young,  the  petitioner." 

These  are,  in  the  answer,  alleged  to  be  facts;  but  there  is 
nothing  in  the  petition  to  this  effect,  quite  the  contrary,  and  in 
passing  on  the  question  under  consideration  the  allegations  of 
the  petition  are  to  be  taken  as  being  true  in  fact.  Evidence  may 
show  that  the  allegations  of  the  answer  are  true,  and  that  the 
allegations  of  the  petition  are  false ;  but,  if  it  should  so  show, 
the  situation  will  be  considered  when  the  time  arrives,  but  not 
now. 

But,  says  counsel  for  respondent,  petitioner  is  the  wife  of 
Jimmie  Young,  the  defendant  in  the  execution  writ,  and  the 
writ  directing  the  marshal  to  dispossess  defendant  authorizes 
him  to  dispossess  all  of  defendant's  family,  and  he  cites  the 
case  of  Johnson  v.  FuUerton,  44  Pa.  466. 

As  to  the  assertion  that  petitioner  is  the  wife  of  defendant 
in  the  execution  writ,  it  is  sufficient  to  say  that,  if  that  relation 
does  in  fact  obtain,  there  is  nothing  in  the  petition  by  which 
it  is  made  to  appear ;  and  as  to  Johnson  v.  FuUerton  it  is  suffi- 
cient to  say  that,  if  that  case  is  to  be  taken  as  laying  down  a 
principle  applicable  under  all  circumstances,  it  seems  to  stand 
alone,  has  been  much  criticized,  and  is  contrary  both  to  reason 
and  authority.  Freeman  on  Executions,  §  475 ;  Sedgwick  & 
Wait  on  Trial  of  Title  to  Land,  §§  559,  560. 

The  court  thinks  that  there  is  not  any  doubt  that,  assuming 
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as  true  the  allegations  of  the  petition,  it  has  jurisdiction  to 
grant  the  writ  asked  for,  nor  any  doubt  that  action  of  the 
court  in  the  premises  can  be  invoked  by  means  of  an  independ- 
ent petition,  and,  as  the  respondent  has  answered  the  petition 
on  the  merits,  the  court  has  jurisdiction  of  the  parties. 

Passing,  then,  to  the  precise  matter  before  the  court,  to  wit, 
the  motion  of  petitioner  to  strike  certain  portions  of  the 
answer : 

Petitioner  moves  that  the  following  allegation  of  paragraph 
5  of  the  answer  be  stricken  as  being  irrelevant,  redundant, 
superfluous,  and  argumentative,  to  wit: 

***  •  *  But  in  this  coimection  she  avers  that  the  said  Jennie 
Young  appeared  and  testified  in  the  said  suit  of  Lucy  Lindeman 
against  Jimmie  Young,  and  that  she  testified  under  oath  that  Jimmie 
Young,  her  husband,  was  the  owner  of  the  property  which  constituted 
the  subject-matter  of  said  suit,  and  which  is  the  same  property  the 
said  Jennie  Young  is  now  claiming  to  be  the  owner  of»  all  of  which 
more  fully  appears  by  the  transcription  of  the  record  matter  in  said 
cause  by  the  official  court  reporter,  to  which  record  reference  is  hereby 
made." 

The  motion  is  granted  as  to  that  part  reading  as  follows: 
*'A11  of  which  more  fully  appears  by  the  transcription  of  the 
record  matter  in  said  cause  by  the  official  court  reporter,  to 
which  record  reference  is  hereby  made" — for  that  is  the  plead- 
ing of  evidence  pure  and  simple. 

Petitioner  also  moves  to  strike  out,  for  substantially  the 
same  reasons,  all  of  paragraph  No.  9  of  the  answer.  The 
motion  is  granted  to  all  that  part  of  said  paragraph  from  and 
including  the  word  "that"  in  the  first  line  on  page  5  of  the 
answer  down  to  and  including  the  last  word  of  said  paragraph. 
The  relevancy  or  materiality  of  that  is  not  apparent. 

The  remainder  of  said  paragraphs  5  and  9  will  be  allowed  to 
stand,  because  the  granting  of  the  writ  of  restitution  seems 
not  to  be  demandable  as  a  matter  of  strict  right,  but  to  de- 
pend upon  facts  and  circumstances  showing  a  clear  equity, 
and  the  court  is  not  prepared  to  say  at  this  time  that  the  al- 
legations thus  allowed  to  stand  do  not  negative  the  existence 
of  the  required  equity. 
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SEAGREEN  v.  WENDLEB  et  uz. 

(Third  Division.    Valdez.    August  4, 1917.) 

No.  784. 

1.  FBAtTDULENT  CONVEYANCES  ^S>95(2) — ^HuSBAND  AND  WlTE. 

Where  the  wife  claims  to  have  earned  the  money  to  purchase 
property  claimed  by  her  as  against  creditors  of  her  husband,  and 
the  evidence  shows  that  the  tiusband  furnished  the  provisions, 
fuel,  etc.,  and  it  is  impossible  to  determine  how  much  each  con- 
tributed, the  husband  in  materials  and  the  wife  in  labor,  and  the 
evidence  also  shows  the  husband  was  engaged  in  conducting  quite 
a  large  brewery  business  from  which  he  had  a  much  larger  in- 
come than  this  property  brought  in,  held,  the  transfer  to  the 
wife  was  in  fraud  of  creditors* 

2.  Fbaudulent  Conveyances  ^=»104(2) — ^Husband  and  Wife. 

Transactions  between  a  husband  and  wife,  prejudicial  to  the 
husband's  creditors,  will  be  closely  scrutinized,  to  see  that  they 
are  fair  and  honest,  and  not  mere  contrivances  resorted  to  for 
the  purpose  of  placing  the  husband's  property  beyond  the  reach 
of  creditors. 

3.  Fraudulent  Conveyances  ^5»52(1) — Homestead. 

It  may  be  stated  as  a  general  rule  that  fraud  cannot  be  pred- 
icated upon  the  disposition  of  the  homestead.  Being  exempt,  the 
creditor  is  not  injured  by  a  conveyance  or  transfer  thereof.  But 
the  transfer  of  the  homestead  from  the  husband  to  the  wife  is 
a  fraud  upon  creditors  where  it  is  not  the  bona  fide  intent  to  in- 
vest the  wife  with  the  real  ownership,  but  to  put  it  beyond  the 
reach  of  the  husband's  creditors,  in  the  event  of  their  removal 
from  the  homestead. 

September  16,  1910,  the  plaintiflF,  at  the  request  of  A.  J. 
Wendler,  who  was  president  and  manager  of  the  Valdez  Brew- 
ing &  Bottling  Company,  loaned  said  company  the  sum  of 
$1,000,  payable  one  year  after  date,  with  interest.  The  note 
was  signed  by  said  company,  by  A.  J.  Wendler,  its  president 
and  manager,  also  by  A.  J.  Wendler,  individually,  and  J.  C. 
Deiringer,  who  was  secretary  of  the  company  at  that  time. 
Two  thousand  shares  of  the  stock  of  the  company  was  de- 
livered to  plaintiff  as  security  for  said  note,  but  it  is  shown 
by  the  evidence  that  said  stock  did  not  have  then  and  has  not 
now  any  value.  Of  the  21,000  shares  of  stock  issued  by  said 
company,  the  said  A.  J.  Wendler,  defendant  in  this  case,  was 
owner  of  three-fourths  and  practically  controlled  and  managed 

^=9See  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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said  company  and  all  its  affairs.  When  the  said  note  became 
due,  plaintiff  demanded  payment  and  was  put  off  from  time  to 
time  by  said  Wendler,  who  paid  the  interest  thereon  up  to  the 
year  1915. 

Suit  was  brought  on  said  note,  and  judgment  rendered  in 
favor  of  the  plaintiff  and  against  said  Valdez  Brewing  & 
Bottling  Company,  Wendler,  and  Deiringer,  on  the  8th  day  of 
March,  1916.  On  the  10th  day  of  April,  1916,  execution  was 
issued  on  said  judgment  and  returned  by  the  United  States 
marshal  wholly  unsatisfied ;  he  being  unable  to  find  any  prop- 
erty belonging  to  said  Valdez  Brewing  &  Bottling  Company 
or  Wendler  or  Deiringer. 

This  action  is  brought  to  set  aside  a  conveyance  of  a  house 
and  lot  in  Valdez,  made  by  said  A.  J.  Wendler  to  his  wife, 
Florence  Wendler,  on  March  26,  1911,  and  subject  same  to 
the  payment  of  plaintiff's  claim  herein,  on  the  ground  that  the 
said  conveyance  from  A.  J.  Wendler  to  his  wife  was  fraudu- 
lent, without  consideration,  and  made  to  hinder,  delay  and 
defraud  creditors,  and  particularly  the  plaintiff  herein,  in  the 
collection  of  his  debt. 

Defendants  by  their  answer  deny  that  said  conveyance  and 
transfer  of  said  property  to  Florence  Wendler  was  fraudulent, 
but  allege  that  said  lot  was  bought  with  her  own  separate 
money,  and  that  her  husband,  A.  J.  Wendler,  acted  as  her 
agent  only  in  matters  connected  with  such  transaction. 

Upon  the  trial  of  the  case,  and  after  the  plaintiff  had  pro- 
duced his  witnesses  and  rested  his  case,  the  defendants  asked 
leave  to  amend  their  answer  by  setting  up  that  the  said  prop- 
erty so  conveyed  by  Wendler  to  his  wife  was  a  homestead,  and 
actually  used  by  them  as  a  homestead  from  November,  1910, 
to  June,  1915,  and  this  amendment  was  permitted. 

Donohoe  &  Dimond,  of  Valdez,  for  plaintiff. 
Lyons  &  Ritchie  and  J.  L.  Reed,  all  of  Valdez,  for  de- 
fendants. 

BROWN,  District  Judge.  "Transactions  between  a  hus- 
band and  wife,  prejudicial  to  the  husband's  creditors,  will  be 
closely  scrutinized,  to  see  that  they  are  fair  and  honest,  and  not 
mere  contrivances  resorted  to  for  the  purpose  of  placing  the 
husband's  property  beyond  the  reach  of  creditors."  20  Cyc. 
page  603. 
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The  defendants  in  this  case  claim  that  the  property  was  pur- 
chased with  money  belonging  to  the  wife,  which  she  earned  by 
keeping  boarders.  If  this  be  true,  the  law  seems. to  be  that, 
where  the  husband  furnishes  the  supplies  for  the  wife,  she  can- 
not regard  such  earnings  as  her  separate  property.  21  Cyc. 
1396,  1397;  Bloodgood  v.  Meissner,  84  Wis.  452,  54  N.  W. 
772;  Hamill  v.  Henry,  69  Iowa,  752,  28  N.  W.  32. 

It  is  true  that  section  490,  Compiled  Laws  of  Alaska,  pro- 
vides that : 

"All  property,  either  real  or  personal,  acquired  by  any  marrle<l 
woman  during  coverture  by  her  own  labor  shall  not  be  liable  for  the 
debts,  contracts,  or  liabilities  of  her  husband,"  etc. 

Still,  in  this  case,  where  it  is  conceded  that  the  husband 
furnishes  all  of  the  provisions,  fuel,  etc.,  it  would  be  impossi- 
ble to  separate  the  items,  so  as  to  show  how  much  each  con- 
tributed, the  husband  in  materials,  and  the  wife  in  labor,  and 
the  defendants  have  not  attempted  to  explain  the  true  situa- 
tion in  this  regard.  In  any  event  it  is  incumbent  upon  her  to 
point  out  definitely  and  give  a  clear  and  precise  account  of 
the  matters  and  items  involved  in  the  transaction. 

"Under  such  circumstances  the  defendants  ought  to  be  able  to  point 
out  definitely  the  various  items  going  to  make  up  the  alleged  in- 
debtedness. As  said  by  Mr.  Justice  Thayer  in  Marks  v.  Crow,  14  Or. 
382,  13  Pac.  55:  *Any  other  rule,  where  property  has  been  shifted 
from  one  member  of  a  family  to  another,  and  creditors  left  unpro- 
vided for,  would  lead  to  the  most  flagrant  frauds.  The  creditors 
could  not  show  that  the  indebtedness  claimed  to  be  the  consideration 
of  the  transfer  did  not  exist.  They  could  do  no  more  than  to  inquire 
when  and  under  what  circumstances  it  was  created ;  and,  unless  the 
recipient  of  the  property  could  give  a  clear  and  precise  account  of 
the  items  constituting  it,  they  should  have  the  right  to  ask  the  court 
to  infer  that  it  was  a  sham  and  pretense ;  otherwise  property  might 
be  put  beyond  the  reach  of  creditors  with  impunity.'  Fraudulent 
intent  is  a  question  of  fact,  but  it  Is  agreed  that  it  may  be  inferred 
from  the  facts  and  circumstances  surrounding  the  transaction.  It 
sometimes — and  often,  indeed — happens  that  the  surrounding  cir- 
cumstances quite  as  satisfactorily  explain  the  true  inwardness  of  the 
transaction,  and  import  knowledge  of  its  object  or  of  the  intended 
fraud,  as  any  other  character  of  testimony."  Bank  of  Colfax  v. 
Richardson,  34  Or.  at  page  542,  54  Pac.  at  page  366  (75  Am.  St  Rep. 
664). 

In  my  opinion  the  defendants  have  failed  to  meet  this  re- 
quirement. The  wife  testifies  that  she  kept  boarders  about 
"all"  the  time.    Her  husband,  Wendler,  testifies  that  she  was 
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sick  and  outside  in  the  state  of  Oregon  with  her  mother  part 
of  the  time.  She  further  testifies  that  she  got  $20  to  $30  a 
month  for. board,  but  does  not  attempt  to  give  any  clear  or 
definite  account  of  the  amount  of  money  she  earned  in  this 
manner,  and  what  profit,  if  any,  there  was.  Mrs.  Wendler  in 
one  place  says  she  borrowed  money  ($250)  from  a  Mr.  Black- 
well  (now  deceased)  to  pay  for  the  house  put  on  said  lot.  In 
another  place,  in  answer  to  further  cross-interrogatory  No.  25, 
she  says  she  gave  her  husband  $250,  which  she  borrowed  from 
Blackwell,  to  pay  for  the  lot.  This  lot  was  deeded  to  the  de- 
fendant A.  J.  Wendler  by  Lena  A.  Von  Gunther  on  the  8th 
day  of  June,  1910,  and  he  testifies  that  he  paid  the  sum  of  $300 
therefor,  in  installments  of  $30  a  month,  and  the  same  was 
his  wife's  money,  and  given  to  him  by  his  wife. 

The  testimony  shows  this  residence  to  have  cost  only  a  few 
hundred  dollars,  and  the  basement  thereof  was  leased  to  said 
Valdez  Brewing  &  Bottling  Company  for  $40  a  month.  This 
$40  per  month  is  charged  against  said  company  in  the  ac- 
count of  Wendler,  from  1911  to  1913,  in  the  only  book  pro- 
duced in  evidence  belonging  to  said  company.  In  a  few  of 
these  items,  over  the  charge  for  rental  of  $40  per  month,  ap- 
pear the  initials  "Mrs.  A.  J.  W.";  but  in  a  majority  of  the 
items  it  is  merely  carried  as  rent  in  the  account  of  A.  J.  Wend- 
ler with  the  company.  Mr.  Wendler,  being  asked  if  said  ac- 
count did  not  so  appear  in  the  books  of  the  company,  denied 
it,  and  said  that  the  rental  was  charged  to  said  company  by 
his  wife,  but  never  paid  to  her.  He  was  also  asked  if  he  owed 
the  company,  or  the  company  owed  him,  when  he  resigned  as 
president  and  manager  of  said  business  in  June,  1915,  and  he 
stated  that  the  company  owed  him,  but  did  not  state  in  what 
amount.  If  it  had  been  any  considerable  amount,  it  seems 
natural  that  he  would  have  stated  it. 

Wendler  seems  to  have  been  pretty  much  the  whole  Val- 
dez Brewing  &  Bottling  Company.  He  owned  three- fourths 
of  the  stock,  and  was  getting  a  salary  of  $225  a  month,  in  ad- 
dition to  the  $40  per  month  rental  for  the  basement  of  said 
residence,  and  also  10  per  cent,  on  collections  made  by  him  for 
beer  sold.  The  testimony  of  J.  C.  Deiringer  shows  that  during 
the  said  period  of  about  five  years  there  was  $90,000  worth  of 
beer  sold,  10  per  cent,  of  which  would  amount  to  $9,000.  Even 
allowing  a  considerable  discount  from  this,  it  would  seem  that 
Wendler  was  getting  $300  or  $400  per  month  out  of  this  busi- 
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ness,  and  he  is  the  only  one  that  ever  did  get  anything  out  of 
it,  and  it  was  bankrupt  and  insolvent  when  he  left  it 

When  the  Wendlers  left  Valdez  in  June,  1915,  they  moved 
to  Anchorage,  where  a  business  was  immediately  opened  in 
partnership  with  one  Ray  Larson,  a  store  building  erected,  and 
a  thriving  and  successful  business  carried  on  in  the  name  of 
Wendler  &  Larson;  the  defendants  claiming  that  the  wife, 
Florence  Wendler,  is  the  sole  owner  of  one  half  interest  and 
Ray  Larson  the  other  half.  The  plaintiff  in  his  complaint 
alleges  that  the  said  business  belongs  to  Wendler,  and  he  was 
carrying  it  on  under  cover  of  his  wife's  name.  Said  business 
is  of  a  considerable  value,  but  Florence  Wendler  refused  to  an- 
swer questions  propounded  to  her  on  cross-examination  con- 
cerning the  value  thereof.  This  evidence  was  admitted  on  the 
theory  that  other  transactions  between  the  husband  and  wife 
alleged  to  be  fraudulent  as  to  creditors  were  competent  and  ad- 
missible as  bearing  upon  the  question  of  intent  in  the  convey- 
ance in  question  in  this  case. 

I  am  not  at  all  satisfied  with  the  bona  fides  of  the  transac- 
tion. The  defendants  have  not  made  a  clear  and  definite  ex- 
planation of  the  transaction  and  who  paid  the  consideration 
therefor;  but,  on  the  contrary,  I  find  their  testimony  to  be 
contradictory  and  inconsistent,  and  not  in  accord  with  that 
fairness  and  openness  that  ought  to  characterize  dealings  be- 
tween husband  and  wife,  where  it  affects  the  rights  of  third 
persons.  I  am  therefore  compelled  to  believe  that  the  said 
property  was  acquired  with  funds  belonging  to  said  A.  J. 
Wendler,  and  that  he  transferred  it  to  his  wife  with  the  sole 
purpose  of  getting  the  property  out  of  his  own  name  to  hinder 
and  delay  creditors,  particularly  this  plaintiff,  who  put  his  own 
hard-earned  cash  into  the  business,  from  which  Wendler  and 
his  family  seem  to  have  been  the  only  beneficiaries. 

Every  person  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts.  The  natural  consequence  of  this 
act  was  to  prevent  the  collection  of  plaintiff's  claim,  which 
was  highly  prejudicial  to  him.  This  brings  us  to  the  question 
of  the  homestead  right  set  up  by  defendants  in  the  amendment 
above  stated. 

Upon  this  question  I  do  not  find  that  the  testimony  supports 
said  allegation.  Under  section  1104,  Comp.  Laws  Alaska  1913, 
a  homestead  of  any  family,  or  the  proceeds  thereof,  shall  be 
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exempt  from  judicial  sale,  etc.  One  may  have  several  tracts 
of  land,  houses,  or  homes ;  but  only  the  one  which  he  actually 
designates,  points  out,  and  selects  as  provided  by  law,  can  be 
claimed  as  such.  This  is  not  usually  done  until  some  process 
is  sought  to  be  executed  against  the  property,  when  the  debtor 
is  permitted  to  claim  such  exemption.  While  the  testimony  of 
defendants  shows  that  they  resided  on  this  property,  they  do 
not  testify  that  it  was  the  only  home  they  had.  'the  testimony 
of  the  witness  Deiringer  shows  that  some  time  in  the  year 
1910  the  defendant  A.  J.  Wendler  told  him  that  his  wife, 
Florence,  was  going  home  to  Canyon  City,  Or.  It  is  not  shown 
that  defendants  ever  claimed  this  property  as  their  homestead, 
and  they  do  not  testify  that  it  was.  But,  even  if  it  could  be 
reasonably  inferred  from  the  whole  testimony  in  the  case  that 
this  property  was,  at  the  time  of  said  transfer  or  conveyance, 
the  home  and  the  homestead,  exempt  from  execution,  and 
therefore  the  creditor  could  not  be  injured  by  the  conveyance 
thereof,  even  without  any  consideration,  such  transfer,  to  be 
sustained,  must  be  bona  fide,  with  the  honest  intent  and  pur- 
pose to  vest  the  entire  estate  in  his  wife. 

In  this  case  I  am  forced  to  the  belief  from  all  the  evidence 
that  the  defendant  A.  J.  Wendler  was  conducting  a  more  or 
less  precarious  business  in  said  brewing  and  bottling  works, 
and  that  he  intended  to  evade  the  payment  of  the  just  indebted- 
ness due. the  plaintiff;  that  he  made  the  conveyance  to  his 
wife  for  such  purpose,  in  the  event  of  their  leaving  said  home; 
and  that  the  real  ownership  was  to  remain  with  himself.  It  is 
not  claimed  now  that  the  property  in  controversy  is  a  home- 
stead because  it  was  abandoned  as  such  in  November,  1915, 
nearly  two  years  ago. 

It  may  be  stated  as  a  general  rule  that  fraud  cannot  be 
predicated  upon  the  disposition  of  the  homestead;  the  same 
being  exempt,  the  creditor  could  not  subject  the  same  to  the 
satisfaction  of  his  claim,  and  is  therefore  not  injured  or  prej- 
udiced by  a  conveyance  or  transfer  thereof,  and  numbers  of 
authorities  are  cited  by  defendants  in  support  of  this  rule. 

There  is,  however,  another  line  of  cases,  which  seem  to  be 
more  in  point  in  this  case,  holding  that  the  transfer  of  the 
homestead  from  the  husband  to  the  wife  is  a  fraud  upon  cred- 
itors, where  it  is  not  the  bona  fide  intent  to  invest  the  wife  with 
the  real  ownership,  but  to  put  it  beyond  the  reach  of  the  hus- 
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band's  creditors,  in  the  event  of  their  removal  from  said  home- 
stead. 

In  the  case  of  Kettleschlager  v.  Ferrick,  12  S.  D.  455,  81  N. 
W.  889,  the  court  says : 

"Contrary  to  the  view  of  the  trial  court,  conditions  may  possibly 
arise  which  render  a  deed  to  the  homestead  fraudulent  and  void  as  to 
creditors,  although  their  rights  be  postponed  until  the  debtor  and 
his  family  have  no  further  occasion  to  occupy  such  premises,  and 
have,  in  accordance  with  the  intent  that  prompted  the  transfer,  re- 
moved therefrom  to  a  homestead  subsequently  acquired,  and  into  the 
purchase  of  which  nothing  of  value  from  the  original  homestead  has 
entered.  It  would  be  a  plain  perversion  of  the  homestead  law  to  hold 
that  the  husband  may  convey  the  legal  title  of  the  homestead  to  his 
wife,  without  consideration,  for  the  purpose  of  enabling  him  to  with- 
hold the  same  from  creditors,  should  the  family  thereafter  remove  to 
a  new  home,  purchased  with  other  funds,  and  itinerancy  would  be  the 
pernicious  result  of  such  a  doctrine,  instead  of  the  establishment  of  a 
permanent  home.  It  has  been  noticed  that  the  fraudulent  intent  to 
have  the  wife  hold  the  land  for  the  benefit  of  her  husband,  after 
they  had  abandoned  its  occupation  as  a  homestead,  was  fully  carried 
out.  If  the  premises  were  thereby  placed  beyond  the  reach  of  credi- 
tors, nothing  can  prevent  the  perpetration  of  future  frauds  of  similar 
character,  whenever  they  may  so  desire,  resulting  in  the  acquisition 
of  numerous  farms,  while  the  real  owner  thereof  remains  execution 
proof.  The  following  cases,  in  perfect  harmony  with  reason,  equity, 
and  public  policy,  hold  that  a  homestead  conveyed  by  a  husband  to 
his  wife,  not  really  to  pass  title,  but  to  defraud  creditors,  will  not  be 
protected  from  them  as  her  property,  after  their  homestead  immunity 
has  ceased.  Rives  v.  Stephens  (Tex.  Civ.  App.)  28  S.  W.  707;  Cox 
V.  Shropshire,  25  Tex.  113 ;  Baines  v.  Baker,  60  Tex.  139 ;  Taylor  v. 
Ferguson  (Tex.  Sup.)  26  S.  W.  46.  As  pertinent  to  the  principle 
here  involved,  we  cite  Currier  v.  Sutherland,  54  N.  H.  475  [20  Am. 
Rep.  143].  Although  the  real  estate  in  question  was  a  homestead 
when  the  deed  was  executed,  the  design  and  elTect  of  the  conveyance 
was  to  actually  prejudice  creditors,  because  they  might,  but  for  the 
transfer,  subject  the  premises  to  the  payment  of  their  claims,  when- 
ever the  same  were  abandoned,  and  another  homestead  acquired.  As 
a  general  proposition,  a  conveyance  without  consideration,  from  the 
husband  to  the  wife,  cannot  stand,  if  the  creditors  are  injured  there- 
by. Woods  V.  Allen  [109  Iowa,  4841  80  N.  W.  540.  True  it  is,  as  a  gen- 
eral rule,  that  creditors  are  not  injured  by  the  conveyance  of  the 
homestead  without  consideration;  but  when  the  transfer  is  such 
that  the  property  has  not  ceased  to  belong  to  the  grantor,  and  the 
homestead  right  thereto  has  been  abandoned  both  by  the  grantor  and 
grantee,  and  another  homestead  acquired  by  them  independently  of 
the  former,  the  statutory  exemption  right,  thus  fraudulently  im- 
pressed with  a  secret  trust,  ceases  to  exist  as  to  the  premises  first  oc- 
cupied, and  a  creditor  made  such  by  the  wrongful  act  of  the  parties 
to  such  deed  has  the  right  to  Interfere.  For  the  comfort  and  pro- 
5A.R.— 46 
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tection  of  the  debtor  and  his  family  the  homestead  right  was  created, 
but  not  as  an  instrument  by  which  to  defraud  either  existing  or  fu- 
ture creditors." 

I  am  not  unmindful  of  the  equitable  consideration  due  the 
family  as  to  the  highly  beneficent  homestead  right,  but  in  this 
case  I  feel  that,  instead  of  the  defendants  being  deprived  of 
any  such  right,  the  equities  are  all  the  other  way,  and  that  they 
have  acquired  property  out  of  the  bankrupt  Brewing  Company 
from  which  they  are  now  maintaining  a  profitable  and  success- 
ful business,  and  seeking  to  deprive  plaintiff  of  the  payment 
of  his  just  and  meritorious  claim.  In  this  connection  it  may 
be  noted  that  the  $40  per  month,  which  from  the  books  of  the 
company  appears  to  have  been  collected  by  the  defendant  A.  J. 
Wendler  for  rental  of  the  basement  of  said  residence,  is  not 
claimed  by  the  wife  to  have  been  received  by  her,  although  it 
is  likely  that  this  amount  considerably  exceeded  any  profits 
she  could  have  made  from  keeping  the  few  boarders  testified 
to  by  her. 

This  is  a  case  peculiarly  directed  to  the  equity  side  of  the 
court,  and  from  a  most  careful  consideration  of  all  the  testi- 
mony, and  the  weight  to  be  given  to  it,  I  can  come  to  no  other 
opinion  than  that  the  conveyance  was  fraudulent  in  fact  and  in 
law,  and  it  will  be  set  aside  for  the  purpose  of  enabling  the 
property  to  be  subjected  to  the  claim  of  the  plaintiff  in  this 
case. 

Findings  and  decree  may  be  prepared  accordingly. 


TREAT  et  al.  v.  ELMS. 

(Thh*d  Division.    Valdez.    August  16,  1917.) 

No.  879. 

Judgment  ^=»713(2) — Estoppei/— Res  Judicata. 

The  plaintiflCs  began  a  former  suit  for  the  same  cause  against 
the  same  defendant,  and  obtained  Judgment;  the  case  was  ap- 
pealed to  the  United  State*  Circuit  Court  of  Appeals,  Ninth 
Circuit,  where  it  was  reversed  and  remanded  to  this  court,  with 
instructions  to  dismiss,  which  was  done.  In  this  action  the  same 
plaintiffs  seek  to  recover  from  the  same  defendant  the  same  in- 
terest in  the  same  property,  based  upon  the  same  contractual  re- 
lations, upon  the  same  evidence.     Heldf  the  case  comes  within 

^s»See  same  topic  ft  KEY-NUMBER  in  all  Key^Numbered  Digests  ft  Indexes 
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the  rule  that  "a  Judgment  estope,  not  only  as  to  every  gronnd  of 
recovery  or  defense  actually  presented  in  the  action,  but  also  as 
to  every  ground  which  might  have  been  presented."  The  defense 
of  res  judicata  will  therefore  have  to  be  sustained. 

Defendant  pleads  res  judicata  in  bar  of  plaintiffs'  action. 
A  former  suit  between  the  same  parties  over  the  same  subject- 
matter  was  tried  by  this  court  and  determined  in  favor  of  the 
plaintiffs,  and  decree  entered  that  defendant  be  required  to 
convey  to  plaintiffs  an  undivided  one-fifth  interest  in  mining 
claims  owned  by  him.  An  appeal  was  taken  by  defendant,  the 
decree  reversed,  and  the  cause  remanded,  with  instructions  to 
dismiss  the  case,  which  was  done.    236  Fed.  120. 

In  said  case  plaintiffs  alleged  in  their  complaint  that  in  the 
year  1907  they  advanced  certain  money  to  defendant  to  enable 
him  to  develop  and  test  the  ore  from  certain  mining  claims  of 
which  he  was  the  owner.  Said  money  not  being  repaid,  plain- 
tiffs entered  into  a  written  agreement  with  defendant  in  1908, 
whereby  it  was  agreed  that  plaintiffs  would  form  a  corporation, 
that  defendant  would  deed  said  mining  claims  to  the  corpora- 
tion, and  give  plaintiffs  20  per  cent,  of  the  capital  stock.  This 
agreement  was  never  carried  out. 

In  1909  all  parties  agreed  to  a  lease  of  said  mining  claims ; 
plaintiffs  joining  with  defendant  in  signing  said  lease.  Said 
mining  claims  were  worked  by  the  lessee  for  several  years  at 
considerable  profit,  plaintiffs  receiving  their  share.  The  plain- 
tiffs alleged  that  at  the  time  of  making  said  lease  the  defend- 
ant agreed  orally  to  give  them  an  undivided  one-fifth  interest 
in  said  mining  claims,  in  lieu  of  stock,  provided  their  agree- 
ment of  1908  to  incorporate  was  not  carried  out.  Plaintiffs 
prayed  in  their  complaint  (among  other  things)  that  defendant 
specifically  perform  the  contract  of  July  9,  1908,  set  out  in  the 
fifth  paragraph  of  the  complaint,  or  that  he  deed  to  plaintiffs 
Treat  and  Smith  each  an  undivided  one-tenth  interest  in  and  to 
each  and  all  of  said  eight  mining  claims. 

The  question  was  not  raised  by  the  defendant  on  the  trial  of 
said  case  that  the  said  agreement  of  July  9,  1908,  to  incorporate 
could  not  be  specifically  enforced  as  being  too  indefinite  and 
uncertain ;  but,  on  the  contrary,  counsel  on  both  sides,  as  well 
as  the  court,  proceeded  upon  the  theory  that  the  action  was  one 
for  the  specific  performance  of  the  later  agreement  to  convey 
an  undivided  one-fifth  interest  in  the  property  to  plaintiffs. 

Plaintiff  Smith  testified  that  at  the  time  of  making  the  lease 


Digitized  by  VjOOQ  IC 


724  5  ALASKA  REPORTS 

Ellis  agreed  to  give  them  the  20  per  cent,  interest  in  the  prop- 
erty. (See  transcript  of  record,  page  112.)  In  this  he  is 
corroborated  by  plaintiff  Treat.  (Transcript  of  record,  page 
170.) 

Donohoe  &  Dimond  and  Lyons  &  Ritchie,  all  of  Valdez,  for 
plaintiffs. 
I/eehey,  Ray  &  Moores,  for  defendant. 

BROWN,  District  Judge.  While  this  agreement,  modifying 
the  written  contract  of  1908,  was  a  parol  one,  the  cause  was 
tried  on  the  theory  that  it  was  taken  out  of  the  statute  of 
frauds  by  the  lease,  in  writing,  signed  by  both  defendant  Ellis 
and  plaintiffs  Treat  and  Smith,  and  also  by  other  writings 
signed  by  defendant,  admitting  the  said  interest  of  plaintiffs 
in  said  mining  claims,  as  well  as  consideration  paid  and  change 
of  possession.  Had  the  question  been  raised,  or  the  attention 
of  the  court  called  to  the  form  of  the  action,  to  wit,  that  it 
might  be  held  to  be  an  action  to  specifically  enforce  the  agree- 
ment to  incorporate,  it  would  have  been  apparent  at  once  that 
such  contract  could  not  be  specifically  enforced. 

The  appellate  court  reversed  the  case  upon  this  ground: 
That  it  was  an  action  to  enforce  the  agreement  to  incorporate, 
and  that  such  contract  was  too  uncertain  and  indefinite  and 
could  not  be  so  enforced,  and  "that  the  complaint  calls  for  the 
performance  of  acts  that  require  the  participation  of  others, 
not  parties  to  the  contract  or  to  the  suit." 

Pla;intiffs  bring  this  new  action  to  secure  the  same  undivid- 
ed one-fifth  interest  in  the  same  mining  claims,  alleging  that  on 
June  5,  1909,  it  was  agreed  orally  between  the  plaintiffs  Treat 
and  Smith  and  the  defendant  that  the  defendant  would  convey 
to  them  the  undivided  one-fifth  interest  in  said  mining  claims. 
Reference  is  made  in  this  complaint  to  the  agreement  con- 
cerning the  loan  of  money  in  1907  and  to  the  agreement  to  in- 
corporate, dated  July  9,  1908.  The  defendant  answered,  set- 
ting up,  among  other  defenses,  that  of  res  ad  judicata,  and  pur- 
suant to  equity  rule  29  (198  Fed.  xxvi,  115  C.  C.  A.  xxvi), 
said  defense  is  taken  up  and  now  disposed  of. 

The  mere  recital  of  the  facts  seems  to  show  that  the  issues 
in  this  case  have  been  finally  and  conclusively  determined  in 
the  former  one.  The  plaintiffs  seek  to  recover  of  and  from  de- 
fendant the  same  one-fifth  interest  in  the  same  property  sued 
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for  in  the  first  action,  based  upon  the  same  contractual  rela- 
tions. The  same  evidence  would  be  introduced  and  the  same 
difficulty  encountered  by  plaintiflFs  in  an  action  for  specific 
performance.  It  is  true  that  in  their  complaint  in  the  present 
action  they  allege  upon  a  contract  entered  into  in  June,  1909, 
but  it  is  upon  precisely  this  contract  that  judgment  was  ren- 
dered in  this  court  on  the  first  trial,  iA  the  belief  that  the  evi- 
dence sustained  such  finding  and  judgment. 

The  Circuit  Court  of  Appeals,  however,  say  (236  Fed.  123, 
149C.  C.  A.  333): 

"It  is  not  shown  that  Treat  and  Bmith  relied  on  any  admission  of 
their  title  by  the  appellant,  or  that  they  changed  their  position  as  to 
the  property  in  any  way,  and  there  is  no  proof  that  the  original  con- 
tract was  ever  changed." 

Plaintiffs  have  filed  a  voluminous  brief,  citing  many  cases, 
where  another  action  may  be  maintained,  notwithstanding  the 
former  adjudication  between  the  same  parties,  over  the  same 
subject-matter. 

The  case  of  Cromwell  v.  Sac  County,  94  U.  S.  351,  24  L. 
Ed.  195,  is  a  leading  case  on  this  question.  In  that  case  the 
court  says  (94  U.  S.  at  page  352,  24  L.  Ed.  195) : 

"In  considering  the  operation  of  this  judgment,  it  shonld  be  borne 
in  mind,  as  stated  by  counsel,  that  there  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of 
a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as 
an  estoppel  in  another  action  between  the  same  parties  upon  a 
different  claim  or  cause  of  action.  In  the  former  case,  the  judgment, 
if  rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a  subse- 
quent action.  It  is  a  finality  as  to  the  claim  or  demand  in  contro- 
versy, concluding  parties  and  those  in  privity  with  them,  not  only  as 
to  every  matter  which  was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose." 

This  seems  to  be  the  settled  rule  governing  the  defense  of 
res  judicata,  and  it  is  unnecessary  to  go  into  or  discuss  the 
long  list  of  cases  cited  by  plaintiffs,  as  the  former  judgment 
seems  to  be  a  finality  as  to  the  claim  or  demand  in  controversy. 

See  Dowell  v.  Appelgate,  152  U.  S.  at  page  345,  14  Sup.  Ct. 
at  page  618  (38  L.  Ed.  463),  where  the  court  says : 

"This  case,  consequently,  comes  within  the  rule,  that  'a  judgment 
estops  not  only  as  to  every  ground  of  recovery  or  defence  actually 
presented  in  the  action,  but  also  as  to  every  |^und  which  might 
have  been  presented.' " 
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See,  also,  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed- 
537,  131  C.  C.  A.  82;  Dana  v.  Morgan  et  al.  (D.  C.)  219  Fed. 
313. 

The  defense  of  res  judicata  will  therefore  have  to  be  sus- 
tained. 


In  re  STREET  ASSESSMENTS  IN  TOWN  OF  SEWARD. 
(Third  Division.    Seward.    August  22,  1917.) 

1.  Municipal  Cobpobations  ^=5>562(2)— Set-Off  and  Countebclaim 

— Street  Assessments. 

Upon  objection  to  the  order  of  sale  of  town  lots  for  the  non- 
payment of  street  assessments  in  Seward,  Alaska,  held  that,  al- 
though the  owner  have  an  action  for  damages  against  the  town 
in  relation  to  the  same  property,  he  cannot  interpose  it  in  an  ac- 
tion or  proceeding  for  the  collection  of  delinquent  assessments 
on  the  property. 

2.  Taxation    ^=»1,    587 — Municipai^   Corporations— Set-Ofp    and 

oountebclaih. 

As  the  obligation  to  pay  taxes  does  not  rest  upon  any  con- 
tract, express  or  implied,  or  upon  the  consent  of  the  taxpayer, 
a  tax  is  not  a  debt  in  the  ordinary  sense  of  that  word ;  and  for 
the  same  reason  taxes  are  not  assignable  as  ordinary  debts,  un- 
less it  is  expressly  so  provided,  nor  are  they  the  subject  of  set- 
off between  the  taxpayer  and  the  state  or  municipality. 

3.  Territories  ^=:»20 — Municipal  Corporations— Deltnquent  Tax- 

es— Statutes. 

The  Legislature  of  Alaska  had  power  to  supplement  those 
provisions  of  the  act  of  Congress  (section  627,  Comp.  Laws  Alas- 
ka 1913)  authorizing  towns  in  Alaska  to  levy  and  collect  taxes 
and  special  assessments  for  local  improvements  on  abutting 
property,  by  providing  a  summary  proceeding  for  the  assessmeit, 
levy  and  collection  of  such  taxes  and  assessments. 

Protestant  objects  to  the  payment  of  special  tax  for  street 
improvements  for  the  year  1915,  assessed  against  his  lot  No. 
13,  in  block  No.  10,  town  of  Seward :  First,  because  he  claims 
that  one  Mantell,  who  was  the  contractor  for  the  city  and 
put  in  concrete  sidewalk  in  front  of  his  lot  and  other  lots  in 
said  town,  had  entered  into  a  contract  with  protestant  in  his 
individual  capacity,  and  not  as  agent  or  contractor  for  the  city, 
to  make  certain  excavation  under  the  sidewalk  in  front  of  said 

^s»See  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Dlgeets  ft  Indezea 
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lot,  and  that  said  Mantell  failed  in  his  said  contract  with  pro- 
testant,  to  his  damage  in  the  sum  of  $116.65. 

Protestant  also  claims  that  said  town  of  Seward  must  en- 
force the  lien  of  said  tax  against  protestant's  property  by  an 
action  of  foreclosure  in  court,  and  not  by  the  summary  pro- 
ceeding of  advertisement  and  sale  under  the  provisions  of 
chapter  69,  Session  Laws  of  1913. 

J.  L.  Graef,  in  pro.  per. 

J.  Lindley  Green,  of  Seward,  for  Town  of  Seward. 

BROWN,  District  Judge.  Upon  the  first  objection  it  would 
appear  from  the  language  of  the  protest  itself  that  the  city 
would  not  be  liable  for  any  damage  or  injury  caused  to  pro- 
testant  by  the  failure  of  said  Mantell  to  perform  his  personal 
contract  with  petitioner;  but,  even  though  the  petitioner  had 
an  action  for  damages  against  the  city,  he  could  not  interpose 
it  in  an  action  or  proceeding  for  the  collection  of  taxes  against 
him.    See  37  Cyc.  p.  1233,  where  it  is  said : 

"Nor  can  a  set-off  or  counterclaim  be  interposed  in  proceedings  for 
the  recovery  of  taxes." 

And  Id.  p.  710,  where  it  is  said : 

"As  the  obligation  to  pay  taxes  does  not  rest  upon  any  contract  ex- 
press or  implied,  or  upon  the  consent  of  the  taxpayer,  a  tax  is  not  a 
debt  in  the  ordinary  sense  of  that  word;  and  for  the  same  reason 
taxes  are  not  assignable  as  ordinary  debts,  unless  it  is  expressly  so 
provided,  nor  are  they  the  subject  of  set-off  between  the  taxpayer  and 
the  state  or  municipality." 

It  would  seem  that  any  other  rule  would  render  exceedingly 
difficult,  if  not  impossible,  the  collection  of  taxes,  as  persons 
would  be  setting  up  some  claim,  real  or  imaginary,  for  delay 
against  the  municipality,  and  thus  defeat  the  highly  important 
and  necessary  collection  of  public  revenues. 

As  to  the  second  objection,  that  the  municipality  cannot  en- 
force this  special  tax  or  assessment  by  the  summary  proceed- 
ing provided  in  chapter  69,  Sess.  Laws  Alaska  1913 :  Section 
627,  Comp.  Laws  Alaska  1913,  provides: 

"Sec.  627.  That  the  said  common  council  shall  have  and  exercise 
the  following  powers:  ♦  ♦  ♦  Fourth.  To  provide  for  the  location, 
construction,  and  maintenance  of  the  necessary  streets,  alleys,  cross- 
ings, sidewalks/'  etc.,  and  assessment  and  levy  of  taxes  therefor 
against  the  abutting  property,  and  that  "such  tax  shaU  be  a  lien 
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upon  tbe  same  and  may  be  collected  as  other  real  estate  taxes  are 
collected.  ♦  ♦  ♦  Ninth.  To  assess,  levy,  and  collect  a  general 
tax  for  school  and  municipal  purposes  ♦  ♦  ♦  and  to  declare  the 
same  a  lien  upon  such  property,  and  to  enforce  the  collection  of  such 
lien  by  foreclosure,  levy,  distress,  and  sale." 

Under  this  act  of  Congress  it  was  found  necessary  to  bring 
actions  in  the  court  to  enforce  the  payment  of  delinquent  taxes, 
involving  considerable  delay  and  expense;  therefore  the  first 
territorial  Legislature,  by  chapter  69,  Session  Laws  1913,  pro- 
vided a  summary  proceeding  for  the  assessment,  levy,  and  col- 
lection of  general  taxes  by  advertisement  of  delinquent  taxes 
and  an  order  of  sale  by  the  court.  This  act  is  undoubtedly  in- 
tended to  supplement  subdivision  9  of  said  section  627  as  to 
the  manner  of  collecting  general  and  all  taxes,  for  it  leaves 
untouched  other  portions  of  said  act  of  Congress,  approved 
April  28,  1904,  quoted  in  section  627,  and,  from  subdivision  4 
as  above  quoted,  it  is  evident  that  the  special  tax  or  assess- 
ment for  sidewalk  improvement  is  to  be  collected  as  other  taxes 
are  collected,  and  the  procedure  as  to  the  collection  of  other 
taxes  having  been  changed  by  law,  it  would  seem  that  the  col- 
lection of  this  special  assessment  or  tax  for  sidewalks  should 
be  made  in  the  manner  provided  by  the  new  law. 

Section  3  of  said  chapter  69,  Session  Laws  Alaska  1913,  pro- 
vides that  "all  taxes  levied  and  assessed  by  the  common  coun- 
cils under  this  act,  or  under  the  aforesaid  act  of  Congress, 
shall  be  a  lien  upon  the  property  assessed,"  etc.,  clearly  refer- 
ring to  the  portions  of  said  act  of  Congress  remaining  in  full 
force  and  effect,  and  not  changed  by  said  territorial  act. 

I  am  of  the  opinion,  therefore,  that  the  proper  procedure 
was  followed  in  this  case,  and  the  collection  of  special  assess- 
ments and  taxes  for  sidewalk  or  other  improvements  may  be 
enforced  and  collected  in  the  same  manner  as  general  taxes. 
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ADJUDICATION. 

Decisions  of  courts  in  general,  see  Judgment 
Operation  and  effect  of  former  adjudication,  see  Judgment,  ^=»570 
(6),  713(2),  720. 

ADMIRALTY. 

See  Collision ;   Maritime  Liens ;   Shipping. 

ADMISSIONS. 

In  pleadings,  see  liandamns,  ^=9164(3). 

ADULTERY. 

False  accusation  of  adultery  as  ground  for  divorce,  see  Divorce,  ^s> 

27(8). 

ADVERSE  CLAIM. 

See  Mines  and  Minerals,  ^»41. 

ADVERSE  POSSESSION. 

Creation  of  easement  by  prescription,  see  Easements,  ^=:»5. 

Hatiure  and  requisites. 

^=»7(3).  The  defendant  settled  upon  a  tract  of  unoccupied  and  unap- 
propriated public  nonmlneral  lands  belonging  to  the  United 
States,  with  intent  to  acquire  title  thereto  from  the  United 
States,  and  at  all  times  thereafter  openly,  notoriously,  and  ad- 
versely claimed  the  right  to  own  and  possess  the  same  as  his 
home,  adversely  to  all  the  world,  and  did  exclusively,  openly, 
and  continuously  do  so.  After  his  rights  had  thus  become  fixed, 
another  person  filed  upon  and  entered  a  larger  tract  of  land, 
embracing  the  defendant's  tract,  and  acquired  a  patent  thereto 
from  the  United  States.  Patent  issued  May  1,  1905.  Defendant 
remained  in  peaceable  and  undisturbed  possession  of  his  tract 
till  the  bringing  of  this  suit  in  ejectment  by  those  claiming  under 
the  patent  on  July  27,  1916.  To  the  complaint  in  ejectment  de- 
fendant pleaded  in  bar  the  statutes  of  limitation  of  actions  and 
adverse  possession.  Sections  836  and  1874,  Ck>'mp.  Laws  Alaska 
1913.  Held,  the  defendant  has  shown  by  competent  evidence 
that  he  entered  upon  this  land  at  a  time  when  he  had  a  right  to 
do  so,  and  under  a  claim  of  right,  and  has  ever  since  been  in  the 
actual,  exclusive,  and  continuous  possession  thereof,  holding  ad- 

For  cases  in  Dec.  Dig.  St  Am.  Dig.  Key-No.  Series  St  Indexes  see  same  topic 
and  KBT-NUMBBK 
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versely  to  the  plaintiff  and  his  predecessors  in  interest,  during 
the  statutory  period,  to  wit,  more  than  ten  years  after  the  issu- 
ance of  patent  to  the  said  Ballalne  and  before  the  commencement 
of  this  action.    Findings  and  Judgment  for  defendant 

—Noble  V.  Melcholr 720 

^=»51.  Under  Comp.  I^ws  Alaska  1913,  |  1874,  which  does  not  re- 
quire claim  in  good  faith  for  10  years'  adverse,  open,  and  no- 
torious possession  to  ripen  into  title,  plaintiff,  who  held  for 
that  time,  though  Judgment  was  recovered  against  hlni  by  de- 
fendant, acquired  an  adverse  title,  regardless  of  whether  his 
claim  was  in  good  faith. 

— Milwee  v.  Waddleton,  233  Fed.  989, 147  C.  C.  A.  063. 

^=»58.  Before  title  will  be  gained  by  prescription,  there  must  be  an 
invasion  of  the  rights  of  the  party  against  whom  it  Is  set  up, 
and  of  such  character  as  to  afford  him  ground  of  action. 

— Roberts  v.  Jaeger 190 

^=»68.  Possession  must  be  under  claim  and  color  of  title,  and  ex- 
clusive of  any  other  right. 

Roberts  v.  Jaeger 190 

^=»70.  Color  of  title  is  that  which  purports  to  be  title,  but  is  no 
title.  It  is  not  title,  but  only  the  semblance  of  title.  It  must  be 
in  form  a  conveyance  of  title.  One  cannot  make  his  own  title. 
A  location  notice  is  not  a  conveyance ;  It  is  a  mere  claim. 

—Pacific  Coast  Co.  v.  James 180 

^=»86(1).  Every  presumption  is  in  favor  of  possession  in  subordi- 
nation to  the  title  of  the  true  owner. 

— Roberts  v.  Jaeger 190 

Pleading,  evidenoe,  trial,  and  review. 

^S9ll4(l).  It  is  a  well-established  rule  that  the  doctrine  of  adverse 
possession  is  to  be  taken  strictly,  and  not  to  be  made  out  by  in- 
ference, but  by  clear  and  positive  proof. 

— Roberts  v.  Jaeger 190 


ADVERTISEMENT. 

Publication  of  process,  see  Process,  ^s>96(4)-108. 

AFFIDAVITS. 

See  Depositions. 

Publication  of  process,  see  Process,  ^=»9C(4). 

Topics  &  KEY-NUMBERS  in  this  Index  &  Dec.  A  Am.  Dig.  Key-No.  Beri«B,  St 
Reporter  Indexes  agree 
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AGENCY. 


See  Principal  and  Agent 


AGREED  CASE. 

>versy  to  court,  s< 

AGREEMENT. 
AGRICULTURE. 


For  submission  of  controversy  to  court,  see  Submission  of  Contro- 
versy. 


See  Contracts. 


Protection  and  promotion  of  growth  of  trees,  for  purposes  otber  tbaii 
their  fruit  or  annual  products,  see  Woods  and  Forests. 


ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  use  and  sale,  see  Intoxicating  Liquora 

ALIENATION. 

Of  lands  of  Indians,  see  Indians,  ^S9l5. 

ALIENS. 

See  Indians. 

ALIMONY. 

See  Divorce,  e=»241,  245. 

Foreign  divorces,  see  Divorce,  ^=»331. 

Separate  maintenance,  see  Husband  and  Wife,  ^=»283(2),  301. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  In  divorce  proceedings,  see 

Divorce,  «=»241,  245. 
Of  separate  maintenance  to  wife,  see  Husband  and  Wife,  ^=9283(2), 

301. 
Of  supersedeas  or  stay  on  appeal  or  writ  of  error,  see  Appeal  and 

Error,  «=»478. 

ALMANAC. 

Computation  of  time,  see  Time. 

For  cases  in  Dec.  Dig.  k  Am.  Dig.  Key-No.  Series  St  Indexes  see  same  topic 
and  KBY-NUMBBR 
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AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambiguoos  instruments,  see 

Evidence,  <&=»461(1). 
Statutes,  see  Statutes,  e=»217. 


AMENDMENT. 

Pleading,  see  Pleading,  «s>236,  261. 

To  pending  bills,  see  Statutes,  4=»16(D. 


AMICABLE  ACTION. 

See  Submission  of  Ck>ntroversy. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Fish. 

ANSWER. 

Amendment  of  answer,  see  Pleading,  ^3»2S6,  261. 
To  writ  of  mandamus,  see  Mandamus,  ^ss>ld4(d). 


APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of;  New  Trial. 

Criminal  prosecutions,  see  Criminal  Law,  ^=»103a-lie9(l). 

Remedy  by  appeal  or  writ  of  error  as  affecting  right  to  habeas  cor- 
pus, see  Habeas  Corpus,  ^=>4, 

Review  of  assessments  by  council,  see  Municipal  Corporations,  ^=9 
974(3). 

Review  of  proceedings  of  justice  court,  see  Justices  of  the  Peace, 
«=s>152-164(3) ;   probate  court,  see  Courts,  <S=»202(5). 

I>eoisions  reviewable. 

^=»110.    An  order  of  a  federal  court  denying  a  motion  for  a  new 
trial  is  not  assignable  for  error. 

— Courtnay  V.  King,' 220  Fed.  112,  186  C  C.  A.  204. 
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Presentation  and  resenratioja  in  lower  eovrt  of  grounds  of  re* 
Tiew. 

^=:»173(1).  A  defense  not  regarded  by  the  trial  court  or  Inclnded 
In  the  agreed  statement  of  facts  cannot  be  considered  on  de- 
fendant's appeal. 

— ^Alaska  Salmon  Co.  t.  Territory  of  Alaska,  286  Fed. 
62,  149  C.  C.  A.  272. 

^=:»181.  In  order  that  a  party  may  avail  himself  of  an  alleged  er- 
ror committed  at  the  trial  of  an  action  at  law  in  an  appellate 
tribunal,  the  objection  must  be  made,  the  ruling  of  the  court 
had,  and  the  exception  saved  at  the  time  of  the  trial. 

— Ctopper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=»263.  Objections  to  instructions  cannot  be  considered  on  a  writ  of 
error,  where  no  exceptions  were  taken  thereto  while  the  Jury 
were  at  the  bar. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reed,  211  Fed.  Ill, 
128  C.  C.  A.  39. 

^e:»264.  Where  no  exception  was  t^ken  by  either  party  to  the  form 
of  the  verdict  in  an  action  for  wrongful  death,  and  by  the  terms 
of  Act  Cong.  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1322),  as  amended  by  ^Act  April  5,  1910,  c.  143, 
36  Stat.  291  (U.  S.  Comp.  St.  Supp.  1911,  p.  1324),  there  could  be 
but  one  recovery  for  the  injury  complained  of,  the  fact  that  the 
damages  were  not  apportioned  by  the  verdict  between  decedent's 
widow  and  children  as  they  should  have  been  was  not  reversible 
error. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reed,  211  Fed.  Ill, 
128  C.  C.  A.  39. 

^=9272.  Where  the  record  showed  the  allowance,  on  May  6th,  of  ex- 
ceptions to  the  instructions  in  a  case,  the  trial  of  which  ended 
on  April  26th,  and  did  not  show  that  the  exceptions  were  saved 
prior  to  May  6th,  or  that  they  were  saved  at  the  trial,  they  could 
not  he  considered. 

— Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 

280. 127  C.  C.  A.  648. 

^=9272.    Exceptions  to  instructions  given  and  to  the  refusal  of  re- 

.  quests  taken  after  the  verdict  has  been  returned  are  unavailable. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed. 

459. 128  C.  C.  A.  131. 

^=»272.  The  giving  or  refusal  of  instructions  cannot  be  reviewed 
by  an  appellate  court,  unless  exceptions  thereto  were  taken  in 
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open  court  while  the  Jury  were  at  the  bar,  and  such  fact  must 
be  shown  by  the  record. 

— Beatson  Copper  Co.  v.  Pedrin,  217  Fed.  43,  133  C. 
C.  A.  29. 
Parties. 

^s»324.  Judgment  was  rendered  against  plaintiff  in  error  and  an- 
other on  the  theory  that  they  were  liable  as  partners.  Plaintiff 
alone  brought  error,  without  obtaining  or  petitioning  for  a  sev- 
erance or  giving  any  notice  to  his  codefendant;  but  such  code- 
fendant  filed  an  appearance  in  the  Circuit  Court  of  Appeals, 
stating  that,  had  he  been  notified  of  the  writ  of  error,  he  wouW 
have  refused  to  Join,  that  he  waived  any  errors  against  him,  and 
requesting  the  court  to  pass  on  the  merits  of  the  writ,  regard- 
less of  his  supposed  rights.  Held,  that  the  Circuit  Court  of  Ap- 
peals had  Jurisdiction  to  pass  on  the  writ,  regardless  of  the  fact 
that  plaintiff  in  error  did  not  serve  notice  upon  or  obtain  a 
severance  from  his  codefendant. 

-^Richards  v.  American  Bank  of  Alaska,  234  Fed.  300, 
148  C.  C.  A.  202. 

Supersedeas  or  stay  of  proeeedinss* 

^=>458(1).  The  supersedeas  is  a  right  secured  by  statute,  and  of  im- 
perative obligation  on  the  court  and  its  officers.  If  the  provi- 
sions of  the  statute  ate  complied  with  the  right  exists.  If  these 
are  not  complied  with,  it  cannot  exist.  Without  such  compliance 
no  court  can  confer  it. 

— Greenberg  v.  Lesamls 158 

^=»460.  Under  Civ.  Code  Alaska,  §  508,  declaring  that  provisions  of 
law  regulating  the  procedure  in  cases  brought  by  appeal  or  writ 
of  error  to  the  Supreme  Court  or  the  Circuit  Court  of  Appeals 
shall  regulate  the  procedure  as  to  appeals  and  writs  of  error  from 
the  Alaska  courts,  and  the  Revised  Statutes,  providing  for  su- 
persedeas and  the  manner  in  which  it  may  be  obtained,  an  Alaska 
court  decreeing  a  sale  of  property  need  not  postpone  the  sale 
until  an  appeal  to  the  United  States  Circuit  Court  of  Appeals 
has  been  heard,  in  the  absence  of  any  supersedeas. 

— Lesamis  v.  Greenberg,  225  Fed.  449,  J40  C.  C.  A.  481. 

^=»478.  The  defendant  in  an  equity  suit,  after  a  motion  for  a  new 
trial  was  denied,  filed  a  motion  to  postpone  the  sale  of  the 
premises  ordered  to  be  sold  by  the  decree,  for  one  year,  or  for 
ten  days  after  the  filing  the  mandate  of  the  appellate  court  in 
the  trial  court.  Motion  denied,  and  held,  the  motion  is  in  effect 
an  effort  to  secure  the  benefit  of  a  supersedeas,  which  the  de- 
fendants waived  by  falling  to  comply  with  the  provisions  of  the 
statute  requiring  the  application  for  the  supersedeas  to  be  file<l 
within  60  days  after  the  rendition  of  the  decree. 

— Greenberg  v.  Lesamis 15S 

Topics  A  KET-NUMBBRS  in  this  Index  &  Dec.  ft  Am.  Dig.  Key-No.  Series.  A 
Reporter  Indexes  agree 


Digitized  by 


Google 


I 


757  INDEX-DIGEST  Appeal  and  Error 

Record  and  proeeedinga  not  in  reeord. 

^=:»501.  The  giving  or  refusal  of  Instructions  cannot  be  reviewed 
by  an  appellate  court,  unless  exceptions  thereto  were  taken  In 
open  court  while  the  Jury  were  at  the  bar,  and  such  fact  must 
be  shown  by  the  record. 

— Beatson  Copper  Co.  v.  Pedrln,  217  Fed.  43,  133  C. 
C.  A.  29. 

^=:»522.  Where  the  record  contained  so-called  minutes  of  the  trial, 
including  motions  for  a  nonsuit  and  for  a  directed  verdict,  fol- 
lowed by  a  so-called  transcript  of  the  testimony,  commencing 
with  the  usual  form  of  Introduction  to  a  bill  of  exceptions,  and 
followed  by  a  certificate,  settling,  allowing,  and  certifying  it  as 
a  bill  of  exceptions,  and  a  certificate  to  the  bill  of  exertions, 
the  motions  for  a  nonsuit  and  for  a  directed  verdict  were  not  a 
part  of  the  bill  of  exceptions. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=:»671.  Where  separate  bills  of  exceptions  are  settled  and  allowed 
in  the  same  case,  each  must  be  complete  In  Itself,  and  the  evi- 
dence contained  In  one  bill  cannot  be  considered  in  reviewing  the 
matters  complained  of  In  another  bill. 

—Copper  River  &  N.  W.  Ry.  Co.  y.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=:»695(2).  A  denial  of  motions  for  a  nonsuit  and  a  directed  verdict 
could  not  be  reviewed,  where  the  certificate  of  the  Judge  set- 
tling and  certifying  the  bill  of  exceptions  contained  no  state- 
ment that  the  bill  contained  all  the  testimony  given  at  the  trial 
or  bearing  upon  such  motions,  though  the  bill  contained  a  state- 
ment by  the  stenographer  that  it  was  a  full  and  correct  tran- 
script of  the  shorthand  notes  taken  at  the  trial,  since  the  verity 
of  the  extended  transcript  must  be  authenticated  by  the  trial 
Judge  under  his  own  hand,  especially  as  the  bill  might  contain  a 
full  and  correct  transcript  of  the  shorthand  notes,  and  yet  not 
comprise  all  the  testimony  In  the  case. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=»701.  A  bill  of  exceptions,  complaining  of  Instructions,  could  not 
be  considered,  where  it  contained  no  evidence  from  which  It  could 
be  determined  whether  they  were  proper  or  Improper. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 
Beriew. 

^s»038.  Where  the  record  did  not  show  why  a  bill  of  exertions  was 
settled,  allowed,  and  certified  by  a  Judge  other  than  the  trial 
Judge,  It  would  be  assumed  that  a  sufllcient  reason  existed. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 
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^=»^9(4).  The  discretion  of  the  trial  court  In  ruling  upon  a  pro- 
posed amendment  to  the  answer  to  set  up  additional  defenses 
after  conclusion  of  the  testimony  is  subject  to  review  in  case  of 
abuse. 

—Ames  V.  Sullivan,  235  Fed.  880,  149  C.  C.  A.  192. 

^=»1002.  Where  the  evidence  was  conflicting  as  to  whether  defend- 
ant agreed  to  pay  plaintiff  for  superintendence  10  per  cent,  of 
the  cost  only  of  the  materials  and  labor  furnished  by  defendant, 
or  of  the  cost  of  all  materials  and  labor  for  the  building,  and 
that  question  was  properly  submitted  to  the  Jury,  which  found  in 
favor  of  the  plaintiff,  defendant  cannot,  on  appeal,  object  thai' 
the  percentage  on  labor  and  materials  not  furnished  by  plaintiff 
should  not  have  been  included  in  the  Judgment. 

—Valentine  v.  Quackenbush,  239  Fed.  832,  152  O.  C.  A. 
618. 

^e:»1010.  Findings  made  by  a  trial  court  that  no  discovery  had  been 
made  on  a  lode  mining  claim,  and  that  the  required  assessment 
work  had  not  been  done  thereon,  will  not  be  reversed  by  an  ap- 
pellate court,  where  the  evidence  was  conflicting  and  there  was 
substantial  testimony  to  support  such  findings. 

— Ebner  Gold  Mining  Co.  v.  Alaska-Juneau  Gold  Min- 
ing Co.,  210  Fed.  599,  127  C.  C.  A.  235. 

«=»1010(1).  Where  an  action  is  tried  by  the  court  without  a  J«ry 
by  stipulation  under  Rev.  St.  fl  649  (Comp.  St.  1916,  §  1587),  the 
refusal  of  requests  for  certain  findings  is  not  subject  to  excep- 
tion and  review ;  nor  is  the  Judgment  subject  to  revision.  If  sup- 
ported by  the  findings  and  there  is  material  evidence  in  support 
of  such  findings. 

— Schoenwald  t.  Bishop,  244  Fed.  715,  157  C.  C.  A.  163. 

^s»1011.  Where  the  court  on  conflicting  testimony  found  material 
facts  against  plaintiff  the  only  question  for  consideration  on  ap- 
peal was  whether  the  findings  or  the  conclusions  of  law  were 
based  upon  a  mistaken  view  of  the  law,  or  an  obvious  error  in 
applying  the  evidence. 

—Arctic  Lumber  Co.  v.  Borden,  211  Fed.  50, 127  C.  C.  A. 
486. 

^s»1011.  A  finding  of  the  trial  court  upon  conflicting  evidence  is 
conclusive  on  appeal. 

— Flelschman  v.  Rahmstorf,  226  Fed.  443,  141  C.  C.  A. 
273. 

^=»1011(1).  A  flndlng  of  the  District  Court,  that  miner's  rules,  re- 
lating to  the  diversion  of  water  were  not  In  force  when  the 
rights  of  the  parties  originated,  made  upon  conflicting  levldence, 
cannot  be  disregarded  by  the  Circuit  Court  of  Appeals,  even  If 
contrary  to  the  weight  of  evidence. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Bbner  Gold  Mining 
Co.,  239  Fed.  638,  152  C.  C.  A.  472. 
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e=:»1023.  Where  an  action  is  tried  by  the  court  without  a  jury  by 
stipulation  under  Rev.  St.  |  649  (Comp.  St.  1916,  |  1587),  the 
refusal  of  requests  for  certain  findings  is  not  subject  to  excep- 
tion and  review;  nor  is  the  Judgment  subject  to  revision,  if 
supported  by  the  findings  and  there  is  material  evidence  in  sup- 
port of  such  findings. 

— Schoenwald  v.  Bishop,  244  Fed.  715,  157  C.  C.  A.  163. 

^S9l050(l).  In  ejectment  for  a  mining  claim,  where  defendant  con- 
tended that  plaintifTs  rights  were  lost  by  failure  to  do  the  assess- 
ment work,  but  admitted  that  he  had  threatened  and  driven  off 
one  sent  to  do  the  assessment  work  on  the  claim,  the  improper 
admission  of  a  letter  written  by  such  person  to  plaintiff's  pred- 
ecessor in  title,  reciting  such  facts,  was  not  prejudicial,  though 
its  statement  of  the  threats  was  slightly  different  from  that  of 
defendant. 

—Ames  V.  SulUvan,  235  Fed.  880,  149  C.  C.  A.  192. 

^E9l052.  Error  in  overruling  an  obJectl<»i  to  a  question  whether 
a  witness  took  possession  of  certain  property  was  cured  by  sub- 
sequent testimony  disclosing  his  acts. 

— Courtnay  v.  King,  220  Fed.  112,  136  C.  O.  A.  204. 

«=»1056.  Where,  on  an  issue  as  to  whether  plaintiff's  work  on  a 
mining  claim  had  been  sufficient,  the  court  gave  careful  instruc- 
tions touching  the  amount  of  labor  necessary  to  be  done,  and  how 
the  Jury  should  ascertain  and  determine  the  value  of  such  that 
was  done,  the  admission  of  evidence  of  the  opinion  of  a  work- 
man as  to  the  value  of  the  work,  with  which  he  was  personally 
familiar,  was  not  prejudicial  to  plaintiff,  though  not  fully  qual- 
ified as  an  expert. 

—Cache  Creek  Mining  Co.  v,  Brahenberg,  217  Fed.  240, 
133  C.  C.  A.  234. 

^s»1066.  Where  it  was  sought  to  hold  plaintiff  in  error  as  a  part- 
ner on  a  purported  firm  note,  an  instruction  on  existence  of  part- 
nership unauthorized  by  evidence  was  reversible  error,  there 
being  nothing  to  indicate  that  Jury  found  a  ratification  by  plain- 
tiff in  error. 

— ^Richards  v.  American  Bank  of  Alaska,  234  F.  300, 
148  C.  C.  A.  202. 

^E9l097(3).  Where,  on  a  former  appeal  in  a  suit  by  the  husband's 
trustee  in  bankruptcy  against  the  wife,  it  was  decided  that  the 
trial  court  erred  in  dismissing  the  bill  at  the  conclusion  of  the 
testimony,  on  the  ground  that  the  husband's  deed  to  the  wife 
conveyed  the  interest  in  the  royalty,  and  that  the  burden  was 
cast  on  the  wife  to  show  the  good  faith  and  honesty  of  the  con- 
veyance, such  holding  was  not  conclusive  against  the  rights  of 
the  wife  on  a  subsequent  appeal,  after  a  trial  on  which  the  good 
faith  and  honesty  of  the  conveyance  was  shown. 

—Patterson  v.  Stroecker,  245  Fed.  732,  158  C.  C.  A.  134. 
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DetemLination  and  disposition  of  oanse. 

«=»1178(2).  There  was  Judgraent  for  the  plaintiff  In  this  court.  De- 
fendant appealed,  and  the  appellate  court  reversed  the  cause  and 
remanded  same,  with  instructions  to  afford  the  appellee  the  op- 
portunity to  take  such  proceedings  as  are  suggested  in  Roemer  v. 
Simon,  91  U.  S.  149,  23  L.  Ed.  267.  The  plaintiff  herein  has  filed 
a  motion  and  a  petition  for  rehearing  to  permit  him  to  produce 
evidence  of  the  fraudulent  character  of  the  defendant  Thomp- 
son's deed  to  Cummings.  Held,  the  reversal  and  the  order  of 
the  appellate  court  serves  as  a  vacation  of  the  former  Judgment 
and  decree  of  this  court.  The  appellate  court  has  the  undoubted 
right  to  remand  a  case,  either  in  law  or  in  equity,  with  Instruc- 
tions to  grant  a  new  trial  or  rehearing,  or  to  take  such  further 
proceedings  as  may  be  directed,  or  indicated  In  the  opinion  of 
the  court.    Petition  granted. 

— Reed  v.  Thompson 703 

APPEARANCE. 

Of  foreign  corporation,  see  Corporations,  ^=9609. 

APPLICATION. 

See  crossrreferences  under  Motions. 

Of  instructions  to  case,  see  Trial,  e=»251(8),  252(15). 

APPROPRIATION. 

Of  water  rights,  see  Waters  and  Water  Courses,  ^=916-33. 

APPURTENANCES. 

Easements  in  general,  see  Easements. 

ARBITRATION  AND  AWARD. 

See  Submission  of  Controversy. 

ARGUMENT  OF  COUNSEL 

Ground  for  new  trial,  see  New  Trial,  ^s»36. 

ARREST. 

See  Bail. 

Illegal  arrest,  see  False  Imprisonment. 
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ASSAULT  AND  BATTERY. 

Assault  with  Intent  to  rape,  see  Rape,  ^=»16. 

Eyldence  of  other  offenses,  see  Criminal  Law,  ^=»371(1). 

ASSESSMENT. 

Of  expenses  of  public  improvements,  see  Municipal  Corporations,  ^=s> 

562(2). 
Of  taxes,  see  Municipal  Corporations,  ^=»974(3). 

ASSESSMENT  WORK. 

Development  and  improvement  of  mining  claim,  see  Mines  and  Min- 
erals, e=»23. 

ASSETS. 

Of  insolvent  bank,  see  Banks  and  Banking,  ^=:»77(6). 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for  Benefit  of  Creditors. 
In  bankruptcy,  see  Bankruptcy,  <e=>151. 

Transfers  of  particular  species  of  property,  rights,  or  instruments. 
See  Mechanics'  Liens,  <Sss>202-204. 

Claims  against  United  States,  see  United  States,  ^=»111. 
Contracts  with  government,  see  United  States,  ^=»71. 
Mining  lease,  see  Mines  and  Minerals,  ^=»64. 
Taxes,  see  Taxation,  ^=»1. 

Aotlons. 

^»132.    In  an  action  on  an  assigned  claim,  cross-examination  to 
show  that  plaintiff  was  not  the  real  party  In  Interest  was  prop- 
erly excluded,  where  such  matter  was  not  set  up  In  the  answer. 
— Oeorge  v.  Meyers,  241  Fed.  653,  154  C.  C.  A.  411. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  Bankruptcy. 

By  corporations,  see  Corporations,  ^=s»550(2). 

Constniotion  and  operation  in  general. 

^=»199.    A  voluntary  assignment  for  the  benefit  of  creditors  should 
be  given  force  In  another  state  or  territory,  as  to  property  therein 
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situate,  except  so  far  as  it  comes  In  conflict  with  the  rights  of 
local  creditors  or  with  the  public  policy  of  the  state  or  territory 
in  which  it  is  sought  to  be  enforced.  CJomlty  does  not  require 
any  government  to  give  effect  to  such  assignment  (for  the  benefit 
of  creditors)  when  It  shall  impair  the  remedy  or  lessen  the  se- 
curities of  its  own  citizens. 

— Schoenwald  v.   McDonald 442 

^s>199.  The  true  principle  is  that  the  assignee  in  an  assignment  in 
Invltum  is  on  no  other  or  better  footing  than  the  assignor  him- 
self in  regard  to  the  property  or  assets  in  other  jurisdictions. 
He  takes  subject  to  every  equity  and  subject  to  the  remedies  pro- 
vided by  the  laws  of  the  foreign  Jurisdiction,  and  when  per- 
mitted to  sue  therein  it  is  not  as  an  assignee  having  an  interest, 
but  as  a  representative  of  the  assignor. 

— Schoenwald  v.   McDonald 442 

Rislits  and  remedies  of  creditors. 

^=»336.  The  property  of  a  Minnesota  corporation  engaged  in  busi- 
ness in  Alaska  was  placed  in  the  hands  of  a  receiver  tn  the  state 
of  Washington  at  the  suit  of  a  creditor.  The  court  afterwards 
made  an  order  directing  the  company  to  execute  a  general  as- 
signment, which  it  did,  for  the  benefit  of  all  its  creditors.  The 
defendant  McDonald,  without  notice  of  these  proceedings  at- 
tached some  of  the  property  of  the  company  in  Alaska  for  a  debt 
due  him  and  contracted  there.  On  the  question  of  the  superiority 
between  the  Washington  receiver  and  the  local  attaching  creditor, 
held  that,  since  both  the  receivership  and  assignment  were  in 
invltum  and  compulsory,  neither  has  any  extraterritorial  effect 
as  against  attaching  resident  creditors  in  Alaska.  Judgment 
for  defendant. 

— Schoenwald  v.   McDonald 442 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  action,  see  Account  Stated. 

^=»1.  There  are  two  kinds  of  actions  or  suits  for  the  recovery  of 
money  for  wages  or  materials  furnished.  One  is  on  an  express 
contract,  where  the  amount  claimed  to  be  due  is  agreed  upon 
by  both  parties;  the  other  is  quantum  meruit,  where  the  plain- 
tiff claims  that  he  performed  services  or  furnished  materials  of 
a  certain  value,  and  that,  in  the  absence  of  any  express  contract 
or  agreement,  he  is  entitled  to  recover  that  value. 

— ^Flyum  V.  Alaska  Packers*  Ass'n 200 

ASSUMPTION. 

Of  risk  by  employ^,  see  Master  and  Servant,  «=»211. 
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AHACHMENT. 

See  Kxecutlon. 

£}Btoppel  to  attach  property,  see  Estc^pel,  «=»56. 

Practice  in  Justices'  courts,  see  Justices  of  the  Peace,  «»119(3). 

Priority  of  attaching  creditor  to  assignee  for  benefit  of  creditors, 

see  Assignments  for  Benefit  of  Creditors,  ^s»336. 
Redelivery  bond  as  common  law  bond,  see  Bonds,  ^»35. 
United    States   marshars  liability   for   wrongful  levy,   see  United 

States  Marshals,  ^=»34. 

Itovy,  lien,  and  onstody  and  disposition  of  property. 

e=:»167.  Comp.  Laws  Alaska  1913,  §  974,  requiring  the  marshal  to 
make  a  certificate  of  attachment  of  real  prt^perty  and  deliver 
it  to  the  commissioner  for  record  within  10  days,  and  declaring 
that  when  the  certificate  is  so  filed  the  lien  shall  attach  from 
the  date  of  the  attachment,  but  if  filed  afterwards  shall  only 
attach  as  against  thlr^  persons  from  the  date  of  the  subsequent  ' 
filing,  means  that  the  record  of  the  certificate  shall  affect  only 
third  persons  who  acquired  interests  in  the  property  after  the 
date  of  the  attachment,  and  the  failure  of  the  marshal  to  record 
the  certificate  does  not  invalidate  the  attachment  against  a  re- 
mote purchaser  from  the  attachment  debtor,  who  acquired  the 
land,  before  the  attachment  was  levied,  under  a  contract  on 
which  he  owed  more  than  the  amount  of  the  attachment  debt, 
and  who  had  actual  notice  of  the  attachment  within  a  short 
time  after  it  was  levied. 

—Ellis  V.  Reed,  238  Fed.  341,  151  C.  C.  A.  357. 

«=»184.  Upon  recovery  of  Judgment  by  an  attaching  creditor,  in 
case  a  redelivery  bond  has  been  given  and  the  property  released, 
the  court  shall  order  and  adjudge  the  property  to  be  sold  to 
satisfy  the  plaintifTs  demands,  and,  if  execution  issue  thereon, 
the  marshal  shall  apply  the  property  attached  by  him,  or  the 
proceeds  thereof,  upon  execution.  The  failure  of  the  plaintiff  to 
cause  the  court  to  order  the  released  property  to  be  sold  to 
satisfy  the  plaintiff's  execution,  and  the  application  for  and  tak- 
ing of  a  personal  judgment  against  the  defendant,  constituted  a 
waiver  of  the  lien  of  attachment,  and  precluded  a  recovery  upon 
the  redelivery  bond  given  to  secure  the  same. 

— Belleview  v.  Wittenberg 515 

^s:>191.  The  giving  of  a  redelivery  bond  in  attachment  under  section 
977,  Comp.  Laws  Alaska  1913,  does  not  operate  as  a  discharge 
of  the  lien  of  the  attachment. 

— Belleview  v.  Wittenberg 515 
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QuasbinK,  Taoatias,  ditsolution,  ot  abaadomnent. 

<g=»271.  Uuder  Act  June  6,  1900,  c.  786,  |  147,  31  Stat  356,  enacting 
a  Code  for  Alaska,  Carter's  Ann.  Code  Civ.  Proc.  §  147,  which 
provides  that,  on  rendering  a  Judgment  for  plaintiff  in  an  action 
in  which  property  is  held  under  attachment,  the  court  shall  order 
and  adjudge  the  property  to  be  sold  to  satisfy  the  judgment, 
where  no  such  order  is  made,  but  a  personal  judgment  only  is 
rendered  against  the  defendant,  the  attachment  is  discharged. 
—Love  V.  Pavlovlch,  222  Fed.  842,  138  C.  C.  A.  268. 

ATTEMPT. 

To  commit  crime,  see  Criminal  Law,  ^=>44. 


ATTORNEY  AND  CLIENT. 

Argument  of  counsel,  ground  for  new  trial,  see  New  Trial,  «=»36. 
Attorney's  fees  in  suit  to  foreclose  corporate  mortgage,  see  Corpo- 
rations, «=s>482(9). 
Attorneys  in  fact,  see  Principal  and  Agent 

Power  of  corporate  officers  to  employ,  see  Corporations,  ^s»407(2). 
Privileged  communications,  see  Witnesses,  ^s»203. 


AnORNEYS  IN  FACT. 

See  Principal  and  Agent. 

AUDITA  QUERELA. 

Relief  against  execution  in  general,  see  Execution,  ^=»160. 

AUSTRALIAN    BALLOTS. 

See  Elections,  «s»161. 

AUTHENTICATION. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  ^=»56. 

AUTHORITY. 

Of  Judges,  see  Judges,  ^s»26. 

Of  Justices  of  the  peace,  see  Justices  of  the  Pence,  ^s»36(7). 
Of  officers  and  agents  of  corporations  in  general,  see  Corporations, 
«=>298(5),  407(2),  417. 
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BAIL 

In  ozimiiial  proseeutions. 

^»43.  The  defendant  was  held  to  answer  on  the  charge  of  carnally 
knowing  an  Indian  girl  under  16  years  of  age.  The  committing 
magistrate  refused  to  admit  him  to  ball,  and  defendant  appealed 
to  the  district  court  judge  to  fix  ball  bond.  The  statute  (section 
2314)  provides  that  the  defendant  cannot  be  admitted  to  ball 
where  the  offense  charged  Is  rape,  and  **where  the  proof  or  pre- 
sumption of  his  guilt  is  evident  or  strong."  Held,  the  proofs 
offered  In  this  case  are  not  considered  of  such  character  as  to 
Justify  refusal  of  ball.    Defendant  admitted  to  ball. 

—United  States  v.  Markrud 823 


BAILMENT. 

See  Pledges. 

^s»5.  The  plaintiff  mailed  a  package  of  money  to  the  bank  for  gen- 
eral deposit  in  his  name.  Some  time  later  he  came  to  the  bank, 
and  upon  Inquiry  found  the  money  had  been  received,  but  was 
Informed  that  It  had  not  been  opened,  nor  the  money  placed  to 
his  credit.  Plaintiff  demanded  the  money  be  credited  to  him,  or 
the  package  and  money  be  delivered  to  him,  both  of  which  de- 
mands were  refused.  The  plaintiff  thereupon  brought  suit  for 
the  money.  The  defendant  answered  the  complaint,  and  alleged 
that  another  was  the  true  owner.  Held,  on  receipt  of  the  money 
by  the  defendant,  and  its  refusal  to  deposit  it  as  requested  in 
the  name  of  the  depositor,  the  relation  of  bailor  and  bailee  was 
created  between  the  plaintiff  and  defendant. 

— Davison  v.  Alaska  Banking  Co t$83 

^»16.  Conversion  is  any  dealing  with  the  thing  which  impliedly  or 
by  its  terms  excludes  the  owners  dominion,  and  it  may  be  stat- 
ed that  a  bailee,  holding  his  title  from  his  bailor  and  owing  his 
first  duty  to  his  bailor,  must  not  do  that  which  excludes  the 
idea  of  ownership  in  the  bailor. 

—Davison  v.  Alaska  Banking  Co. 683 

^=»16.  The  bank  committed  two  acts  of  conversion  in  this  case: 
First,  when  the  defendant  bank  first  received  the  property,  the 
evidence  shows  that  it  received  it  for  general  deposit,  and  failing 
to  place  it  to  the  credit  of  the  plaintiff  was  an  act  of  conversion; 
second,  the  cashier  of  the  bank  gave  prior  instruction  to  the 
bank  clerk  not  to  open  or  deposit  the  money  to  plaintiff's  credit 
when  received.  It  was  received  with  instructions  to  deposit  to 
plaintifTs  credit,  without  notification  to  the  plaintiff  that  his 
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order  would  not  be  obeyed.    These  acts  constituted  an  act  of 
conversion. 

— Davison  v.  Alaska  Banking  Ck>. 683 

^=>26.  Subsequent  to  the  receipt  of  a  package  of  money  from  plain- 
tiff with  instructions  to  deposit  it  to  his  credit,  which  was  not 
done,  plaintiff  demanded  the  return  of  the  money,  which  was  re- 
fused. A  right  of  action  Immediately  accrued  to  the  plaintiff. 
On  suit  the  bank  answered  that  the  mcmey  belonged  to  anoth- 
er. Held,  the  defense  and  evidence  are  inadmissible  in  the 
action. 

— ^Davison  v.  Alaska  Banking  C!o. 683 

^s»27.  Subsequent  to  the  receipt  of  a  package  of  money  from  plain- 
tiff with  instructions  to  deposit  it  to  his  credit^  which  was  not 
done»  plaintiff  demanded  the  return  of  the  money,  which  was  re- 
fused. A  right  of  action  immediately  accrued  to  the  plaintiff. 
On  suit  the  bank  answered  that  the  money  belonged  to  anoth- 
er. Held,  the  defense  and  evidence  are  inadmissible  in  the  ac- 
tion. 

— Davison  v.  Alaska  Banking  Ck> 683 

BALLOTS. 

See  Elections,  «s»161,  162. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

Judicial  notice  of  jurisdiction  of  bankruptcy  court,  see  Evidence, 

Petition,  adjudioation,  warrant  and  oustody  of  property. 

^s»ll.  The  general  equity  jurisdiction  of  the  United  States  district 
court  for  Alaska  is  not  to  be  confounded  with  the  equity  Juris- 
diction of  the  United  States  district  court  for  Alaska  in  bank- 
ruptcy. These  courts  have  one  and  the  same  name,  but  they  are 
created  by  separate  and  distinct  acts  of  Congress  (and  said 
acts  were  passed  in  pursuance  of  constitutional  powers  entirely 
different  from  each  other).  Each  court  has  its  own  jurisdiction 
and  its  own  method  of  procedure. 

— McKenna  v.  Randle 680 

^»54.  At  the  time  the  petition  of  creditors  was  filed  to  declare  the 
debtor  a  bankrupt,  his  assets  amounted  to  $9,000,  and  his  debts 
to  but  $8,679.  Held,  since  his  assets  exceeded  his  liabilities,  the 
court  finds  that  the  solvency  of  the  defendant  has  been  proved, 
and  the  petition  to  adjudge  him  a  bankrupt  is  dismissed. 

—In  re  Gilmore 293 
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^=s>54.  In  marshaling  the  assets  and  liabilities  of  an  alleged  bank- 
rupt's estate,  to  determine  whether  he  is  solvent  or  insolvent, 
there  shall  be  no  allowance  or  deduction  made  from  the  assets 
on  account  of  a  homestead  or  other  exemption,  since  the  whole 
estate  must  be  considered  upon  the  theory  that  the  defendant 
has  sufficient  property  with  which  he  may  pay  his  debts,  if  he 
chooses  to  do  so. 

—In  re  Gilmore 293 

^»115.  A  receiver  in  bankruptcy  may  sue  out  an  attachment,  or 
bring  an  action  to  prevent  the  statute  of  limitations  from  run- 
ning, or  sue  at  law  to  recover  any  debt  or  personal  pK^)erty 
which  might  be  lost,  and  certainly,  if  the  interposition  of  equity 
is  necessary  to  enable  him  to  prevent  loss  or  waste  of  assets,  he 
has  the  right  to  bring  a  suit  for  that  purpose. 

— McEenna  v.  Handle 590 

AsBlgnment,  admlniiitratioii,  and  distribution  of  liankrapt's 
estate. 

^=s>151.  A  trustee  in  bankruptcy  does  not  stand  in  the  position  of  a 
subsequent  innocent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly  recorded,  but  under 
Act  July  1, 1808,  c.  541,  i  70,  30  Stat.  565  (U.  S.  Comp.  St.  1916,  | 
0654),  he  is  vested  with  the  title  of  the  bankrupt  to  all  property 
possessed  by  him  at  the  date  of  the  adjudication  which  is  not  ex- 
empt, and  in  addition,  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  he  is  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  Judgment  creditor  holding  an  execu- 
tion duly  returned  unsatisfied. 

— Wooldridge  v.  Williams 149 

#s»161(l).  The  husband  executed  a  deed  and  a  bill  of  sale  as  a  chattel 
mortgage  to  his  wife  on  February  3,  1912,  In  consideration  of 
money  advanced  from  her  separate  estate.  The  wife  forwarded 
the  instruments  to  an  agent  in  Falrt)anks,  with  instructions  to 
have  them  recorded.  Before  they  were  filed  for  record  the  hus- 
band telephoned  to  the  wife's  agent  to  withhold  them  from  rec- 
ord, which  was  done  without  the  wife's  knowledge.  In  August 
the  wife  first  learned  the  instruments  had  not  been  recorded,  and 
immediately  caused  them  to  be  filed  for  record,  and  they  were 
recorded  on  August  7,  1912.  On  October  28,  1912,  the  husband 
was  declared  a  bankrupt  and  a  trustee  for  his  estate  appointed, 
who  brought  this  suit  to  vacate  the  conveyances  to  the  wife  as 
an  alleged  preference  within  four  months  of  the  declaration  of 
bankruptcy.  Held,  as  between  the  parties,  the  deed  and  bill  of 
sale  as  a  chattel  mortgage  were  valid  without  record,  and  their 
record  at  any  time  prior  to  the  declaration  of  bankruptcy  con- 
veyed title  to  the  wife,  and  did  not  constitute  an  unlawful  pref- 
erence to  her. 

—Wooldridge  v.  Williams 149 
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^=»163.  Where  a  depositor,  who  was  Indebted  to  a  bank,  makes  a 
deposit  in  the  usual  course  of  business,  the  bank's  application  of 
the  amount  of  the  deposit  to  its  indebtedness  is  valid  as  a  set- 
off, under  Bankruptcy  Act  July  1,  1898,  c.  541,  f  eSa,  30  Stat 
565  (Comp.  SL  1916,  §  9652),  and  is  not  a  preference  under  sec- 
tion 60a  (section  9644). 

—American  Bank  of  Alaska  v.  Johnson,  245  Fed,  312, 

157  C.  C.  A.  504. 

^=»163.    That  the  books  of  a  bank  did  not  show  the  entry  of  credit 

until  the  day  after  a  deposit  of  gold  duat  does  not  change  the 

character  of  the  transaction,  where  at  the  time  of  the  delivery  of 

the  dust  to  the  bank  credit  was  actually  given  by  teller's  slips. 

— ^American  Bank  of  Alaska  v.  Johnson,  245  Fed.  312, 

157  C.  C.  A.  5W. 

^»163.  Prior  to  the  declaration  of  bankruptcy  the  bankrupts  deposit- 
ed gold  dust  in  the  defendant  bank,  to  which  they  were  then 
indebted  in  an  equal  or  larger  sum.  The  bank  immediately 
ci'edlted  the  amount  on  the  note  of  the  bankrupts  held  by  the 
bank.  On  suit  brought  by  the  trustee  subsequently  appointed  to 
recover  the  amount  of  the  deposit  as  an  unlawful  preference 
within  four  months,  held,  the  bank  had  a  right  to  set  off  against 
a  debt  due  it  from  the  bankrupts  any  deposit  of  the  bankrupts 
held  by  it  at  the  time  of  bankruptcy,  and  such  set-off  would  not 
amount  to  a  preference,  nor  be  voidable  at  the  election  of  the 
trustee. 

— Johnson  v.  American  Bank 145 

^»164.  The  deposit  of  gold  dust  in  a  bank  to  the  account  of  the  de- 
positor is  not  a  transfer  of  money  as  a  payment  or  security,  and 
does  not  operate  to  diminish  the  estate  of  the  depositor. 

— American  Bank  of  Alaska  v.  Johnson,  245  Fed.  312, 
157  C.  C.  A.  504. 

^s»279.  The  plaintiff  brought  suit  to  enjoin  the  trustee  in  bankruptcy 
and  others  from  selling  personal  property  of  a  creditor  of  the 
bankrupt  (who  was  also  a  creditor  of  the  plaintiff)  under  a 
mortgage  given  to  the  bankrupt,  which  the  plaintiff  declared  to 
be  invalid ;  held,  the  trustee  has  the  right  and  power  to  claim 
the  personal  property  of  the  bankrupt,  if  as  contended  by  the 
plaintiffs,  the  mortgage  asserted  upon  same  is  null  and  void: 
the  individual  creditors  must  work  out  their  rights  through  the 
trustee  in  bankruptcy. 

— Miners'   &  Merchants'   Bank  v.   €nion   Loan  & 

Trust    Co 511 

^s»302(l).  The  trustee  in  bankruptcy  brought  suit  to  recover  an 
amount  deposited  by  the  bankrupts  in  a  bank  within  four  months 
prior  to  the  adjudication  of  bankruptcy  on  the  ground  of  unlaw- 
ful preference.    Held,  the  complaint  must  not  only  allege  that 
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the  transfer  would  effect  a  preference,  and  that  the  bank 
had  knowledge  of  the  Insolvency  of  the  depositors,  but  It  must 
also  allege  that  the  bank  had  knowledge  that  the  transfer  of  the 
fund  from  the  depositors'  account  would  effect  a  preference  for- 
bidden by  law. 

— Johnson  v.  American  Bank 145 

^=»303.  In  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a  convey- 
ance by  a  husband  to  his  wife  as  a  fraud  upon  creditors,  evi- 
dence held  sufficient  to  caat  upon  the  defendants  the  burden  of 
showing  the  good  faith  of  the  conveyance,  so  that  it  was  error 
to  dismiss  the  suit  at  the  close  of  the  complainants'  evidence. 
— Stroecker  v.  Patterson,  220  Fed.  21,  135  C,  C.  A.  597. 

^=s>303(3).  In  a  suit  by  the  trustee  of  bankrupts,  composing  a  min- 
ing copartnership,  to  recover  the  value  of  gold  dust  delivered 
by  the  bankrupts  to  defendant  bank,  evidence  held  to  show  that 
the  dust  was  sold  to  the  bank  in  the  ordinary  course  of  business, 
that  its  value  was  at  once  ascertained  and  credited  by  tellers' 
slips  to  the  account  of  the  bankrupts,  who  were  doing  business  as 
a  partnership,  and  at  once  offset  against  their  notes  and  debts, 
and  that  the  bank  had  no  knowledge  at  that  time  that  the  firm 
was  insolvent,  or  that  an  unlawful  preference  would  be  given. 
— ^American  Bank  of  Alaska  v.  Johnson,  245  Fed.  312, 
157  C.  C.  A.  504. 

BANKS  AND  BANKING. 

Accord  and  satisfaction  of  claim  against  bank  officers,  see  Accord 

and  Satisfacd:ion,  ^=!>26{H). 
Ck)nversion  of  deposits,  see  Bailment,  ^=9l6. 
Set-off  of  deposits  against  debt  as  preference  in  bankruptcy,  see 

Bankruptcy,  ^=»163. 

Banking  oorporationa  and  associations. 

^5»54(1).  Officers  and  directors  of  a  banking  corporation,  who  par- 
ticipated in  the  declaration  of  a  dividend  out  of  the  capital  of 
the  corporation,  which  was  then  insolvent,  are  liable  to  the  re- 
ceiver to  the  amount  of  dividends  received  by  them. 

—Wood  V.  Noyes,  245  Fed.  742,  158  C.  C.  A.  144. 

«=»77(4).'  Where,  contrary  to  statute  and  not  in  good  faith,  the 
directors  of  a  bank  declared  dividends  out  of  its  capital,  and 
purchased  for  the  bank  its  stock,  the  diverted  funds  may  be  re- 
covered for  subsequent  creditors  of  the  bank,  in  a  suit  against 
the  directors  and  the  sellers  of  the  stock. 

— Jesson  v.  Noyes,  245  Fed.  46,  157  C.  C.  A.  342. 

^=»77(6).  In  a  suit  by  the  receiver  of  an  insolvent  bank  against 
former  directors  and  officers  to  recover  assets  illegally  diverted. 

For  cases  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Indexes  see  same  topic 
and  KEY-NUMBER 
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a  complaint  alleging  that  the  dividend  was  wrongfully,  unlaw- 
fully, and  fl^udulently  declared  and  paid,  setting  forth  facts 
to  sustain  the  allegation,  and  alleging  facts  to  show  that  the 
money  paid  out  for  the  surrender  of  stock  certificates  was  fraud" 
ulently  and  illegally  paid  out  of  the  capital  of  the  corporation, 
stated  a  cause  of  acticm  at  common  law. 

— Jesson  V.  Noyes,  245  Fed.  46,  167  C.  C.  A.  342. 

^s»77(6).  In  a  suit  to  hold  the  directors  of  a  bank  liable  for  an  il- 
legal purchase  for  the  bank  of  its  stock,  evid^ice  hel4  to  sup- 
port a  finding  that  the  directors  had  knowledge  of  the  pur- 
chase. 

—Jesson  y.  Noyes,  245  Fed.  46^  157  C.  C.  A.  342. 

Functions  and  dealings. 

«=s>91.  Under  Corporation  Act  of  Nevada  (Laws  1903,  c.  88)  |  68. 
Rev.  Laws,  |  1160,  providing  that  it  shall  not  be  lawful  for  the 
trustees  or  directors  to  divide  or  withdraw,  or  in  any  way  pay 
to  the  stockholders,  any  part  of  the  capital  stock  of  the  com- 
pany, nor  reduce  the  capital  stock,  unless  in  the  manner. pre- 
scribed, it  was  illegal  for  the  bank  to  purchase  at  par  value  its 
stock  from  stockholders,  and  pay  therefor  out  of  the  capital,  and 
not  the  surplus,  of  the  bank. 

—Jesson  v.  Noyes,  245  Fed.  46,  157  O.  C.  A.  342. 

national  banks. 

^s»253.  In  an  action  by  a  a  national  bank  against  one  of  its  directors 
to  recover  damages  claimed  to  have  been  caused  to  the  bank  by 
excessive  loans  and  other  illegal  dealing  with  the  moneys  of  the 
bank,  in  violation  of  the  provisions  of  the  National  Banking  Act 
(Act  June  3,  1864,  c.  166,  13  Stat.  99),  the  defendant  director  will 
be  permitted  to  show  the  nature  and  origin  of  the  entire  trans- 
action; that  at  the  time  the  acts  complained  of  were  done  he 
was  a  nominal  director  only,  but  other  officials  were  in  charge 
of  the  bank's  business  and  funds,  and  loaned  or  otherwise  dis- 
posed of  the  amounts  In  controversy,  without  his  knowledge  or 
consent.  Held,  defendant  neither  knew  of  the  violations  charg- 
ed, nor  was  he  a  party  to  the  same.    Case  dismissed. 

—First  Nat.  Bank  v.  Noyes 637 

BAR. 

Action  by  former  adjudication,  see  Judgment,  ^=»57(K5). 
Action  by  laches  or  staleness  of  demand,  see  Equity,  ^s>71(l). 

BARROOM. 

See  Intoxicating  Liquors. 
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BASTARDS. 

New  trial  in  action  to  establish  legitimacy,  see  New  Trial,  ^=s>35. 

lUesitimaoy  in  s^^eral. 

^»3.  When  a  marriage  is  once  proven  or  admitted,  there  is  a  pre- 
sumption of  law  well-nigh  conclusive  that  any  child  bom  during 
that  marriage  is  legitimate.  So  strong  is  this  presumption  that 
it  cannot  be  overcome,  except  by  clear  and  convincing  proof  that 
the  husband  has  had  no  access  to  the  wife  at  the  period  of  time 
at  which  by  the  laws  of  nature  the  child  must  have  been  be- 
gotten. 

— Harkrader  v.   Reed 668 

BENEFICIARIES. 

Of  trust,  see  Trusts. 

BEHERMENTS. 

Liens  for  improvements  on  real  estate,  see  Mechanics'  I/iens. 
Public  improvements,  see  Municipal  Ck>rporations,  ^S9662(2). 


BILL 

^gislativ( 

BILL  IN  EQUITY. 


Introduction  and  passage  of  legislative  bills,  see  Statutes,  «=»16(1)- 
61. 


See  Equity,  «=>148(1). 


BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  INTERPLEADER. 

See  Interpleader. 

BILL  OF  LADING. 

As  evidence  to  establish  relationship  of  common  carrier,  see  Evi- 
dence, ^»353. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 

For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Indexes  see  same  topic 
and  KBT-NUMBBR 
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BOARDS. 

CanTasBlng  boards,  see  Elections,  ^=s>268,  259. 

BOATS. 

SeeColUslon;  Pilots. 

BONA  FIDE  PURCHASERS. 

Trustee  In  bankruptcy   as   bona   fide  purchaser,  eee  Bankruptcy, 

BONDS. 

See  Bail ;  Indemnity ;  Principal  and  Surety. 
Redellyery  bonds,  see  Attachment,  ^»191. 

BeqnlsitM  and  Talldity. 

^»35.    Redelivery  bond  In  attachment  will  not  be  sustained  as  a 
common-law  obligation,  for  want  of  consideration. 

— Belleview   v.   Wittenberg 615 

BOROUGHS. 

See  Municipal  Corporations. 

BOUNDARIES. 

Of  mining  location  or  claim,  see  Mines  and  Minerals,  ^s>20(3). 

BREACH. 

Of  contract  in  general,  see  Contracts,  ^5>312-319(1). 

BUILDING  CONTRACTS. 

Liens  for  labor  and  materials,  see  Mechanics'  Liens. 

BUSINESS. 

License  taxes  for  occupations,  see  Licenses,  ^=»3-32(2). 

BY-LAWS. 

Of  corporation,  see  Corporations,  «=»407(2). 
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CABLES. 

Injury  by  vessel,  see  Shipping,  «=»81. 

CALENDARS. 

Computation  of  time,  see  Time. 

CANDIDATES. 

For  oh<x,  form  and  contents  of  ballots,  see  Blections,  «s»161,  162. 

CANVASSING  BOARDS. 

Mandamus  against,  see  Mandamus,  ^»3(4),  64-151(1). 

CANVASS  OF  VOTES. 

See  Elections,  «S9258,  2S9. 

CARNAL  KNOWLEDGE. 

See  Rapei 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Construction,  regulation,  and  operation  of  railroad  in  general,  see 
Railroads. 

OarrlaKe  of  goods. 

^=s>200.  The  plaintiff  applied  to  the  agent  of  the  carrier  and  was  giv- 
en a  wrong  rate  for  carrying  freight.  He  paid  the  excess  de- 
manded and  brought  this  suit  to  recover  damages.  He  recover- 
ed a  judgment  in  the  commissioner's  court,  but  on  appeal  the  dis- 
trict court  held  that  a  shipper  has  no  remedy  against  the  carrier 
for  damages  suffered  by  being  given  a  rate  lower  than  the  tariff 
rate,  by  mistake,  based  upon  which  he  has  made  contracts  and 
suffered  damages  thereby. 

—Harvey  &  Co.  v.  Copper  River  &  N.  W.  Ry.  Co.. .  371 

CASE-MADE. 

See  Submission  of  Controversy. 

For  cases  la  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Indexes  see  same  topic 
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CERTAINTY. 

As  to  amount  or  extent  of  damage,  see  Damages,  ^s»79. 

Of  allegations  of  pleading,  see  Pleading,  «=s>367(2). 

Of  contract  as  affecting  right  to  specific  performance,  see  Specific 

Performance,  «=»28(1),  29(2). 
Of  statutes,  see  Criminal  Law,  ^=s>13 ;   Statutes,  ^s»47. 

CERTIFICATE. 

Attachmeat  of  real  property,  see  Attachment,  ^=»167. 

Of  election  returns,  see  Elections,  ^=9250,  259. 

Of  location  of  mining  claim,  see  Mines  and  Minerals,  ^=»21. 

To  bill  of  exceptions,  see  Exoeptlons,  Bill  of,  ^=s»56. 

CESTUI  QUE  TRUST. 

S«e  Trosta. 

CHANCERY. 

See  Equity. 

CHARACTER. 

Of  female,  evidence  in  criminal  prosecutions*  see  Rape,  ^=»40(5). 

CHARGE. 

By  carrier,  see  Carriers,  ^»200. 
Criminal  accusation,  see  Indictment  and  Information. 
Instructions  to  jury,  see  Criminal  Law,  ^5>757;    Trial,  «=>251(8), 
252(15). 

CHATTEL  MORTGAGES. 

See  Pledges. 

CHILDREN. 

See  Bastards;  Inf^ts;   Parent  and  Child. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 
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CITIZENS. 

See  Indians. 

Equal  protecti<m  ot  laws,  see  Constitutional  Law,  ^s»245. 
Privileges  and  immunities,  see  Constitutional  Law,  ^»206(1). 

CIVIL  RIGHTS. 

Constitutional  guaranty  of  trial  by  jury,  see  Jury,  ^s»29(2,  3). 
Denial  of  equal  protection  of  laws,  see  Constitutional  Law,  ^=»245. 
Privileges  or  immunities  and  class  legislation,  see  Constitutional 

Law,  <8=>206(1),  208(7). 
Right  of  suffrage  and  regulation  thereof,  see  Elections,  ^»3. 

CLAIMS. 

Against  United  States,  see  United  States,  ^s»lll. 
Mining  claims,  see  Mines  and  Minerals,  ^=s>14(2)-38(7). 
Of  mechanic's  lien,  see  Mechanics'  Liens,  C=»114,  132-167. 
Substitution  of  claimants,  see  Interpleader. 

CUSS  LEGISLATION. 

See  Constitutional  Law,  «=>20S(7). 

CLEMENCY. 

Verdict  recommending  clemency,  see  Criminal  Law,  ^=9885 

CLUBS. 

Necessity  of  obtaining  liquor  license,  see  Intoxicating  Liquors,  ^=> 
66. 

CODES. 

Codification  of  statutes,  as  constituting  implied  repeal,  see  Statutes, 
<8=>167(1). 

COERCION. 

Of  agreement  by  Jury,  see  Criminal  Law,  ^s»866. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Principal  and  Surety. 

For  cases  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Indexes  see  same  topic 
and  KET-NUHQBR 


Digitized  by  VjOOQ  IC 


CoUeetton  6  ALASKA  REPORTS  776 


COLLECTION. 

Of  assessment  for  public  Improvements,  see  Municipal  Corporations, 

<G»562(2). 
Of  taxes,  see  Taxation,  ^=s»587. 

COLLISION. 

Vessels  at  rest,  at  anehor,  or  at  piers. 

«s»68.  The  steamship  Dora  was  insecurely  moored  to  the  dock  at 
Seward.  During  the  night  a  storm  arose  and  broke  her  loose. 
She  swung  on  shore,  striking  the  plaintiffs'  launch,  which  was 
safely  anchored  between  her  and  shore,  sinking  the  launch  in 
the  shallow  water  next  to  the  shore.  Held,  the  defendant  is 
liable,  by  reason  of  its  neglect  in  not  properly  mooring  the 
steamship,  for  the  damage  sustained  by  the  plaintiffs  in  the 
sinking  and  throwing  on  shore  of  the  launch. 

— Thede  V.  Alaska  S.  S.  Co 194 

Suits  for  damages. 

^=s»133.  Where  by  collision  with  another  boat  a  vessel  is  sunk  in 
shallow  water,  it  is  the  duty  of  the  owner  of  the  sunken  vessel  to 
make  reasonable  exertion  to  save  the  boat  and  prevent  a  total 
loss.  The  owner  is  bound  to  raise  and  repair.  The  increased 
Injury  after  the  lapse  of  a  reasonable  time  to  raise  and  repair  is 
not  the  proximate  result  of  the  collision,  but  of  the  owner's  neg- 
lect to  perform  his  duty  to  raise  and  repair,  and  he  must  bear 
that  loss. 

—Thede  v.  Alaska  S.  S.  Co 194 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMITY. 

Between  nations^  see  International  Law. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers ;   Shipping. 

Power  to  regvlate  in  seneral. 

^5>8.  The  federal  Employers'  Liability  Act  April  22,  1908,  c.  149. 
35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1911,  p.  1322),  supersedes 
state  and  territorial  laws  in  the  matter  with  which  it  deals. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed.  459, 
128  C.  C.  A.  131. 
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COMMISSIONERS'  COURTS. 

See  Courts,  «=s>175. 

COMMISSIONS. 

Of  agent,  see  Principal  and  Agent,  ^=s>81(l). 

COMMITMENT. 

Of  one  accused  of  crime,  see  Criminal  Law,  ^=9241« 

COMMON  CARRIERS. 

See  CarrieiTB. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowledge,  see  Evidenoe,  ^=» 
35-44. 

COMMON  UW. 

See  International  Law. 

Adoption  of  ecclesiastical  law  relating  to  divorce  as  part  of  common 

law,  see  Divorce,  ^=»3. 
Assignment  for  benefit  of  creditors,  see  Corporations,  «=»550(2). 
Common-law  bonds,  see  Bonds,  ^s»35. 
Common-law  marriage,  see  Marriage,  ^=920(1),  61. 

COMMON  NUISANCL 

See  Nuisance,  ^»63. 

COMPACTS. 

See  Treaties. 

COMPANIES. 

See  Corporations;  Partnereblp. 

COMPENSATION. 

Agents  in  general,  see  Principal  and  Agent,  ^s»81(l). 
Pilots,  see  Pilots,  «=»13. 

For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Indexes  see  same  topic 
and  KBY-NUMBBR 
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COMPENSATION  ACTS. 

Constitutionality  of  Workmen's  Compensation  Act,  see  Constitution- 
al Law,  «=>206{1),  208(7),  245. 
Special  or  local  laws,  see  Statutes,  ^=»81. 
Workmen's  Compensation  Act,  see  Master  and  Servant,  ^=»351,  3d8. 

COMPETENCY. 

Of  witnesses,  see  Wltnesaes,  ^»203. 

COMPUINT. 

In  dTll  actions,  see  Equity,  «=»148(1) ;  Pleading. 
In  criminal  prosecutions,  see  Indictment  and  Information. 
In  criminal  prosecution,  preliminary  complaint,  see  Criminal  Law, 
<8=>211(1). 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Release. 

Compromise  as  consideration  for  mortgage,  see  Corporations,  ^s> 
476(3).  ^ 

COMPULSION. 

Urging  or  coercing  agreement  by  Jury,  see  Criminal  Law,  ^s»865. 

COMPUTATION. 

Of  time,  see  Time. 

CONCLUSIVENESS. 

Of  Judgment,  see  Judgment,  «=»713(2),  720. 

Of  verdicts  and  findings,  see  Appeal  and  Error,  ^s»1002-1023. 

CONDITIONS. 

Precedent  to  aciiont  or  other  proceetftni^f. 
Between  bailor  and  bailee,  see  Bailment,  «==>26. 
To  set  aside  transfer  In  fraud  of  creditors  or  subsequent  purchasers, 
see  Fraudulent  Conveyances,  ^=9241(2). 

CONDUCT. 

Of  election,  see  Elections,  ^=>198. 

Of  jury,  see  Criminal  Law,  <©=»855,  865. 
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CONFIDENTIAL  COMMUNICATIONS. 

Disclosure,  see  Witnesses,  ^s»203. 

CONFIDENTIAL  RELATIONS. 

See  Partnership ;   Principal  and  Agent ;  Trusts. 

Disclosure  of  communications,  see  Witnesses,  ^=»203. 
Element  ot  fraud  as  to  creditors  or  subsequttnt  purchasers,  see  Fraud- 
ulent Ck)nTeyances,  ^=9104(2). 

CONFIRMATION. 

Of  judicial  sales  in  general,  see  Judicial  Sales,  «=s»31« 


CONFLICTING  CUIMS. 

Interpleader  in  general,  see  Interpleader. 

To  mine  locations,  see  Mines  and  Minerals,  ^=»27. 


CONFLICT  OF  LAWS. 

See  International  Law. 

Assignments  for  benefit  of  creditors,  see  Assignments  for  Benefit  of 

Creditors,  «=s>199. 
Judicial  notice  of  laws  of  other  states,  see  Evidence,  ^=935. 
Liability  of  master  for  injury  to  servant,  see  Master  and  Servant,. 

Foreign  divorce,  see  Divorce,  ^=>331. 

CONGRESS. 

See  United  States,  ^=9l4. 

Legislative  power,  see  Territories,  ^s»ll. 

Power  to  regulate  commerce,  see  Commerce,  ^s»8. 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONSENT. 

Element  of  rape,  see  Rape,  ^=s»31. 

For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Indexes  see  same  topic 
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CONSIDERATION. 

Of  contracts  in  general,  see  Contracts,  ^=:>54. 

Of  conveyance  or  other  transfer,  sufficiency  as  to  creditors  of  grantor 

or  subsequent  purchasers,  see  Fraudulent  Conveyances,  ^s»95(2). 
Corporate  mortgages,  see  Corporations,  «=»476(3). 

CONSTITUTIONAL  LAW. 

Enactment  and  validity  of  statutes,  see  Statutes,  ^=>16<1)-61. 

Licenses  for  occupations  and  privileges,  tie  Licenses,  ^=s»7(l). 

Right  of  suffrage,  see  Elections,  ^=»3. 

Special  or  local  laws,  see  Statutes,  ^=s>81. 

Subjects  and  titles  of  statutes,  see  Statutes,  «=»107(2)-114(7). 

Gonstmotion,  operation,  and  enforoement  of  oonstitntlonal 
proTisions. 

^s»42.  Defendant,  who  made  no  application  for  a  license  to  carry 
on  the  business  of  mining,  cannot,  in  a  suit  to  recover  the  li- 
cense tax  imposed,  defeat  recovery  on  the  ground  that  Laws 
Alaska  1913,  c.  52,  S  2,  declaring  that  the  licenses  shall  be  is- 
sued by  the  clerk  in  compliance  with  the  order  of  the  court  and 
that  the  clerk  shall  keep  a  full  record  of  all  applications  and  of 
all  recommendations  for  and  remonstrance  against  the  granting 
of  license,  and  the  action  of  the  court  thereon,  renders  the 
granting  of  a  license  purely  arbitrary ;  for  defendant,  not  having 
applied  for  a  license,  cannot  have  been  injured. 

— Alaska    Mexican    Gold   Mining   Co.    v.    Territory    of 
Alaska,  236  Fed.  64,  149  C.  C.  A.  274. 

Betrospeotive  and  ez  post  facto  laws. 

^=>190.  The  Camicia  estate  escheated  to  the  United  States  on  May 
12,  1912,  immediately  upon  the  death  of  Camicia,  and,  while  the 
territorial  Legislature  may  have  had  the  power  to  enact  the 
law  which  it  did  enact,  the  same  could  not  act  retrospectively, 
or  so  as  to  deprive  the  United  States  of  that  which  had  there- 
tofore accrued  to  It. 

—United    States   v.    Fish 31 

PriTileses  or  immunities,  and  class  legislation. 

^=s»206(l).  The  validity  of  the  Workmen's  Compensation  Act  pas.sed 
by  the  legislature  of  Alaska  (Sess.  Laws  1915,  p.  146)  is  attacked 
as  unconstitutional  because,  first,  it  denies  the  plaintiff  equal 
rights  under  the  Fourteenth  Amendment  to  the  Constitution; 
and,  second,  because  the  Legislature  is  forbidden  to  grant  any 
corporation,  association,  or  individual  any  special  or  exclusive 
privilege  or  immunity,  or  from  passing  local  or  special  laws  in 
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any  of  the  cases  mentioned  In  Act  CJong.  July  30,  1886,  c.  818,  24 
Stat.  170.    Heldt  the  act  Is  constitutional. 

— Johnson  v.  Kennecott  Copper  Corp 571 

«=>208(7).  The  Workmen's  Compensation  Act  passed  by  the  Lefirisla- 
ture  of  Alaska  (Sess.  Laws  1915,  p.  146)  is  not  unconstitutional 
because  its  provisions  are  limited  to  the  mining  industry. 

— Johnson  v.  Kennecott  Cqpper  Corp 571 

E^ual  protection  of  laws, 

^=s»245.  The  validity  of  the  Workmen's  Compensation  Act  passed  by 
the  Legislature  of  Alaska  (Sess.  Laws  1915,  p.  146)  is  attacked 
as  unconstitutional  because,  first,  it  denies  the  plaintiff  equal 
rights  under  the ^  Fourteenth  Amendment  to  the  Constitution; 
and,  second,  because  the  Legislature  is  forbidden  to  grant  any 
corporation,  association,  or  individual  any  special  or  exclusive 
privilege  or  immunity,  or  from  passing  local  or  special  laws  in 
any  of  the  cases  mentioned  in  Act  Cong.  July  30,  1886.  c.  818,  24 
Stat  170.     Held,  the  act  is  constitutional. 

— Johnson  v.  Kennecott  Copper  Corp 571 

CONSTRUCTION. 

Parol  or  extrinsic  evidence  to  aid  construction  of  written  Instru- 
ments, see  Evidence,  <$=>461(1). 

Of  contract9,  in9truments,  or  judicial  aci9  or  proceedinfft. 
Assignments  for  benefit  .of  creditors,  see  Assignments  for  Benefit  of 

Creditors,  «=s>199. 
Constitutional  provisions,  see  Constitutional  Law,  ^=»42. 
Contract  for  supply  of  electricity,  see  Electricity,  <$=>11. 
Contracts,  see  Contracts,  «=>ie9,  170(1). 
Judgment  or  order,  see  Judgment,  ®=>538. 
Land  patent,  see  Mines  and  Minerals,  ^=>43. 
Leases,  see  Mines  and  Minerals,  ^s>64,  68(2). 
Ordinances,  see  Municipal  Corporations,  ^=>120. 
Releases,  see  Release,  ^»29. 

Statutes,  see  Mechanics'  Liens,  «=>5*;    Statutes,  ^=»195-245. 
Suretyship  agreement,  see  Principal  and  Surety,  ^s>59. 
Treaties,  see  Treaties,  ^k>7. 

CONSTRUCTIVE  SERVICE. 

Of  process,  see  Process,  <S==>96(4)-108. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  <S=>95-101. 
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CONTEMPT. 

Aeti  or  conduct  eonstitutinic  eontempt  of  eo«rt« 

«=s>18.  The  Judge  of  the  district  court  appointed  three  appraisers 
under  sections  039,  940,  Rev.  Stat.  U.  S.  1878  (XT.  S.  Comp. 
St  1916,  SS  1565,  1566),  to  appraise  and  place  a  value  upon  cer- 
tain fur  seal  skins  seized  by  United  States  revenue  cutters  in 
Bering  Sea,  and  brought  to  Sitka  for  condemnation  and  sale; 
the  United  States  marshal  Interfered  with  the  appraisers  and 
forbade  them  from  appraising  the  skins  claiming  they  were  in 
his  possession.    Held,  guilty  of  contempt  of  court 

—In  re  Atkins 20 


CONTINUANCE. 

Criminal  prosecutions,  see  Criminal  Law,  ^=9586,  694. 
Review  of  proceedings,  see  Criminal  Law,  ^=s>1151. 


CONTINUING  TRESPASS. 

Restraining,  see  Injunction,  ^=»48. 

CONTRACTS. 

Assignment,  see  Assignments. 

Consideration  for  release,  see  Release,  ^=>29. 

Ground  for  mechanics'  liens,  see  Mechanics'  Liens,  ^=»75,  78. 

Liquidated  damages  or  penalties,  see  Damages,  ^=979. 

Parol  or  extrinsic  evidence  to  construe  and  apply  language  of  writ- 
ten contract,  see  Evidence,  €=»461(1). 

Specific  performance,  see  Specific  Performance. 

Sufl9ciency  of  consideration  as  to  creditors  and  subsequent  purchas- 
ers, see  Fraudulent  Conveyances,  ^=>95(2). 

Construction  of  particular  classes  of  contracts. 

Assignments  for  benefit  of  creditors,  see  Assignments  for  Benefit  of 

Creditors,  «=>199. 
Leases,  see  Mines  and  Minerals,  ^=»64,  68(2). 
Suretyship,  see  Principal  and  Surety,  ^s»59. 

Contracts  of  particular  classes  of  persons. 
See  United  States,  «=»55-71. 

Ofllcers  and  agents  of  corporations  in  general,  see  Corporations,  ^=» 
407(2),  417. 
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ContradM  relaiitiff  to  ^riioiUar  9ubjeet9. 
See  Marriage. 

Compensation  of  agent,  see  Principal  and  Agent,  ^=981(1). 

Fishery  rights*  see  Fish,  ^s»5(2). 

Supply  of  electricity,  see  Electricity,  ^=911. 

PiM^icular  ola$sei  of  ewpresM  oontradM, 
See  Bailment;   Bonds;    Deeds;   Indemnity;    Partnership, 
Agency,  see  Principal  and  Agent 
Marriage  by  mutual  agreement,  see  Marriage,  ^s>20(l). 
Suretyship,  see  Principal  and  Surety. 

Particular  cla$§e$  of  implied  ooniraeti. 
See  Account  Stated;  Assumpsit,  Action  of;  Interest. 

Partioular  modes  of  ditoharging  coniracii. 
See  Accord  and  Satisfaction;  Release. 

Requisites  and  Talidity. 

^=»54.  The  sale  of  a  stock  of  merchandise  is  sufficient  considera- 
tion for  an  agreement  not  to  re-engage  in  such  business. 

— Flelschman  y.  Rahmstorf,  226  Fed.  443,  141  a  0.  A. 
273. 

Oonstmotion  and  operation. 

^=>169.  In  construing  the  written  contract  of  parties,  it  is  proper 
for  the  court  to  consider  the  character  of  the  property  embraced 
by  It  and  the  situation  of  the  parties  at  the  time  of  making  it,  but 
that  is  permissible  solely  for  the  purpose  of  aiding  in  the  true 
construction  of  the  written  instrument  and  not  for  the  purpose 
of  adding  or  taking  from  any  of  Its  provisions. 

— ^Alaska  Treadwell  Gold  Mining  Co.  y.  Alaska  Gastlneau 
Mining  Ca,  214  Fed.  718, 131  O.  C.  A.  24. 

^=9170.  The  manner  in  which  parties  to  a  contract  treated  its  stip- 
ulations is  an  aid  to  its  construction,  where  it  is  ambiguous; 
but,  where  the  contract  can  be  construed  by  taking  it  alone  and 
ylewlng  it  as  a  whole,  that  manner  of  interpretation  should  be 
adopted. 

— Lesamls  v.  Greenberg,  225  Fed.  449,  140  O.  0.  A.  481. 

^=»170(1).  The  court  will  not  give  the  contract  or  agreement  of  the 
parties  another  or  different  construction  than  what  the  parties 
themselves  have  placed  on  it. 

— Kapsamalis  v.  Lechner  ft  Skeen 75 
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• 
Performance  or  breach, 

^=»312.  Where  the  seller  of  a  stock  of  merchandise  agreed  not  to 
re-engage  in  the  same  business,  it  was  a  breach  of  his  contract 
for  him  to  act  in  the  capacity  of  manager  and  managing  derk 
of  a  rival  business. 

— Fleischman  t.  Rahmstorf,  226  Fed   443,  141  C.  C.  A. 
273. 

es»319(l).  PlabitiflT  brought  suit  against  the  defendant,  alleging  that 
he  worked  for  defendant  as  laborer  for  30  days  at  an  agreed  rate 
of  $3  per  day;  that  he  worked  14  days  fishing  on  Bering  Sea, 
and  caught  8,300  fish  at  3^^  cents  per  fish,  and  10  king  salmon 
at  10  cents  per  fish,  making  a  total  of  $291.40.  It  appeared  the 
price  of  fish  caught  by  the  fishermen  on  Bristol  Bay  was  fixed 
by  a  written  contract  and  custom  based  thereon,  whereby  the 
fishermen  aid  in  bringing  the  vessel  from  San  Francisco,  load- 
ing and  unloading  her,  and  the  performance  of  other  work, 
which  the  plaintiff  did  not  perform.  Held,  he  cannot  adopt  such 
parts  of  the  custom  and  contract  as  is  advantageous  to  him,  and 
reject  the  part  advantageous  to  the  defendant.  Having  failed  to 
comply  with  the  contract  and  custom,  he  cannot  recover  under 
its  provisions,  but  is  allowed  the  full  time  he  worked  at  the 
agreed  wage  per  day. 

— Flyum  V.  Alaska  Packers*  Ass*n 200 

Aotioiui  tor  breaclu 

^=»334.  Where  a  complaint  merely  alleges  that  plaintiff  rendered  de- 
fendant a  bill  for  $1,100,  and  the  defendant  paid  $300  and  prom- 
ised to  pay  the  remainder,  no  cause  of  action  is  stated,  because 
no  consideration  is  alleged  for  the  promise. 

— H.  J.  Raymond  Co.  v.  Robert  Royalty  Co. 184 

^=»346(3).  Where  the  complaint  alleged  a  breach  by  defendant  of 
his  contract  to  pay  plaintiff  10  per  cent,  above  the  cost  of  a  buiia- 
ing  for  superintendence  and  for  furnishing  material  and  labor, 
but  the  bill  of  particulars  filed  therewith  showed  a  charge  of 
2%  per  cent,  additional  for  preparing  the  plans,  and  the  an- 
swer, which  was  denied  by  replication,  denied  liability  for  the 
commission  for  the  plans,  it  was  not  error  to  admit  evidence  oi 
defendant's  agreement  to  pay  the  commission  for  the  plans,  in 
view  of  Comp.  Laws  Alaska  1913,  §  919,  providing  that  no  vari- 
ance between  the  pleading  and  the  proof  shall  be  deemed  ma- 
terial, unless  it  actually  misled  the  adverse  party  to  his  preju- 
dice, and  when  it  shall  be  alleged  that  the  party  has  been  so 
misled  that  fact  shall  be  proved,  and  thereupon  the  court  may 
order  the  pleading  to  be  amended  upon  such  terms  as  may  be 
Just. 

— Valentine  v.  Quackenbush,  239  Fed.  832,  152  C.  C- 
A.618. 
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CONTROVERSY. 

Submission  to  court  without  action,  see  Submission  of  Controversy. 

CONVEYANCES. 

As  preference  by  debtor,  see  Bankruptcy,  ^=>161(1)-164. 
Fraudulent  as  to  creditors  or  subsequent  purchasers,  see  Fraudulent 
Conveyances. 

Conveyatic€9  hy  or  to  particular  clatiCM  of  periOM, 
See  Indians,  ^=s>15. 
Insolvent  debtore,  see  Bankruptcy,  ^=»161(1)-164. 

ConveyanceB  of  particular  species  of,  or  estates  or  interests  in,  property. 
See  Easements,  ^=s»42;    Mines  and  Minerals,  <$=»55. 
Real  property  In  general,  see  Deeds. 

Particular  classes  of  conveyances. 
See  Assignments;   Assignments  for  Benefit  of  Creditors;    Deeds. 
In  trust,  see  Trusts,  ^=s>43(3). 

CORPORATIONS. 

Failure  to  pay  license  ground  for  demurrer,  see  Pleading,  ^=»193(1). 

Power  of  Congress  to  regulate  foreign  corporations,  see  Territories, 
«=s>ll. 

Specific  performance  of  contract  of  sale  of  stock,  see  Specific  Per- 
formance, ^=»62. 

Striking  complaint  for  failure  to  allege  payment  of  license,  see 
Pleading,  <©=>354(1). 

Particular  classes  of  corporations. 

See  Banks  and  Banking;  Carriers;  Municipal  Corporations;  Bnil- 
roads. 

Members  and  stookholders* 

«=»180.  The  owner  of  nearly  all  the  stock  In  a  corporation  sustains 
a  fiduciary  relation  to  it,  and  aci;s  done  with  relation  to  its  prop- 
erty at  his  instance  are  done  on  behalf  of  the  corporation  or  for 
its  benefit. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Mining 
Co.,  239  Fed.  638,  152  C.  C.  A.  472. 

For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Indexes  see  same  topic 
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Officers  and  asents. 

^s>298(5).  The  defendant  corporation  was  Indebted  to  its  mining  em- 
ploy^ in  considerable  sums  for  past-due  wages.  S<Hne  of  them 
had  filed  Hens,  and  others  were  preparing  to  do  so.  A  meeting  of 
its  board  of  directors  was  called,  at  which  only  three  of  the 
five  directors  of  the  company  attended.  The  other  two  were 
not  notified,  on  account  of  their  absence  and  the  distance  and 
necessity  for  prompt  action.  The  three  who  did  attend  (one  of 
them  being  the  president  and  another  the  secretary)  authorized 
the  execution  of  a  note  and  a  mortgage,  to  be  executed  by  the 
president  and  secretary,  to  secure  the  amount  due  to  the  m^i,  to 
run  to  a  trustee  named  by  the  employes,  which  was  done.  On 
foreclosure,  the  company  sought  to  avoid  the  mortgage  as  ultra 
vires.  Held,  the  action  of  the  board  of  directors  in  making  the 
note  and  mortgage  in  the  absence  of  the  other  two  directors  was 
without  fraud  and  valid. 

—Baker  v.  Marvel  Creek  Mining  Co 348 

Corporate  powers  and  liabilities. 

^s»407(2).  The  president  of  a  corporation,  who  under  its  by-laws 
was  the  general  executive  ofilcer,  had  power  to  employ  counsel 
to  defend  an  action  against  the  corporation,  unless  forbidden  to 
do  so,  though  not  directed  by  the  directors  to  employ  counsel  or 
to  appear. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Ca, 
245  Fed.  727,  158  C.  C.  A.  129. 

^s»407(2).  By-laws  of  a  corporation,  providing  that  the  president 
should  be  the  general  executive  officer,  and  sign  aU  contracts, 
and  perform  generally  all  duties  usually  appertaining  to  such 
office,  and  that  he  should  have  general  charge  (subject  to  the  con- 
trol of  the  board  of  directors)  of  the  business  affairs  of  the  cor- 
poration, but  should  have  no  power,  without  the  previous  consent 
of  the  board  of  directors,  to  incur  any  debt  In  excess  of  $500,  or 
to  bind  the  corporation  by  any  obligation  Involving  a  liability  in 
excess  of  such  sum,  did.  not  deprive  the  president  of  power  to 
employ  counsel  to  defend  an  action  against  the  corporation,  since, 
while  his  general  charge  of  the  business  was  subject  to  tJie  con- 
trol of  the  board,  his  power  was  not  limited,  unless  the  board 
took  some  action. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  727,  158  C.  C.  A.  129. 

^=»407(2).  The  president  having  authority  to  employ  counsel  by  vir- 
tue of  his  general  charge  of  the  business  of  the  corporation,  the 
employment  of  counsel  was  not  rendered  invalid  by  the  presi- 
dent's agreement  to  pay  him  more  than  $500. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  727,  158  C.  0.  A.  129. 
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^=s>417.  The  action  of  all  of  the  directors  of  a  cori)oration,  owning 
all  of  its  stock,  In  releasing  two  of  them  froip  liability  for  an  al- 
leged fraudulent  conspiracy  with  a  third  party  in  connection 
with  a  sale  of  property  to  such  third  party,  was  the  action  of 
the  corporation  itself,  especially  where  the  corporation  was  con- 
ducted as  a  Joint  venture  of  the  stockholders,  without  regular 
meetings  of  the  directors. 

— Tanana  Trading  Co.  v.  North  American  Tradlhg  & 
Transportation  Co.,  220  Fed.  783,  136  C.  C.  A.  389. 

^s»476(3).  Several  laborers  had  filed  mechanics'  liens  on  the  defend- 
ant company's  property  for  services,  and  others  were  prepared  to 
do  so.  The  company  was  financially  embarrassed  and  could  not 
pay.  The  officers  of  the  company  compromised  with  them  by  giv- 
ing a  note  and  mortgage  to  a  trustee  for  the  entire  sum  due  them. 
On  foreclosure  the  company  sought  to  avoid  the  payment  Held, 
a  mortgage  executed  In  settlement  of  a  suit  or  controversy,  for 
a  debt  actually  due,  is  supported  by  a  sufficient  consideration, 
and  is  valid. 

—Baker  v.  Marvel  Creek  Mining  Co 348 

^s>480^.  The  defendants,  who  held  a  mortgage  against  corporation 
property  wherein  plaintiff  was  a  stockholder,  agreed  with  plain- 
tiff not  to  bring  foreclosure  upon  certain  payments  being  made 
on  the  mortgage  by  the  plaintiff.  He  made  three  such  payments, 
and  defendants  then  brought  suit  to  foreclose.  Held,  plaintiff  be- 
came pro  tanto  an  owner  in  the  mortgage  by  the  payments  made 
thereon,  and  defendants  hold  such  interest  for  him  as  trustees. 
— ^Kapsamalis  v.  Lechner  &  Skeen 75 

€s»482(9).  Section  1341,  Comp.  Laws  Alaska  1913,  provides  that  the 
measure  and  mode  of  compensation  of  attorneys  shall  be  left 
to  the  agreement,  expressed  or  Implied,  of  the  parties.  A  stipu- 
lation for  an  attorney's  fee  in  a  mortgage  given  by  a  corporation 
is  valid,  when  reasonable. 

—Baker  v.  Marvel  Creek  Mining  Co .348 

^=9513(1).  No  corporation  shall  be  permitted  to  commence  or  jnain- 
tain  any  suit,  action,  or  proceeding  in  Alaska  without  alleging 
and  proving  that  it  has  paid  its  annual  license  fee,  and  an  allega- 
tion in  the  complaint  *that  it  has  duly  qualified  and  complied 
with  all  the  laws  relating  to  corporations  In  said  district"  does 
not  meet  the  objection. 

— H.  J.  Raymond  Co.  v.  Robert  Royalty  Co 184 

InsolTency  and  reoeirers. 

^=»550(2).  To  constitute  a  voluntary  common-law  assignment  for  the 
benefit  of  creditors,  by  a  corporation,  It  must  be  shown  that  It 
was  the  act  of  the  company.    Where  no  resolution  of  the  board 
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of  directors  authorizing  the  assignment  was  passed,  notldng  done 
to  show  that  it  has  ever  been  even  discussed  at  any  meeting,  or 
that  any  meeting  of  the  board  was  ever  held  for  that  purpose, 
nor  that  its  making  has  ever  since  been  ratified,  it  does  not 
constitute  a  voluntary  common-law  assignment. 

— Schoenwald  v.  McDonald 442 

Foreign  oorporatloiui. 

^=3661(2).  The  plaintiff,  an  Oregon  corporation,  brought  this  suit  to 
collect  $600  from  defendant  for  goods  sold  to  him  in  Alaska  by 
one  of  plaintiff's  traveling  salesmen.  The  debt  is  not  denied,  but 
defendant  sets  up  the  defense  that  the  plaintiff  corporation  Is 
not  authorized  to  maintain  the  action,  because  it  has  not  com- 
plied with  the  provisions  of  chapter  23,  §§  654-6G0,  Comp.  Laws 
Alaska  1913,  requiring  foreign  corporations,  before  doing  busi- 
ness in  Alaska,  to  file  ^dth  the  secretary  of  the  territory  and  the 
clerk  of  the  district  court  of  the  division  in  which  it  expects  to 
do  business  a  duly  authenticated  copy  of  its  articles  of  incor- 
poration, a  statement  of  its  financial  condition,  and  a  list  of 
its  oflBcers,  its  written  consent  to  be  sued  In  the  territory,  and 
the  name  of  an  agent  upon  whom  service  may  be  made.  The 
plaintiff  does  not  claim  to  have  complied  with  these  require- 
ments, but  contends  it  is  engaged  in  an  Interstate  business  in 
Alaska,  not  having  a  place  of  business  therein,  but  selling  goods 
through  traveling  salesmen  only.  Held^  on  the  authority  of  In- 
ternational Harvester  Co.  v.  Com.  of  Kentucky,  234  U.  S.  579, 
34  Sup.  Ct  944,  58  L.  Ed.  1479,  that  the  plaintiff  was  engaged 
in  doing  business  in  Alaska  without  having  complied  with  the 
said  statute,  and  has  no  right  to  maintain  this  action.  Com- 
plaint dismissed. 

— Van  Schuyver  Co.  v.  Breedman 2eo 

«=>668(7).  Service  of  summons  In  this  case  was  made  on  C.  H.  Hyde, 
the  president  of  the  corporation,  both  nonresident ;  but,  Hyde  be- 
ing on  a  pleasure  trip  In  Alaska  when  served,  defendant  moved  to 
quash  the  service.  The  affidavit  of  plaintiff's  attorney  shows  (and 
no  denial  was  made)  that  the  defendant  company  has  an  agency 
and  an  ofllce  for  the  sale  of  its  goods  in  Juneau,  from  which 
agency  and  office  it  sells  and  has  sold  for  many  years  merchan- 
dise through  Alaska  in  large  amounts;  that  it  has  maintained 
said  office  continuously  for  several  years,  and  that  it  has  sued 
and  been  sued  in  the  courts  of  Alaska ;  that  Hyde  was  in  Alaska, 
when  served  with  process,  as  a  voluntary  visitor,  and  was  not 
compelled  by  any  process  of  any  court  in  Alaska  or  elsewhere  to 
be  present  in  said  territory.  Held,  the  defendant  corporation 
was  engaged  in  **doing  business"  in  Alaska,  the  motion  to  quash 
the  service  denied,  and  service  sustained. 

— Nelson  v.  West  Coast  Grocery  Co. 59 
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«=»668(8).  The  service  of  summons  and  complaint  In  this  action  was 
made  by  delivery  of  both  to  one  R.  C.  Hurley,  the  private  secre- 
tary of  Thane,  the  managing  agent  of  the  defendant  corporation, 
and  one  of  the  defendant's  clerks,  and  at  the  time  of  the  service 
In  charge  of  the  general  offices  of  the  defendant  in  Alaska.  The 
defendant  corporation  had  no  president,  or  other  head,  secretary, 
or  cashier  at  that  time  In  Alaska.  Thane  was  the  managing  and 
statutory  agent  for  defendant  residing  in  Alaska.  After  due  and 
diligent  search  the  marshal  was  unable  to  find  Thane,  and  there- 
upon delivered  the  summons  and  complaint  to  Hurley,  at  the 
offices  of  the  defendant  On  motion  to  quash  the  service,  held, 
the  statute  does  not  prescribe  the  manner  of  service  on  the 
managing  agent,  and  in  the  absence  of  any  such  statute  the 
manner  of  such  service  is  to  be  assimilated  to  the  manner  of 
service  on  an  Individual  defendant  who  is  not  found.  The  maa- 
ner  of  the  ser^'ice  sustained. 

— ^Nobili  Y.  Alaska  Gastlneau  Mining  Ca 140 

^=»669.  Where  a  foreign  corporation  voluntarily  appears  in  an  ac- 
tion against  It,  upon  a  Judgment  on  a  contract  made  in  the  state 
in  which  the  appearance  Is  had,  it  is  immaterial  whether  or  not 
it  is  engaged  In  business  !n  the  state,  or  has  property  therein,  or 
has  complied  with  the  state  statute  requiring  the  designation  of 
an  agent  upon  whom  service  may  be  had. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  727,  158  O.  C.  A.  129, 


CORRUPTION. 

See  Fraud. 

COSTS. 

In  action  for  separate  maintenance,  see  Husband  and  Wife,  ^=»301. 

Nature,  srounda,  and  extent  of  risl^t  in  s^neral. 

^=932.  Under  Comp.  Laws  Alaska  1913,  §  1342,  which  allows  a 
plain tlfF  costs  as  of  course  on  a  Judgment  In  his  favor  In  an  ac- 
tion to  recover  possession  of  real  property,  he  Is  entitled  to  costs 
although  he  does  not  recover  all  the  land  sued  for. 

— ^Ebner  Gold  Mining  Co.  v.  Alaska-Juneau  Gold  Mining 
Co.,  210  Fed.  599,  127  C.  a  A.  235. 


COUNTIES. 

See  Municipal  Corporations. 
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COUNTS. 

Separate  comits  Id  pleading,  necessity  and  snlScleiiey  of  election,  see 
Indictment  and  Information,  «=»132(3);   Pleading,  ^=»d69. 

Separate  counts  In  pleading,  ili^t  to  Join,  see  Indictment  and  Inf<v- 
mation,  «=s>128, 132(3). 

COURTS. 

See  Judgment. 

Contempt  of  conrt,  see  Contempt 

Decisions  reviewable  by  federal  courts,  see  Appeal  and  Error.  ^»110. 

Effect  in  state  conrts  of  Judgments  of  courts  of  other  states,  see 

Judgment,  «=»818(5). 
Exemption  from  services  of  process  during  attendance  at  court,  see 

Process,  «=>119. 
Former  decision  of  appellate  court  as  law  of  tbe  case  on  subsequent 

appeal,  see  Appeal  and  Error,  ^=>1007(3). 
Judges,  see  Judges. 

Judicial  notice  of  Jurisdiction,  see  Evidence,  ^=>40. 
Province  of  court  and  Jury,  see  Criminal  Law,  ^=>757;  Trial,  ^s>169. 
Right  to  trial  by  Jury,  see  Jury,  <d=»29(2,  3). 

JurUdictian  of  particular  actiofu  or  proceedingM, 

Bankruptcy  proceedings,  see  Bankruptcy,  ^=»11. 
For  limitation  of  liabiUty,  see  Shipping,  <S=:>209(1). 

Special  juriMdiciiong  and  furiMdictiong  of  particalar  c2a«tet  of  coMrta, 
See  Justices  of  the  Peace,  es»36(7). 
Equity  Jurisdiction,  see  Equity,  «=>39(1). 

Covrts  of  limited  or  inferior  Jvriodietion* 

^=9175.  It  is  a  universal  role  with  regard  to  courts  of  Inferior  Juris- 
diction, such  as  commissioners'  courts  here  and  Justice  of  tbe 
peace  courts,  that  they  have  no  powers  except  those  given  them 
by  statute.  Neither  the  statutes  of  Alaska,  nor  of  Congress,  give 
power  to  the  commissioner's  court  or  to  a  Justice  of  the  peace  to 
set  aside  or  vacate  a  Judgment  which  it  has  once  entered,  and 
this  applies  as  well  to  default  Judgm^its  as  to  others. 

— Schofleld  V.  Powell 373 

Oo«rts  of  probate  Jurisdietioii. 

^=9202(5).  The  statute  of  Alaska  does  not  require  a  notice  of  appeal 
to  bring  to  the  Judge  of  the  district  court  exceptions  and  objec- 
tions made  to  the  allowance  or  rejection  of  claims  against  the  es> 
tate  of  a  decedent ;  but  it  does  not  follow  that  the  appellant  may 
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dispense  with  any  notice  of  appeal,  or  may  choose  his  own  time 
for  filing  the  transcript  The  deficiency  may  be  supplied  by  anal- 
ogy, or  by  the  practice  within  a  reasonable  time,  or  may  be  con- 
trolled by  the  rules  of  court  The  rule  of  the  district  court  in 
division  No.  1  requires  that  such  appeal  be  talcen  within  30  days ; 
an  appeal  not  taken  within  time  dismissed. 

— In  re  Johnson's  Estate 114 


COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  «=9388(2). 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  Attachment;  Bankrupt- 
cy; Creditors'  Suit;  Execution;  Fraudulent  Conveyances;  Re- 
lease. 

Interest  on  default  or  delay  in  payment  of  obligation,  see  Interest 

CREDITORS'  SUIT. 

Joinder  of  parties,  see  Parties,  ^=»80(6). 

Remedies  In  cases  of  assignments,  see  Assignments  for  Benefit  of 

Creditors,  ^=»336. 
Remedies  in  cases  of  fraudulent  transfers,  see  Fraudulent  Convey- 
ances, <d=s>241(2)-^15(2). 

^=926.  The  failure  of  a  creditor  to  bring  his  creditors'  bill  on  be- 
half of  other  creditors  does  not  render  the  bill  generally  demur- 
rable, but  at  most  is  a  defect  of  parties  plaintiff,  which  can  be 
questioned  only  by  special  demurrer,  or  perhaps  by  answer. 

— ^Murray  v.   Sioux  Alaska  Mining  Co.,  239  Fed.  818, 
152  C.  C.  A.  604. 

CRIMINAL  LAW. 

Bail,  see  Bail,  ^=>43. 

Competency  of  witnesses,  see  Witnesses,  ^=9203. 

Habeas  corpus  to  review  proceedings,  see  Habeas  Corpus. 

Indictment,  information,  or  complaint,  see  Indictment  and  Informa- 
tion. 

Privilege  of  witness  as  to  answer  tending  to  subject  him  to  criminal 
prosecution,  see  Witnesses,  ^=s»297. 
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Remedy  by  appeal  or  writ  of  error  as  affecting  right  to  habeas  corpus, 
see  Habeas  Corpus,  ^=»4. 

Right  to  trial  by  jury,  see  Jury,  «=»29(2). 

Summoning,  attendance,  discharge,  and  compensati<m  of  Jurors,  see- 
Jury,  ^=>70. 

Particular  offenses. 

See  Contempt ;  Homicide ;  Nuisance,  <S=>63 ;   Rape. 

Assault  with  intent  to  commit  rape,  see  Rape,  «=>16. 

Violations  of  fish  laws,  see  Fish,  <©=>10(2). 

Nature  and  elements  of  crime  and  defense*  in  general. 

^=»13.  Pen.  Code  Alaska,  S  472,  provides  that  any  one  engaging  in 
the  sale  of  intoxicating  liquors,  who  Is  thereby  required  to  have 
a  license,  without  first  having  obtained  a  license,  shall  upon  con- 
viction be  fined  not  less  than  $100  nor  more  than  $2,000,  or  be 
imprisoned  for  not  less  than  one  month  nor  more  than  one  year. 
Held,  that  the  statute  is  not  Indefinite  and  uncertain,  as  failing 
to  disclose  the  place  of  imprisonment,  or  to  define  the  nature 
of  the  offense;  It  being  clear,  from  the  punishment  prescribed, 
that  the  section  deals  with  the  offense  as  a  misdemeanor  and  not 
as  a  felony. 

—Mustard  v.  Elwood,  223  Fed.  225,  138  C.  C.  A.  467. 

^=944.  To  constitute  an  indictable  offense  under  Com  p.  Laws  Alas- 
ka 1913,  S  2073,  making  it  a  punishable  offense  'if  any  person 
attempts  to  commit  any  crime  and  in  such  attempt  does  any  act 
toward  the  commission  of  sue*  crime  but  fails  or  Is  prevented 
or  Intercepted,"  there  must  have  been  an  intent  to  commit  the 
specific  crime,  and  In  addition  an  overt  act  toward  Its  commis- 
sion. 

— Wooldrldge  v.  United  States,  237  Fed.  775,  150  C.  C. 
A.  529. 

Preliminary  eomplaint,  affidavit,  warrant,  ezan&ination,  eoni* 
mitment,  and  summary  trial. 

^=9211(1).  Habeas  corpus  was  brought  to  test  the  suflaclency  of  the 
criminal  complaint  under  which  petitioner  is  held  to  trial.  Held, 
that  a  complaint,  from  which  it  can  be  gathered  what  the  offense 
charged  is,  is  sufilcient,  unless  the  charge  is  of  an  offense  un- 
known to  the  law,  and  unless  the  acts  charged  cannot  under 
any  circumstances  be  an  offense  under  existing  law. 

— In  re  Hernandez 421 

^=»241.  Defendant  brought  habeas  corpus  to  test  the  legality  of  his 
commitment  '*for  violation  of  section  187,  chapter  13,  of  the 
Alaska  Criminal  Code,"  under  which  he  was  charged  with  the 
"crime  of  concealing  a  person  wanted  for  the  commission  of  a 
crime."    Held,  the  latter  clause,  which  is  the  charging  part  in 
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the  commitment,  does  not  state  any  offense  known  to  the  law, 
but  It  Is  apparent  that  he  Is  to  be  held  to  await  trial  "for  viola- 
latlon  of  section  187,  chapter  13,  of  the  Alaska  Criminal  Code,*' 
which  Is  sufficient  to  point  out  a  charge.  It  Is  sufficient  If  the 
offense  Is  described  generally,  or  the  section  of  the  statute  Is 
pointed  out,  so  that  the  detaining  officer  can  see  that  he  Is  com- 
manded by  a  person  having  Jurisdiction. 

— In  re  Hernandez 421 

^=»258(2).  The  petitioner  was  convicted  of  libel  in  the  justice  court, 
and  sentenced  within  less  than  six  hours  after  the  verdict,  with- 
out his  consent.  He  brought  habeas  corpus  to  secure  release  up- 
on that  ground,  contending  the  Judgment  was  null  and  void  un- 
der section  2287,  Comp.  Laws  Alaska  1913.  Held,  petition  denied, 
because  the  provisions  of  section  2287,  Comp.  Laws  Alaska  1913, 
apply  only  to  the  rendition  of  Judgments  in  the  district  courts, 
and  not  to  those  In  the  Justice  courts,  which  latter  are  governed 
In  that  respect  by  section  2535  of  said  Laws. 

—O'Neill  V.  Jordan 81 

iEvidenoe. 

^s>304.  The  Circuit  Court  of  Appeals  takes  Judicial  notice  of  the 
general  topography  and  climatic  conditions  of  the  territory  with- 
in its  Jurisdiction,  and  Judicially  knows  that  Iditarod  Is  In  a 
remote  and  very  sparsely  settled  portion  of  Alaska,  and  that  In 
the  latter  part  of  September  transportation  to  and  from  that 
point  is  about  to  close,  naturally  resulting  in  the  departure  from 
that  section  of  many  of  those  who  wish  to  go  out  for  the  season. 
—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C.  A. 
602. 

•^=^S51,  The  flight  of  a  person  accused  of  crime  Is  competent  evi- 
dence against  him. 

—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C.  A. 
602. 

•^=»366(3).  In  a  prosecution  for  rape  upon  a  girl  under  the  age  of 
consent,  testimony  that  the  girl  informed  a  girl  acquaintance 
and  friend,  whom  she  met  on  the  street  shortly  after  leaving  the 
place  of  the  act,  of  the  circumstances,  and  that  she  had  received 
compensation,  Is  not  admissible  as  part  of  the  res  gestae,  it  ap- 
pearing that  the  act  complained  of  was  not  the  first  act  of  the 
kind,  and  the  statement  being  in  the  nature  of  interesting  in- 
formation between  Intimate  friends,  Instead  of  a  spontaneous 
exclamation  produced  by  shock,  etc. 

—Callahan  v.  United  States,  240  Fed.  683,  153  C.  C.  A. 
481. 

«=»369(2).  On  the  trial  of  the  defendant,  charged  with  murder  of  one 
Plunkett,  the  United  States  offered  to  introduce  evidence  of  prior 
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mysterious  disappearances  of  men  last  seen  with  tbe  defendant, 
and  of  certain  crimes  committed  by  the  defendant  in  connection 
with  said  other  disappeared  persons.  Held,  to  make  one  crimi- 
nal act  evidence  of  another,  a  connection  between  them  must 
have  existed  in  the  mind  of  the  actor,  linking  them  together  for 
some  purpose  he  intended  to.  accomplish.  The  evidence  <^ered 
cannot  be  so  connected  with  the  charge  against  the  defendant, 
and  is  denied. 

—United  States  v.  Krause 565 

^=»371(1).  In  a  prosecution  for  unlawful  assault  upon  the  person 
of  a  young  girl,  evidence  that  accused,  a  physician,  had  nearly 
3  years  before  assaulted  another  young  girl,  though  offered  to 
show  intent,  is  improperly  admitted,  introducing  a  collateral  Is- 
sue and  not  raising  a  logical  inference  that  accused  intended  by 
his  acts  to  assault  the  prosecutrix. 

—Hall  V.  United  States,  235  Fed.  869,  149  C.  C.  A.  181. 

^=s>422.    Where  two  defendants  charged  with  homicide  were  tried 
Jointly,  a  statement  made  by  one  of  them  was  admissible  against 
him,  but  not  against  his  codefendant,  unless  made  in  his  pres- 
ence and  ass^ited  to  by  him,  either  actually  or  Impliedly. 
— Itow  V.  United  States,  223  Fed.  25,  138  O.  C.  A.  439. 

Time  of  trial  and  oontinnaace. 

^=s>586.  An  application  for  the  postponement  of  a  trial  is  addressed 
to  the  sound  discretion  of  the  trial  court. 

—Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  4.39. 

^=s>594.  Defendants  moved  for  a  continuance  of  a  criminal  trial 
until  witnesses  could  arrive  in  Alaska  from  the  United  States. 
The  court  ordered  the  jury  to  be  impaneled  i)ending  their  arrival, 
and  refused  to  continue  the  trial  upon  learning  that  the  witness- 
es had  missed  their  steamer.  After  the  Jury  was  impaneled, 
counsel  for  the  defense  declined  to  make  an  opening  statement 
because  of  his  lack  of  opportunity  to  talk  with  such  witnesses, 
and  asked  to  reserve  that  privilege  until  he  had  that  opportuni- 
ty. Continuances  were  thereafter  granted  until  the  arrival  of 
such  witnesses,  and  when  the  trial  was  resumed  after  their  ar- 
rival counsel  made  no  opening  statement.  Held,  that  the  court 
did  not  abuse  its  discretion  in  the  matter  of  continuance,  es- 
pecially as  counsel  had  the  opportunity  to  obtain  the  witnesses' 
version  of  the  facts,  and  to  make  an  opening  statement,  and 
therefore  it  could  not  be  seen  that  defendants  were  prejudiced. 
—Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 

Trial. 

^s»635.  In  a  prosecution  for  rape  on  a  girl  under  the  age  of  consent, 
the  exclusion  from  the  courtroom  of  all  persons  save  litigants. 
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witnesses.  Jurors,  counsel,  officers  of  the  court,  and  representa- 
tives of  the  press  is  not  an  abuse  of  the  trial  court's  discretion. 
—Callahan  v.  United  States,  240  Fed.  683,  163  O.  O.  A. 
481. 

^=»673.  Where  the  statement  of  one  defendant  is  admitted  as  evi- 
dence against  him,  but  not  against  his  codefendant,  the  court 
should  instruct  the  jury  to  so  regard  it ;  and  if  the  codefendant 
wishes  to  be  relieved  from  the  Influence  of  such  evidence,  he 
should  ask  for  an  instruction  limiting  the  effect  thereof. 

— Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 

^=>678{3).  Indictment  under  Comp.  Laws  Territory  of  Alaska  1913, 
f  266,  charging  that  on  July  30,  1913,  defendant  wantonly  wast- 
ed and  destroyed  salmon  taken  in  the  waters  of  Alaska,  the  fact 
that  the  prosecution  introduced  evidence  tending  to  show  that 
defendant  committed  the  alleged  offense  on  July  26th  did  not 
show  that  the  government  or  the  law  elected  that  day  as  the 
particular  day  on  which  the  alleged  offense  must  be  proved  to 
have  been  committed. 

—Alaska  Packers'  Ass'n  v.  United  States,  244  Fed.  710, 
157  C.  C.  A.  158. 

^=»678(4).  Where  t^e  court  required  the  prosecution  to  elect  July 
28th  as  the  day  on  which  it  would  claim  that  the  offense  was 
committed,  the  admission  of  evidence  as  to  the  number  of  fish 
taken  by  defendant's  fishermen  on  July  25th,  26th,  and  27th,  and 
defendant's  failure  to  take  them  away,  and  the  necessary  dump- 
ing of  the  fish,  and  of  evidence  of  the  taking  of  fish  on  subse- 
quent days  extending  to  a  day  after  July  30,  1913,  and  of  de- 
fendant's failure  to  take  them  away,  in  consequence  of  which 
they  were  wasted  and  destroyed,  not  to  establish  a  series  of  dis- 
tinct crimes,  but  as  bearing  on  defendant's  guilt  on  July  28th, 
was  not  error. 

—Alaska  Packers'  Ass'n  v.  United  States,  244  Fed.  710, 
157  C.  C.  A.  158. 

^=>757.  In  a  criminal  case  it  was  improper  for  the  court  to  charge 
that  the  evidence  of  Indian  witnesses  was  entitled  to  as  much 
credit  as  the  evidence  of  white  men,  as  the  Jurors  were  the  ex- 
clusive Judges  of  the  weight  to  be  given  the  evidence. 

—Campbell  v.  United  States,  221  Fed.  186^  136  0.  G.  A. 
602. 

^=>778.  On  a  criminal  trial,  an  instruction  that  the  flight  of  a  per- 
son suspected  of  crime  was  a  circumstance  to  be  considered,  as 
tending  in  some  degree  to  prove  a  consciousness  of  guilt,  depend- 
ing on  the  motive  which  prompted  the  flight,  whether  conscious- 
ness of  guilt  and  a  fear  of  arrest  caused  the  flight,  o>  whether  it 
was  caused  from  some  other  and  more  innocent  motive,  was  not 
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erroneous,  as  excluding  the  idea  of  Innocent  flight,  and  failing  to 
tell  the  jury  that  flight,  though  proven,  was  not  necessarily  any 
evidence  of  the  crime. 

—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C.  A. 
602. 

^s»823.  Where  the  court  repeatedly  told  the  jury  that  they  were 
the  exclusive  judges  of  the  weight  to  be  given  the  evidence,  and 
from  the  instructions  as  a  whole  the  jury  must  have  understood 
that,  though  Indian  witnesses  were  as  competent  to  testify  as 
those  of  any  other  nationality,  their  credibility,  as  well  as  that 
of  all  other  witnesses,  was  a  matter  for  their  exclusive  determi- 
nation, an  instruction  that  the  evidence  of  Indians  was  entitled 
to  as  much  credit  as  that  of  white  men  was  not  reversible  error. 
-Campbell  v.  United  States,  221  Fed.  186,  136  C,  C.  A. 
602. 

^=»855.  On  a  criminal  trial,  defendants'  counsel  consented  to  the 
separation  of  the  jury,  and  the  court  instructed  them  not  to 
tallc  to  any  person  or  read  anything  regarding  the  case.  On  a 
motion  to  discbarge  the  jury  and  enter  a  mistrial,  on  the  ground 
that  they  must  have  read  a  newspaper  article  relative  to  the 
case,  the  court  examined  the  jury  and  became  satisfied  that  none 
of  them  had  seen  or  heard  anything  about  the  article.  Held, 
that  the  denial  of  the  motion  was  not  error. 

— Itow  V.  United  States,  223  Fed.  25,  138  C.  0.  A.  439. 

^=s>865.  A  verdict  returned  after  the  jury  had  deliberated  for  48 
hours  was  not  coerced  by  the  court,  though  after  the  foreman 
had  stated  that  the  jury  was  unable  to  agree  the  court  directed 
them  to  consider  the  case  further,  especially  where  accused  made 
no  objection  to  such  direction. 

—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C.  A. 
602. 

«=»885.  In  a  prosecution  under  act  of  June  26,*  1906,  c.  3547,  34 
Stat.  478,  intent  is  no  defense ;  mere  failure  to  comply  constitut- 
ing the  crime.  Therefore  the  fact  that  the  jury  which  convicted 
the  owner  of  a  fish  trap  recommended  clemency  on  the  ground 
that  there  had  been  a  substantial  compliance  with  the  section, 
25  feet  having  been  raised  or  lowered  in  a  V-shape,  does  not  in- 
validate the  conviction  on  the  ground  that  the  recommendation 
which  was  made  after  a  colloquy  between  the  court  and  fore- 
man constituted  a  special  verdict  inconsistent  with  conviction. 
— Thlinket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  C.  A.  319. 

^=s>901.  Where  defendant,  after  the  denial  of  his  motion,  for  di- 
rected verdict  on  the  ground  of  insufficiency  of  the  evidence,  In- 
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troduced  evidence,  the  motion  was  waived  where  It  was  not  re- 
newed at  the  close  of  the  trial. 

— Thllnket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  C.  A.  319. 

Jvdsment,  sentenoe,  aad  final  oommltment. 

^=s>996.  For  contumacious  opposition  to  the  order  of  the  court  the 
United  States  marshal  was  fined  $50  and  paid  the  fine  to  the 
clerk ;  subsequently  he  made  a  motion  to  have  the  entry  of  said 
fine  expunged  from  the  record,  remitted,  and  the  money  refund- 
ed, denying  any  intention  to  disregard  or  In  any  way  disrespect 
or  violate  the  order  of  the  court.  Held  that,  while  courts  may, 
during  the  term,  correct  or  recall  judgments  In  either  civil  or 
criminal  cases,  which  are  unexecuted,  yet  that,  when  a  fine  has 
been  Imposed,  paid,  and  the  record  completed,  the  court  has  no 
further  power  over  the  subject-matter,  and  can  give  no  relief. 
—In  re  Atkins 20 

Appeal  and  error,  and  certiorari. 

^s»l030.  One  convicted  of  a  crime  cannot  contend  on  writ  of  error 
that  he  was  denied  a  fair  trial,  by  being  placed  on  trial  within  a 
week  after  the  indictment  was  found,  where  he  employed  his 
own  attorney,  who  made  no  objection  to  going  to  trial  at  that 
time,  and  there  Is  nothing  to  show  any  prejudice  resulting  to 
him  from  the  short  time  between  the  indictment  and  the;  trial. 
—Walters  v.  United  States,  222  Fed.  892,  138  C.  C.  A. 
372. 

^s»1039.  Where  accused,  being  evidently  willing  to  take  a  chance 
of  a  favorable  verdict,  made  no  objection  to  the  court's  direction 
to  the  Jury  to  further  consider  the  case  after  the  foreman  had 
stated  that  they  were  unable  to  agree,  he  could  not  complain 
thereof. 

—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C.  A. 
602. 

^=»1043(2).  An  objection  to  evidence  In  general  terms  as  irrelevant, 
immaterial,  and  Incompetent  Is  too  general  to  be  considered 
on  error  If  In  any  possible  circumstances  It  could  be  deemed, 
or  could  be  made,  relevant,  material,  or  competent. 

—Rose  V.  United  States,  240  Fed.  685,  153  C.  C.  A.  483. 

^=»1054.  An  assignment  of  error  complaining  of  the  admission  of 
evidence  over  objection  might  well  be  overruled,  where  no  ex- 
ception was  taken  to  the  ruling  on  the  objection. 

— Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 

^s»il51.  A  ruling  on  an  application  for  the  postponement  of  a 
trial  is  not  reviewable,  unless  It  Is  clearly  shown  to  have  been 
a  gross  abuse  of  discretion. 

—Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 
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^=»1166%.  The  error,  if  any,  In  excusing  veniremen  on  the  govern- 
ment's challenge,  was  harmless,  where  accused  did  not  exhaust 
his  peremptory  challenges. 

—Campbell  v.  United  States,  221  Fed.  186,  136  O.  C. 
A.  602. 

^=s>1169(l).  In  prosecution  for  rape  on  girl  under  age  of  consent 
where  accused  contradicted  the  girl,  the  two  being  the  only 
witnesses  as  to  the  act,  the  admission  of  evidence  as  to  her 
statement  cannot  be  deemed  harmless. 

-Callahan  v.  United  States,  240  Fed.  683,  153  C.  C. 
A.  481. 

CRIMINATION. 

Compelling  witness  to  criminate  himself,  see  Witnesses,  ^=s>297. 

CROSS-EXAMINATION. 

Of  witnesses  in  general,  see  Witnesses,  ^s»275(5)-287(l). 

CRUELTY. 

Ground  for  divorce,  see  Divorce,  «s»27(l,  3,  8). 

DAMAGES. 

Excessive  damages,  ground  for  new  trial,  see  New  Trial,  ^=s>76. 
For  collision  of  vessels,  see  Collision,  «s»133. 
Release  of  claim  for  damages,  see  Release. 

liiqnldated  damages  aad  penalties. 

^s»79.  Where  the  seller  of  a  stock  of  goods  agreed  not  to  re-en- 
gage in  the  same  business  for  three  years,  and  promised,  in 
case  of  breach,  to  forfeit  the  sum  of  $2,000,  that  sum  will  be 
considered  as  liquidated  damages  and  not  as  a  penalty,  for  the 
damages  would  be  difficult  to  assess,  and  it  did  not  appear  that 
they  were  disproportionate;  the  stock  of  goods  having  been 
sold  for  practically  that  amount. 

— Fleischman  v.   Rahmstorf,   226  Fed.  443,   141   O.   C. 
A.  273. 

DEATH. 

Review  of  decisions,  see  Appeal  and  Error,  ^=s»264. 

DE  BENE  ESSE. 

See  Depositions. 
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DEBT. 

Taxes  as  debt,  see  Taxation,  ^s^L 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  Attachment;  Bankruptcy; 
Creditors'  Suit;   Execution;   Fraudulent  Conveyances;  Helease. 

Interest  on  default  or  d^ay  in  paym^t  of  obligation,  see  Interest. 

DECEIT. 

See  Fraud. 

DECLARATION. 

In  pleading,  see  Pleading. 

DECURATIONS. 

As  evidence,  see  Criminal  Law,  ^=s>422;    Marriage,  ^=»47. 

DECREE. 

Judgments  in  general,  see  Judgment 

DEDICATION. 

Operation  and  effeet. 

«s»50.  Where  the  owners  of  land  abutting  the  sea  dedicate  for 
street  purposes  a  strip  of  land  fronting  on  the  sea,  their  right 
as  littoral  owners  of  access  to  the  navigable  waters  in  front 
of  such  land  is  merged  in  the  public  right,  and  injunction  can- 
not issue  to  prevent  interference  with  such  right  by  the  building 
of  structures  on  the  tidelands. 

— ^Pacific  Coast  Co.  v.  James»  234  Fed.  505,  148  C.  C. 
A.  361. 

DEEDS. 

Preferences  by  debtor,  see  Bankruptcy,  ^=»161(1)-164. 
Validity  as  to  creditors  or  subsequent  purchasers,  see  Fraudulent 
Conveyances. 

Deeds  hy  or  to  particular  olaeeee  of  pereone.  - 
See  Indians,  ^=»15. 
Insolvent  debtors,  see  Bankruptcy,  ♦»161(1)-164. 
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Deeds  of  particular  species  of,  or  estates  or  interest  in,  property. 
See  Easements,  ^=»42;    Mines  and  Minerals,  ^=s>55. 

Fartiofdar  classes  of  deeds. 
Of  trust,  see  Assignments  for  Benefit  of  Credit<»« ;  Trusts,  ^s»43(3). 

Reqnieites  and  Talldity. 

^=s»56(2).  Tbe  parties  were  married  at  San  Diego,  Gal.,  in  1891,  where 
the  defendant  and  their  children  have  since  resided.  Plaintiff 
acquired  copper  mines  in  Alaska,  and  deeded  a  one^iuarter  inter- 
est in  a  mine  to  his  wife  in  1906.  In  1908  plaintiff  attempted  to 
sell  the  mines  to  parties  in  Chicago,  and  wrote  to  defendant  to 
send  him  a  deed  to  the  quarter  Interest,  so  that  he  might  sell  it 
for  her,  with  the  rest  of  the  interest  The  sale  was  not  made, 
and  plaintiff  returned  the  deed  to  her  without  recording,  and 
the  defendant  thereupon  destroyed  it.  In  June,  1913,  plaintiff 
secured  a  divorce  from  the  defendant  in  the  state  of  Washington. 
On  April  17,  1913,  this  action  was  begun  in  Alaska,  by  the  prayer 
of  which  plaintiff  demanded  "that  a  decree  of  this  court  be  en- 
tered quieting  his  [plaintiff's]  title  to  the  quarter  interest  of  the 
mine  mentioned.  The  evidence  disclosed  that  plaintiff  had  writ- 
ten to  the  defendant  many  letters  acknowledging  her  right  to  the 
mine,  and  the  court  held  that  the  plaintiff  had  no  right  to  or 
interest  in  the  premises;  that  the  deed  executed  by  defendant  to 
plaintiff  in  June,  1908,  was  never  in  a  legal  sense  delivered  to 
the  plaintiff,  and  it  was  never  the  intention  that  the  title  to  said 
property  should  pass  to  or  vest  in  plaintiff. 

—Hubbard  v.  Hubbard 4T8 

Reeording  and  regletratioii. 

^=s»82.  Uoder  the  statutes  in  force  in  Alaska  conveyances  of  real 
property  may  be  recorded,  but  a  record  is  not  required  for  all 
purposes.  As  between  the  parties  themselves  a  conveyance  is 
good  without  record. 

— Wooldridge  v.  Williams 149 

DEEDS  OF  TRUST. 

See  Trusts,  «=s>43(3). 

DE  FACTO  OFFICERS. 

See  Judges,  ^=s>ll,  26. 

DEFAULT. 

In  performance  of  contracts  in  general,  see  Contracts,  ^=»312-<319(1). 
Ju^ment,  see  Justices  of  the  Peace,  ^=»122(5). 
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DEFECTS. 

In  parties,  see  Parties,  «=380(6). 


Of  female,  see  Rape. 


See  Fraad 


DEFILEMENT. 

DEFRAUD. 

DELAY. 


Hindering   and   delaying;   creditors   bor   fraudulent    transfers,    see 

Fraudulent  Conveyances, 
riches,  see  Equity,  ^=»71(1). 

DELIVERY. 

Of  assignment  of  mechanic's  lien  claim,  see  Mechanics'  Liens,  ^=» 

203(1). 
Of  deed,  see  Deeds,  «s»56(2). 
Of  property  pledged,  see  Pledges,  ^=»11. 

DEMURRER. 

See  Mandamus,  «=9l65;   Parties,  «=s>80(6);   Pleading,  «=s>102(6),  193 
(1). 

DEPOSITARIES. 

Bailment  in  general,  see  Bailment. 

Deposits  incident  to  particular  occupations,  see  Banks  and  Banking. 


DEPOSITIONS. 

See  Witnesses. 

^=»64(4).  Where  a  party  has  been  subpoenaed  by  the  opposite  party  for 
the  purpose  of  taking  his  deposition  under  Comp.  Laws  1913,  § 
1476,  he  may  be  compelled  to  answer  those  questions  which  are 
relevant  and  material  to  the  issues  to  be  established  by  the  par- 
ty taking  the  deposition,  but  not  those  which  are  immaterial  or 
irrelevant,  or  which  are  more  properly  propounded  on  cross- 
examination,  when  the  witness  puts  in  his  own  case. 

— Goldstein  v.  Nelson 414 
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DEPOSITS. 

See  Bailment. 

DESCENT  AND  DISTRIBUTION. 

See  Escheat. 

DESCRIPTION. 

Mining  claims,  see  Mines  and  Minerals,  ^s»17(l). 

Of  subject-matter  of  contract,  specific  performance  dependent  on 

certainty,  see  Specific  Performance,  ^=s>20(2). 
Property  in  mechanic's  lien  claim,  see  Mines  and  Minerals,  ^s»114. 

DESERTION. 

Of  husband  or  wife,  see  Divorce,  ^=s>37(22);  Husband  and  Wife,  ^=> 
283(2). 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DEVELOPMENT. 

Of  mines,  as  affecting  validity  of  location,  see  Mines  and  Minerals, 
^s>2o. 

DILIGENCE 

Affecting  right  to  equitable  relief  in  general,  see  Equity,  ^=971(1). 
Affecting  right  to  new  trial,  see  New  Trial,  ^=s»96. 

DIRECTING  VERDICT. 

See  Trial,  «s>168,  420. 

DIRECTORS. 

See  Banks  and  Banking,  ^=s>54(l),  77(4,  6),  253;   Corporations^  «s» 
298(5),  407(2). 

DIRECTORY  PROVISIONS. 

Of  statutes,  see  Statutes,  ^=^227. 

DISABILITIES. 

See  Indians ;   Infants. 
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DISBURSEMENTS. 

Costs  in  general,  see  Costs. 

DISCHARGE. 

See  Accord  and  Satisfaction;  Belease. 
Attachment  lien,  see  Attachment,  ^=s»191,  271. 

DISCOVERY. 

See  Depositions. 

Minerals,  see  Mines  and  Minerals,  ^=»17(1). 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  see  Pleading,  ^=»236. 
Continuance,  see  Criminal  Law,  ^s»586. 
Cross-examination  of  witness,  see  Witnesses,  ^s»280. 
Excluding  persons  from  courtroom,  see  Criminal  Law,  ^=»635. 
Joinder  of  causes  of  action,  see  Equity,  ^=s>148(l). 
Mandamus,  see  Mandamus,  ^s>7. 
New  trial,  see  New  Trial,  ^=»76. 
Ordering  special  venire,  see  Jury,  ^s»70. 

Review  of  discretion,  see  Appeal  and  Error,  ^=s>959(4);  Criminal 
Law,  ^=»115L 

DISCRIMINATION. 

Denial  of  equal  protection  of  laws,  see  Constitutional  Law,  ^=s> 
245. 

Special  privileges  or  immunities  and  class  legislation,  see  Constitu- 
tional Law,  «=»206(1),  208(7). 


DISMISSAL  AND  NONSUIT. 

Appeals  from  probate  courts,  see  Courts,  «=»202(5). 
At  trial,  on  failure  of  proof,  see  Trial,  ^=»419. 
Judgment  on  dismissal  or  nonsuit  as  bar  to  another  action,  see 
Judgment,  ^=s>570(5). 

DISPOSSESSION. 

See  Forcible  Entry  and  Detainer. 
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DISPUTE. 

Submission  to  court  without  action,  see  Submission  of  Controversy. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 

DISSOLUTION. 

Attachment,  see  Attachment,  ^=9271. 

Mining  partnership,  see  Mines  and  Minerals,  ^=»100. 

Partnership,  see  Partnership,  ^=s>264,  325(1,  2). 

DISTRICT  AND  PROSECUTING  ATTORNEYS. 

Privileged  communications,  see  Witnesses,   ^=»203. 

DIVIDENDS. 

Wrongful  declaration  of  dividends,  see  Banks  and  Banking,  ^s>54 
(1),  77(4,  6). 

DIVORCE. 

Separation  agreements  and  separate  maintenance,  see  Husband  and 
Wife,  <5=»283(2),  301. 

Nature  and  form  of  remedy. 

^=»3.  When  the  American  colonies  and  the  states  of  the  Union 
adopted  the  common  law  of  England,  they  did  not  adopt  the 
ecclesiastical  law  pertaining  to  marriage  and  divorce,  so  that, 
in  the  absence  of  constitutional  provision  or  express  legislation, 
no  American  tribunal  has  Jurisdiction  to  grant  a  divorce. 
—Cotter  V.  Cotter,  225  Fed.  471,  139  C.  C.  A.  453. 

Ground*. 

^s»22.  About  November  15,  1910,  defendant  procured  a  marriage 
license  from  the  authorities  at  Vancouver,  B.  C,  authorizing  the 
plaintiff  and  defendant  to  intermarry.  Plaintiff  was  a  woman 
of  foreign  birth,  unfamiliar  with  the  English  language  and  cas- 
toms.  She  was  informed  by  the  defendant  that  said  paper  or 
marriage  license  was  all  the  formality  or  ceremony  necessary  to 
constitute  marriage.  Plaintiff  agreed  with  the  defendant  to  be- 
come his  wife,  and  they  resided  together,  openly  and  notoriously, 
as  husband  and  wife  from  that  time  till  this  suit  was  brought  fbr 
divorce.    Held^  the  parties  were  married  by  contract  or  common- 
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law  marriage,  and  that  the  plaintiff  was  entitled  to  the  divorce 
prayed  for. 

— McDaniels  v.  McDaniels 107 

^=s>27(l).  In  determining  what  conduct  constitutes  cruelty,  regard 
must  be  had  to  the  provisions  of  the  statutes  and  the  circum- 
stances of  each  particular  case,  keeping  always  in  view  the 
physical  and  mental  condition  of  the  parties  and  their  character 
and  social  status. 

—Day  V.  Day 584 

^=s»27(3).  Plaintiff,  the  husband,  brought  suit  for  divorce  upon  the 
ground  of  "cruel  and  inhuman  treatment  calculated  to  impair 
health  or  endanger  life."  The  evidence  disclosed  that  the  de- 
fendant treated  the  plaintiff  with  indifference  and  her  domestic 
duties  with  neglect,  and  for  many  years  grievously  failed  to  per- 
form her  marital  obligations,  and  has  tested  the  plaintiff's  pa- 
tience and  temper  almost  beyond  endurance.  These  facts,  how- 
ever, do  not  constitute  "cruel  and  inhuman  treatment  calculated 
to  impair  health  or  endanger  life''  of  the  husband.  Divorce 
denied,  and  complaint  dismissed. 

— Cowden  v.    Cowden 311 

^=s»27(8).  A  false  charge  of  adultery,  made  by  the  husband  against 
the  wife,  which  was  not  sustained  by  any  testimony,  taken  in 
connection  with  other  false  charges  made  by  the  husband  against 
the  wife,  and  proof  of  general  ill  treatment,  are  sufficient  grounds 
for  the  court  to  grant  the  wife  a  divorce  on  her  cross-complaint. 
— Olsen  V.  Olsen 459 

^=»27(8).  False  accusations  of  Infidelity,  abuse  which  causes  mental 
suffering  and  produces  ill  health,  may  constitute  cruel  and  in- 
human treatment. 

—Day  V.  Day 584 

^=»37(22).  Cruelty  on  the  part  of  either  spouse,  carried  to  such  an  ex- 
tent as  to  drive  the  other  from  home,  will  constitute  desertion 
on  the  part  of  the  spouse  inflicting  such  cruelty. 

—Day  V.  Day 584 

Jvrisdiotion.,  prooeedinsSf  and  relief. 

^=s>91.  The  plaintiff  brought  suit  for  divorce,  but  did  not  allege  in 
his  complaint  that  he  had  been  an  inhabitant  of  the  district  of 
Alaska  for  two  years  prior  thereto.  On  demurrer,  held,  the 
nonallegation  of  the  fact  of  such  residence  is  fatal  to  the  Juris- 
diction of  the  court.    Demurrer  sustained. 

— ^Anderson  v.  Anderson i 138 

Alimony,  allovancei,  and  disposition,  of  property. 

«=>241.  Under  Ballinger's  Ann.  CJodes  &  St.  Wash.  §  5723,  provid- 
ing that  in  granting  a  divorce  the  court  shall  make  equitable 
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disposition  of  the  property  of  the  parties,  having  regard  to  their 
respective  merits,  and  the  condition  in  which  they  will  be  left 
by  the  divorce,  the  superior  court  of  the  state  of  Washington 
had  power  to  award  permanent  alimony  in  the  form  of  monthly 
payments  for  the  support  and  maintenance  of  the  wife. 
—Cotter  V.  Cotter,  225  Fed.  471,  139  C.  C.  A.  453. 

^=s»245.  In  the  state  of  Washington,  while  the  court  may  perma- 
nently discontinue,  until  further  order,  alimony  granted  in 
monthly  installments,  it  may  not  modify  a  decree  as  to  in- 
stallments past  due  and  unpaid. 

—Cotter  V.  Cotter,  225  Fed.  471,  130  C.  O.  A.  453. 

Operation,  and  eiVeot  of  dlToroe,  and  rl«:kts  of  dlTOVoed  pevscms. 

^=»331.  In  an  action  in  the  territory  of  Alaska  on  a  decree  of  the 
superior  court  of  the  state  of  Washington  awarding  alimony  in 
a  divorce  suit,  the  allegation  of  the  complaint  that  such  court 
was  one  of  general  Jurisdiction  was  sufficient  to  sustain  the 
action,  as  showing  that  the  court  had  Jurisdiction  to  grant  di- 
vorces, since  Jurisdiction  to  grant  divorces  is  so  generally  con- 
ferred upon  courts  of  general  Jurisdiction  In  the  United  States 
that  it  is  the  exception  and  not  the  rule  that  such  courts  have 
no  Jurisdiction  over  such  causes. 

—Cotter  V.  Cotter,  225  Fed.  471,  139  C.  O.  A.  453. 

^s»331.  In  an  action  in  the  territory  of  Alaska,  on  a  decree  of  the 
superior  court  of  the  state  of  Washington  awarding  alimony  in 
a  divorce  suit,  the  complaint,  alleging  that  the  court  was  empow- 
ered, under  the  laws  of  the  state,  to  grant  permanent  alimony, 
citing  the  clause  of  the  statute  relied  on,  also  alleging  that  the 
court  was  of  general  Jurisdiction,  stated  a  cause  of  action  as 
against  the  objection  that  it  did  not  show  that  the  state  court 
had  Jurisdiction  to  grant  divorces. 

—Cotter  V.  Cotter,  225  Fed.  471,  139  C.  O.  A.  453. 

^8»331.    In  an  action  on  a  decree  of  a  state  court  awarding  per- 
manent alimony,  the  plaintiff  fails  If  the  proof  does  not  sus- 
tain the  Jurisdiction  of  the  state  court  In  divOTce  cases^ 
—Cotter  V.  Cotter,  225  Ted.  471,  139  C.  O.  A.  453. 

^=»331.  A  decree  awarding  alimony  payable  in  future  installments 
constitutes  a  proper  basis  for  suit  in  another  Jurisdiction  un- 
der the  "full  faith  and  credit"  clause  of  the  federal  Constitu- 
tion, unless  the  right  to  receive  the  alimony  is  so  discretionary 
with  the  court  rendering  the  decree  that,  even  in  the  absence  of 
application  to  modify  it,  no  vested  right  in  the  payments  exists. 
—Cotter  V*  Cotter,  225  Fed.  471,  139  C.  O.  A.  453. 
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DOCKS. 

See  Navigable  Waters,  «es»43(2);  Wharves. 

Ck>llision  with  vessels  at  dodis,  see  Collision,  e=9968b 

DOCUMENTS. 

As  evidence,  see  Evidence,  «=s>347-n356. 

DOMICILE. 

Parties  to  suit  for  divorce,  see  Divorce,  ^=a9L 

DOUBLE  TAXATION. 

See  Licenses,  ^s»7(8). 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUNKARDS. 

Habitual  drunkenness  ground  for  divorce,  see  Divorce,  •s»22. 

DUMMY  FISH  TRAPS. 

See  Licenses,  ^s»7(l). 

EASEMENTS. 

See  Dedication;    Navigable  Waters. 

Creation,  ezlstenoe,  and  terminatiiiau 

«s»5.  There  can  be  no  question  that,  to  establish  a  prescriptive 
right  to  easement,  the  user  must  have  been  open,  continuous, 
and  adverse,  under  claim  of  title  or  right,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  servient  estate. 

— ^Roberts   v.   Jaeger 190 

Extant  of  rlsl&t,  nsa,  and  obstnietlon. 

^=s»42.  The  defendant  purchased  land  from  plaintiff,  and  in>  the 
contract  for  conveyance  it  was  agreed:  **It  is  expressly  pro- 
vided, however,  that  in  event  of  necessity  that  Boston  Group 
Gold  Mining  Company  shall  have  a  right  of  way  over  the  wester- 
ly part  of  the  above-described  tract  to  reach  its  mining  proper- 
ty."   On  suit  brought  by  plaintiff  to  prevent  the  defendant  from 

For  cases  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Indexes  see  same  toplo 
and  KEY-NUMBER 


Digitized  by  VjOOQ  IC 


Eeelesijwtleal  Iaw        6  ALASKA  REPORTS 

obstructiDg  a  road  existing  across  said  tract,  held  the  contract 
is  not  for  any  particular  road,  but  for  a  right  of  way,  the  right 
to  make  a  road.  Before  the  transfer  of  the  land  the  plaintiff 
owned  both  the  land  and  the  road  thereon.  It  had  no  easement 
therein,  but  the  Jus  disponendi  thereof.  After  tlie  transfer  it 
had  only  the  reserved  right  to  build  a  road  across  the  property 
when  the  necessity  shall  artse.  No  proof  is  made  of  the  neces- 
sity, and  the  action  is  dismissed  without  prejudice. 

—Boston  Group  Gold    Min.  Co.  t.   Britt ; 552 

ECCLESIASTICAL  LAW. 

See  Divorce,  ^s»3. 

EDUCATION. 

See  Parent  and  Otiild,  ^=»3(1). 

EIGHT-HOUR  LAW. 

Subject  and  title,  see  Statutes,  «s»114(7). 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  «=s>6<2),  9(1). 

Trial,  Judgment,  atforcement  of  Jvdsment,  and  review. 

^=>122.  In  the  execution  of  a  writ  of  ejectment  against  Jimmie 
Young,  the  United  States  marshal  ejected  one  Jennie  Toung  from 
the  premises  described  in  the  writ.  She  filed  a  petition  in  the 
court,  claiming  title  to  the  property  in  her  own  right,  and  alleged 
that  she  was  the  owner  thereof,  holding  adversely  to  all  the 
world,  when  ejected  by  the  marshaL  She  prayed  the  court  to  is- 
sue a  writ  of  restitution,  commanding  the  marshal  forthwith  to 
restore  her  possession  of  the  pr<^)erty.  Held,  the  petitioner  was 
not  a  party  to  the  suit  in  which  the  writ  of  ejectment  issued. 
This  court  has  jurisdiction  in  a  summary  proceeding  to  award  a 
writ  of  restitution  in  those  cases  where  the  officer,  in  the  execu- 
tion of  a  writ  of  ejectment  issuing  from  this  court,  has  taken  the 
property  of  one  not  a  party  to  the  ejectment  suit 

—In  re  Young 706 

^=s>122.  It  is  a  settled  rule  of  practice  that  no  tenant,  who  was  in 
possession  anterior  to  the  commencement  of  an  ejectment,  can  be 
dispossessed  upon  u  judgment  and  writ  of  possession  to  which 
he  was  not  a  party.  If  an  officer  with  a  writ  shall  eject  such  a 
party,  he  will  be  restored  by  the  court  to  the  possession,  on 
motion  made  for  that  purpose. 

—In  re  Young 706 
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ELECTION. 

Between  acts  of  accosed,  proof  of  which  is  offered  under  one  count, 

see  Criminal  Law,  «s»678(3,  4). 
Between  causes  of  action  counts,  or  defenses,  see  Pleading,  ^=9369. 
Between  counts  in  indictment  or  information,  see  Indictment  and 

Information,  «s»132(3). 
Under  Workmen's  Compensation  Act,  see  Master  and  Servant,  ^=> 

351. 

ELECTIONS. 

Mandamus  against  canvassing  board,  see  Mandamus,  ^=»3(4),  64- 
151(1). 

BisHt  of  suffrage  and  resvlatioii  thereof  in.  seneral. 

^s»3.  The  elective  franchise  is  not  one  of  the  natural  rights  of  man, 
but  has  always  been  hedged  about  with  some  restrictions  of  posi- 
tive statutory  enactments;  elections  being  a  contrivance  of  the 
government,  which  prescribes  who  are  electors,  how  they  may 
exercise  their  will,  and  a  description  of  the  ballot  which  shall 
be  used. 

— ^Territory  v.  Canvassing  Board 602 

Ballots. 

^=:»161.  As  elections  are  contrivances  of  government,  which  prescribe 
who  are  electors  and  how  they  may  express  their  will,  and  it  is 
a  legitimate  exercise  of  power  to  prescribe  the  description  of  the 
ballot  which  shall  be  used,. Australian  ballot  statutes,  being  de- 
signed to  preserve  the  secrecy  of  the  ballot,  and  to  prevent 
fraud,  intimidation,  and  bribery,  should,  in  view  of  the  previous 
abuses,  be  construed  as  mandatory,  for,  if  not  so  construed,  the 
abuses  against  which  they  were  directed  may  continue. 

— ^Territory  v.  Canvassing  Board 602 

^=»162.  Sess.  Laws  1915,  c.  25,  §  1,  declares  that  the  clerks  of  the 
district  court  shall  prepare  ballots  for  use  in  their  respective 
divisions.  Prior  to  this  time,  every  person  voting,  or  some  pri- 
vate person,  had  prepared  for  him  the  ballots  used.  Section  2 
prescribes  the  form  of  the  ballot,  while  section  3  declares  that 
this  ballot  shall  be  headed  "Official  Ballot,"  and  provides  for 
stubs  on  the  ballot,  to  be  torn  therefrom  to  identify  the  same  as 
an  official  ballot  before  being  placed  in  the  box.  Section  10  de- 
clares that  the  words  "Official  Ballot,"  indorsed  by  the  clerk  of 
the  court,  shall  appear  on  the  outside  of  every  ballot;  and  sec^ 
tions  17  and  19  respectively  provide  that  each  voter  shall  be 
given  an  official  ballot  on  entering  the  voting  place,  with  which 
he  shall  retire  to  the  booth  or  screen,  and  there  mark  the  same. 
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and  tliat  when  a  ballot  is  marred  by  the  voter  he  may  reoeive  a 
second  and,  If  necessary,  a  third,  but  no  more,  while  any  voter 
who  is  blind,  or  otherwise  incapable  of  marking  his  ballot,  may 
demand  that  the  Judges  of  election  assist  him,  and  this  the 
judges  shall  do.  Section  21  declares  that,  in  any  precinct  where 
no  official  ballots  have'  been  received,  the  voters  are  permitted  to 
write  or  print  their  ballots;  while  sections  24,  30,  34,  and  38  pre- 
scribe election  offenses,  making  it  a  misdemeanor  for  election 
officials  to  mark  ballots  with  a  distinguishing  mark,  or  for  any 
one  to  unlawfully  print,  distribute,  or  have  in  his  possession  of- 
ficial ballots.  Held,  in  view  of  the  provisions  for  distribution  of 
official  ballots,  and  that  the  word  "offidar*  means  derived  from 
the  proper  office  or  officer,  the  statute  is  mandatory,  and  official 
ballots  must  be  used,  unless  none  have  been  received. 

— Territory  v.  Canvassing  Board 602 

^=»162.  Section  21  above  quoted  is  not  an  exception  to  the  statute, 
but  is  a  proviso. 

— ^Territory  v.  Canvassing  Board 002 

9=9l62.  One  justifying  the  use  of  unofficial  ballots  under  Sess.  Laws 
1915,  c.  25,  §  21,  declaring  that,  in  any  precinct  where  no  official 
ballots  have  been  received,  the  voters  are  permitted  to  prepare 
or  print  their  own  ballots,  has  the  burden  of  proving  that  no 
official  ballots  were  received;  the  section  being  a  proviso  and  the 
absence  of  such  proof  being  equivalent  to  prima  fade  evidence 
that  the  case  did  not  fall  within  the  proviso. 

— ^Territory  v.  Canvassing  Board 002 

Oondnot  of  eleotion. 

^=»198.  When  a  statute  expressly  or  by  fair  Implication  declares  any 
act  to  be  essential  to  a  valid  election,  or  that  an  act  shall  be  per- 
formed in  a  given  manner,  and  no  other,  such  provisions  are 
mandatory  and  exclusive. 

— ^Territory  v.  Canvassing  Board 602 

Connt  of  Totes,  returns,  and  oanvaM. 

^=»248.  The  question  as  to  what  papers  constitute  the  official  re- 
turns Is  purely  a  matter  of  statutory  regulation. 

— ^Territory  v.  Canvassing  Board 602 

^=»248.  Only  such  papers  as  the  statute  requires  may  be  regarded  as 
election  returns,  and  hence,  where  Comp.  Laws  1913,  §  402,  made 
no  provision  for  the  return  of  certificates,  save  with  the  orig- 
inal papers,  a  certificate  or  affidavit  by  the  election  officials  of 
a  precinct,  made  after  the  returns  were  filed,  that  no  official 
ballots  were  received,  cannot  be  considered. 

— ^Territory  v.  Canvassing  Board 602 
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«=»2S0.  Under  Comp.  Laws  1913,  §  896»  requiring  the  Judges  of  each 
election  precinct  to  make  the  return  under  their  hands  and  seals, 
and  providing  that  one  duplicate  of  their  certificate  and  the  reg- 
ister of  votes  shall  be  sent  to  the  clerk  of  the  court,  and  the  oth- 
er duplicate  and  all  ballots  shall  be  sent  to  the  canvassing  board, 
a  certified  copy  of  a  certificate  made  by  the  election  clerk,  not 
certified  by  the  election  judges,  cannot  be  canvassed. 

— ^Territory  v.  Canvassing  Board 602 

^==>250.  As  there  are  three  Judges  of  election,  and  a  majority  can  act, 
a  certificate  setting  forth  that  no  <^cial  ballots  were  received 
cannot  be  rejected,  because  it  appeared  that  one  of  the  three 
judges  swore  the  other  two,  It  appearing  that  he  signed  the  oath 
form  also,  for  that  would  amount  at  most  to  a  mere  irregularity. 
— Territory  v.  Canvassing  Board 602 

^==9253.  Where  election  returns  are  false  upon  their  face,  and  show 
a  reckless  disregard  of  the  terms  of  the  statute,  they  should  be 
disregarded. 

— Territory  v.  Canvassing  Board 602 

^=»258.    A  majority  of  a  canvassing  board  is  a  lawful  quorum,  and 
may  act  for  the  board,  unless  the  statute  requires  unanimity. 
— ^Territory  v.  Canvassing  Board 602 

^=»259.  Comp.  Laws  1913,  §  402,  declares  that  the  election  board  of 
each  polling  place,  as  soon  as  the  polls  are  closed,  shall  immedi- 
ately publicly  proceed  to  open  the  ballot  boxes  and  count  and 
canvass  the  votes  cast,  and  they  shall  thereupon,  under  their 
hands  and  seals,  make  out  in  duplicate  a  certificate  of  .the  result 
of  such  election,  specifying  the  number  of  votes  cast  for  each 
candidate,  and  they  shall  then  immediately,  carefully,  and  se- 
curely seal  up  in  one  envelope  one  of  said  duplicate  certificates, 
and  one  of  the  registers  of  votes,  all  the  ballots  cast,  and  all  af- 
fidavits made,  and  mail  such  envelope,  with  said  papers,  to  the 
Governor  of  Alaska  at  his  place  of  residence.  The  return  from 
a  precinct  contained  the  certificate  of  the  election  board  as  to 
the  number  of  votes  cast,  the  register  of  votes,  and  nonofficial 
ballots  corresponding  to  the  number  of  votes  cast.  Held,  that  as,, 
under  the  returns  which  were  sent  to  the  Governor  as  a  member 
of  the  canvassing  board,  the  board  is  to  canvass  the  whole  of 
the  return,  and  not  simply  a  part  of  the  return,  the  returns  from 
the  precinct  must  be  rejected ;  it  appearing  that  the  ballots  cast 
were  all  nonofficial  ballots,  instead  of  official  ballots,  as  prescrib- 
ed by  statute. 

— ^Territory  v.  Canvassing  Board 602 

^=9259.  In  such  case,  as  there  was  no  certificate  showing  that  no  of- 
ficial ballots  were  received,  which  under  Sess.  Laws  1915,  c.  25, 
§  21,  would  have  justified  the  use  of  nonofficial  ballots,  such 
ballots  cannot  be  counted  on  the  theory  that  there  is  a  presump- 

For  cases  In  Dec.  Dig.  ft  Am.  Dig. ,  Key-No.  Series  ft  Indexes  see  same  topia 
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tion  that  election  officials  did  their  duty,  and  merely  omitted  to 
prepare  or  transmit  the  certificate  that  no  official  ballots  bad 
been  received,  for  the  statute  makes  the  certificate  a  condition 
precedent  to  the  counting  of  nonoffldal  ballots. 

— ^Territory  v.  Canvassing  Board 602 

^s»259.  In  such  case,  as  the  Legislature  has  power  to  prescribe  the 
conditions  as  to  voting,  the  nonofficlal  ballots  cannot  be  count- 
ed on  the  theory  that  to  reject  them  would  disfranchise  all  the 
voters  at  the  precinct 

— ^Territory  v.  Canvassing  Board 602 

ELECTRICITY. 

<s»ll.  A  written  contract  by  the  owner  of  an  electric  power  plant 
to  furnish  at  its  power  house  **a  current  of  not  to  exceed  300 
electric  horse  power"  for  a  consideration  received  cannot  be 
construed  to  require  the  furnishing  of  three  or  more  times  such 
current  when  necessary  to  start  a  certain  type  of  motor,  although 
such  motors  were  in  use  by  the  other  party  when  the  contract 
was  made,  and  it  was  known  that  the  current  was  to  be  used 
for  their  operation,  but  the  necessity  of  a  large  additional  cur- 
rent for  starting  purposes  was  not  anticipated  or  thought  of 
by  either  party. 

— ^Alaska  Treadwell  Gold  Mining  Co.  v.  Alaska  Qas- 
tineau  Mining  Co.,  214  Fed.  718,  131  C.  C.  A.  24. 


ELIGIBILITY. 

jOf  public  officers  in  general,  see  Officers,  ^=»30. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  see  Municipal  Corporations, 
«=»562(2). 

EMPLOYERS'  LIABILITY  ACT. 

See  Commerce,  ^=»8;  Master  and  Servant,  ^=»86. 

EMPLOYES. 

See  Master  and  Servant. 

ENACTMENT. 

Of  statutes,  see  Statutes,  ^=s>16(l)-61. 
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ENTERTAINMENT. 

See  Theaters  and  Shows. 

ENTRY. 

Of  public  lands,  see  PuDllc  Lands,  ^==>31^39(6). 

On  land  by  force,  see  Forcible  Entry  and  Detainer. 

ENTRY,  WRIT  OF. 

Actions  for  forcible  entry  and  detainer,  see  Forcible  Entry  and  De- 
tainer, <&=>6(2),  9(1). 

Actions  for  recovery  of  possession  of  real  property,  and  damages  for 
detention  thereof,  see  Ejectment 

EQUALITY  AND  UNIFORMITY. 

Taxation,  see  Licenses,  «=>7(8). 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  ^s»245. 

EQUITABLE  ESTATES. 

See  Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=»56-68(2). 

EQUITY. 

Equitable  estates,  see  Trusts. 
Equitable  estoppel,  see  Estoppel,  ^=»56-68(2). 

Supersedeas  or  stay  of  proceeding  on  appeal,  see  Appeal  and  Er- 
ror, «=3>478, 

Particular  subjects  of  equitable  furisdiction  and  equitable  remedies. 

See  Creditors*  Suit;  Fraudulent  Conveyances,  «=»241(2)-515(2) ;  In- 
junction;  Interpleader;   Specific  Performance;  Trusts. 

Bankruptcy  proceedings,  see  Bankruptcy,  ^==>11. 

Jurisdiotion,  principles,  and  majdins. 

^=»39(1).    The  plalntifTs  brought  a  suit  for  injunctive  relief  and  for 
damages,  a  suit  to  enjoin  a  trespass  and  for  an  accounting. 

For  cases  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Indexes  see  same  topic 
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Held,  a  court  of  equity,  havlDg  acquired  Jurisdiction  for  one 
purpose,  will  retain  it  for  the  administration  of  full  relief. 

— Duffy   V.   Strandberg. 353 

^=s>66.  Under  the  rule  that  he  who  seeks  equity  must  do  equity, 
specific  performance,  which  is  a  discretionary  remedy,  will  be 
denied,  where  complainant  does  not,  on  his  part,  show  compli- 
ance with  the  substantial  conditions  of  a  contract 

—Ellis  V.  Treat,  236  Fed.  120,  149  G.  C.  A.  330. 

Laekes  and  stale  demands. 

^=»71(1).  No  rule  of  law  is  better  settled  than  that  a  court  of  equity 
will  not  aid  a  party  whose  application  is  destitute  of  conscience, 
good  faith,  and  reasonable  diligence,  but  will  discourage  stale 
demands,  for  the  peace  of  society,  by  refusing  to  interfere  where 
there  have  been  gross  laches  In  prosecuting  rights,  or  where 
long  acquiescence  in  the  assertion  of  adverse  rights  has  occurred. 
—Alaska  Northern  Ry.  Co.  v.  Alaska  Cent.  Ry.  Co..  .304 

Pleadias. 

^=»148(1).  The  court,  under  Alaska  statute  as  to  Joinder  of  causes 
of  action,  had  discretion  to  permit  the  Joinder  of  causes  of  ac- 
tion for  diminishing  the  assets  of  the  bank  by  permitting  sub- 
scribers to  surrender  stock  and  for  declaring  an  illegal  dividend. 
— Jesson  V.  Noyes,  245  Fed.  46,  157  C.  C.  A.  342. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCHEAT. 

Retrospective  operation  of  laws,  see  Constitutional  Law,  ^saIOO. 

^=92.  Louis  Camicia  died  intestate  without  heirs,  leaving  real  and 
personal  estate  at  Valdez,  Alaska,  May  12,  1912.  Defendant  Fish 
was  appointed  administrator.  At  the  date  of  his  death  the  stat- 
utes of  the  United  States  applicable  to  Alaska  provided  that 
property  so  situated  "shall  escheat  to  and  become  the  property  of 
the  United  States."  Subsequently,  and  on  April  30,  1913,  the 
Legislature  of  Alaska  passed  an  act  amending  the  law  of 
escheat  in  Alaska,  and  provided  that  such  an  estate  "shall  es- 
cheat to  and  become  the  property  of  the  territory  of  Alaska" 
(Laws  1913^  c.  73).  Thereupon  the  territory  of  Alaska  intervened 
in  these  proceedings  and  claimed  the  Camicia  estate  by  virtue  of 
the  amended  act.  Held,  the  Legislature  had  power  to  pass  the 
act  providing  for  the  change  in  the  line  of  escheat  from  the  Unit- 
ed States  to  the  territory  of  Alaska,  but  also  held  that  the  title 
to  the  Camicia  estate  had  vested  in  the  United  States  immedi- 
ately on  the  death  of  Camicia,  and  the  title  so  vested  precluded 
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the  Legislature  of  Alaska  from  changing  the  course  of  the  es- 
cheat as  to  that  property. 

—United  States  v.  Fish 31 

^s»7.  In  Alaska  the  escheat  of  an  estate  actually  occurs  or  takes 
place,  or  becomes  vested,  in  a  case  like  the  one  at  bar,  imme- 
diately upon  the  death  of  the  intestate;  that  the  right  instantly 
accrues  to  the  sovereign,  as  some  of  the  authorities  express  it, 
as  "the  last  heir" ;  and  that  the  proceedings  required  by  law,  in 
the  nature  of  office  found,  are  merely  proceedings  to  establish  by 
legal  proof  that  right  which  has  already  accrued  or  become  vested 
or  fixed. 

—United  States  v.  Fish 31 

ESTABLISHMENT. 

.Of  trusts,  see  Trusts,  «s»365(2-4). 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy. 

ESTOPPEL 

By  Judgment,  see  Judgment,  «=s>570(5),  713(2),  720. 

By  submission  of  controversy,  see  Submission  of  Controversy,  ^=»14. 

Equitable  estoppel* 

^=»56.  Where  defendant,  having  agreed  to  transfer  the  mining 
claims  to  a  corporation  to  be  formed  and  to  deliver  a  percentage 
of  the  stock  to  complainants,  leased  the  claims,  the  incorpora- 
tion being  abandoned,  under  an  Instrument  reciting  that  com- 
plainants were  the  owners  of  a  percentage  of  the  property,  de- 
fendant is  not  estopped,  complainants  not  having  changed  their 
position,  from  denying  that  they  had  title  to  any  part  of  the 
claims. 

—Ellis  V.  Treat,  236  Fed.  120,  149  C.  C.  A.  330. 

9=956.  An  Alaska  creditor  is  not  barred  from  attaching  his  debtor's 
property  merely  because  he  and  his  attorney  have  been  Informed 
that  his  debtor's  property  has  been  or  will  be  placed  in  a  re- 
ceiver's hands  in  the  state  of  Washington,  and  the  company  has 
been  ordered  to  make  an  assignment  for  the  benefit  of  creditors 
in  the  foreign  jurisdiction. 

— Schoenwald  v.   McDonald 442 

9=»62(1).  The  law  of  estoppel  in  certain  cases  applies  to  nations  as 
to  Individuals.  Nations,  like  individuals  have  the  right  of  con- 
tracts, and  their  treaties  are  subject  to  the  same  rules  of  in- 
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terpretation.  Great  Britain  and  her  Dominion  government,  of 
whicli  British  Columbia  is  a  part,  are  estopped  from  any  claim 
of  right  to  take  fur-bearing  animals  in  that  part  of  Bering  Sea 
which  is  bounded  by  the  lines  set  forth  in  the  treaty  of  March, 
1867;  her  treaty  with  Russia  of  1825  having  expired. 

—United  States  v.  British  Schooners U 

«=>62(4).  The  defendant,  without  any  express  franchise  to  do  so, 
erected  a  wharf  across  the  tide  flats  on  the  side  line  of  the  town 
of  Valdez,  extended,  in  1902,  and  has  maintained  it  in  repair  and 
conducted  business  over  it  since  that  date.  Held,  the  town  is 
estopped  to  object  to  the  presence  and  use  of  the  dock  and  its 
approaches. 

— Town  of  Valdez  v.  Valdez  Dock  Co 399 

^3»63.  There  Is  nothing  that  appeals  to  a  court  of  equity,  moving  it 
to  grant  relief  to  a  plaintiff,  who  has  created  a  condition  by  his 
own  voluntary  act,  which  was  for  a  most  commendable  purpose 
(that  of  the  future  care  and  protection  of  his  own  children), 
where  he  has  frequently  affirmed  this  purpose  in  writing  during 
a  period  of  seven  years,  at  the  end  of  which  time  he  desires  to 
annul  and  disaffirm  all  of  these,  his  own  declarations.  Eivery 
principle  of  estoppel  and  equity  Is  against  such  a  proceeding. 

—Hubbard  v.  Hubbard 478 

«=»68(2).  Where,  in  the  sale  of  all  its  capital  stock  and  property  to 
the  United  States,  the  Alaska  Northern  Railway  Company  re- 
served its  then  accrued  claim  and  right  of  action  against  the 
plaintiff,  and  afterward  brought  suit  on  It  and  failed  to  recover, 
all  of  which  was  well  known  to  and  approved  by  the  plaintiff,  h^ 
cannot  thereafter  hold  the  property  so  sold  to  the  United  States 
liable  for  any  Judgment  which  may  be  recovered  by  him  against 
the  railroad  company. 

— Ballalne  v.  Alaska  Northern  By.  Co.. 694 


EVIDENCE. 

See  Depositions;   Witnesses. 

Applicability  of  instructions  to  evidence,  see  Trial,  ^s»252(15). 

Credibility,  impeachment,  contradiction,  and  corroboration  of  wit- 
nesses, see  Witnesses,  ^=>388(2). 

Instructions  as  to  rules  of  evidence,  see  Criminal  Law,  «=»778,  823. 

Newly  discovered  evidence  ground  for  new  trial,  see  New  Trial, 
<8=»99. 

Reception  at  trial,  see  Criminal  Law,  «=5>673,  678(3,  4);  Trial,  «=> 
60(1). 

Verdict  or  flndlngs  contrary  to  evidence  ground  for  new  trial,  see 
New  Trial,  «=»68,  70. 
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As  to  partictilar  facU  or  is8ue». 

See  Accord  and  Satisfaction,  (Ss»26(3) ;  Adverse  Possession,  ^=s>85(l)t. 
114(1);   Partnership,  «s»54. 

Creation,  existence,  and  validity  of  trust,  see  Trusts,  ^=s»43(3). 

Fraud,  see  Fraud,  ^s»50. 

Illegitimacy,  see  Bastards,  ^==>3. 

Marriage,  see  Marriage,  ^=»47. 

Negligence  of  master  causing  injury  to  servant,  see  Master  and 

Servant,  «=»270. 
Posting  notice  of  diversion  of  water,  see  Waters  and  Water  Courses,. 

«=s>33. 
Validity  of  enactment  of  statutes,  see  Statutes,  ^=»61. 

/fi  ociianM  by  or  againti  particular  ela$8e»  of  peraonM* 
See  Master  and  Servant,  ^=5>265,  270. 
Trustees  in  bankruptcy,  see  Bankruptcy,  ^s>303. 

In  particular  civil  actions  cr  proceedingt. 

See  Habeas  Corpus,  ^s»86(l). 

Determination  of  mining  rights,  see  Mines  and  Minerals,  ^=»38. 
Enforcement  of  maritime  liens,  see  Maritime  Liens,  ^=965. 
Enforcement  of  mechanic's  lien,  see  Mechanics'  Liens,  ^=»281. 
Enforcement  of  specific  performance,  see  Specific  Performance,  ^=» 

119. 
For  fraud,  see  Fraud,  ^3»50. 

For  injuries  to  servants,  see  Master  and  Servant,  ^3»266,  270. 
On  foreign  Judgments^  see  Judgment,  ^5>944. 

In  criminal  pro9eoutUm», 
See  Criminal  Law,  «s»304-422 ;  Rape,  «=s>40(5). 

Review  and  procedure  thereon  in  appellate  courte. 
Record  for  purpose  of  review,  see  Appeal  and  Error,  ^=»622. 
Review  as  dependent  on  prejudicial  nature  of  error,  see  Appeal  and' 

Error,  <&=>1050,  1056,  1169(1). 
Review  of  rulings  as  dependent  on  taking  of  exception  In  lower 

court,  see  Criminal  Law,  ^=91054. 
Review  of  sufficiency  of  evidence,  see  Appeal  and  Error,  ^=»695(2), 

1002-1023. 

Judicial  notioe. 

^=935.    The  District  Court  of  Alaska  may  take  judicial  notice  of  the 
statutes  of  a  state. 

— Jesson  V.  Noyes,  245  Fed.  46,  157  C.  C.  A.  342. 

For  cases  in  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Series  it  Indexes  see  same  topic 
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«s»40.  Courts  will  take  Judicial  notice  of  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver,  and  will  assume  that  the  appoint- 
ment was  regularly  made. 

— McKenna  v.  Randle 500 

« 

^=»44.  Courts  will  take  judicial  notice  of  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver,  and  will  assume  that  the  appoint- 
ment was  regularly  made.  The  court  knows  the  nature  and  ex- 
tent of  his  powers  when  appointed,  for  these  are  matters  of 
"public  law."  The  court  is  bound  to  know  that,  although  a  re- 
ceiver has  no  title  to  property  in  the  sense  of  ownership,  yet 
that  he  is  held  to  the  performance  of  certain  duties  and  clothed 
with  power  to  perform  those  duties.  The  court  ia  bound  to  know 
that  it  is  the  duty  of  such  receiver  to  collect,  protect,  and  pre- 
serve all  the  property  of  the  bankrupt,  so  that  it  may  be  deliver- 
ed to  the  trustee  when  appointed,  and  that,  if  he  is  remiss  in  his 
duties,  he  Is  liable  on  his  bond. 

— ^McKenna  v.  Randle 590 

Doonmentary  eTidenoe. 

^=»347.  In  an  action  on  a  foreign  judgment,  certified  copies  of  the 
record  on  appeal  from  such  judgment,  showing  affirmance,  were 
properly  admitted. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  ,727,  158  C.  C.  A.  129. 

^=»353.  Where,  in  an  employe's  action  for  injuries  defendant  de- 
nied the  allegation  of  the  complaint  that  it  was  a  common  car- 
rier, bills  of  lading  having  some  tendency,  though  slight,  to  es- 
tablish this  fact  were  properly  admitted. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=»355.  Where  a  mining  partnership  executed  a  bill  of  sale  of  its 
property  to  trustees  for  the  benefit  of  laborers,  a  list  of  the 
names  of  laborers,  not  claimed  to  contain  any  names  of  persons 
who  were  not  entitled  to  the  benefit  of  the  bill  of  sale,  was  not 
objectionable  because  a  previous  list  had  been  made,  not  con- 
taining the  same  name& 

— Courtnay  v.  King,  220  Fed.  112,  136  0.  C.  A.  204. 

Parol  or  eztriasio  erldenoe  alf eotlas  wrltincrs. 

^=»461(1).    The  court  will  not  permit  the  written  contract  in  this  case 

to  be  varied  by  parol.    This  can  only  be  permitted  in  cases  where 

the  court  Is  unable  to  ascertain  from  the  language  used  in  the 

writing  what  the  real  intent  or  agreement  of  the  parties  was. 

— Kapsamalls  v.  Lechner  ft  Skeen 75 
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«=>58e(3,  4).  Affirmative  evidence  Is  better  than  negative.  Where 
the  fact  in  issue  is  what  actually  done  by  the  witness,  the  reason 
for  applying  the  rule  is  stronger  than  if  the  Issne  was  merely 
what  was  seen  or  heard;  for  to  remember  what  one  does  is 
easier  than  to  remember  what  one  has  seen  or  heard.  What 
one  has  done  is  in  the  very  nature  of  things  impressed  more  in- 
delibly on  the  doer's  mind.  Where  there  are  a  greater  number  of 
witnesses  who  testify  that  the  work  in  question  was  not  done  as 
against  those  testifying  that  it  was  done,  the  testimony  of  tJie 
former  is  wholly  negative  in  character  and  unreliable,  and 
cannot  prevail  against  the  latter. 

— ^Falrhaven     Mining    Co.     v.    Immachuck     Dredging 
Co 462 

EXAMINATION. 

Witnesses,  see  Depositlonfl,  «=»64'(4) ;   Witnesses,  <^=>23(>-308. 

EXCEPTIONS. 

Bill  of  exceptions  in  general,  see  Exceptions,  Bill  of. 
Necessity  and  sufficiency  for  purpose  of  review,  see  Appeal  and  Er- 
ror, «=5>263-272;    Criminal  Law,  «=»1054. 
Requisites  of  record  for  purpose  of  review,  see  Appeal  and  Error, 

EXCEPTIONS,  BILL  OF. 

Presumptions  as  to  making  and  contents,  see  Appeal  and  Error,  ^s> 

d38. 
Record  for  purpose  of  review,  see  Appeal  and  Error,  ^»522-701. 

Hatnre,  form,  and  contents  in  general. 

«=>20.  Under  Code  Civ.  Proc.  Alaska,  §  220,  defining  an  exception 
as  an  objection  taken  at  the  trial  to  a  decision  upon  a  matter  of 
law,  section  221,  providing  that  the  point  of  the  exception  shall 
be  particularly  stated,  and  may  be  delivered  In  writing  to  the 
Judge  or  entered  in  Ws  minutes,  and  section  223,  providing  that 
the  statement  of  the  exception  when  settled  and  allowed  shall  be 
signed  by  the  judge,  filed  with  the  clerk,  and  taken  to  be  a  part 
of  the  record,  such  a  statement  constitutes  a  "bill  of  exceptions." 
—Copper  River  &  N.  W.  Ry.  Ca  v.  Reeder,  211  Ffed.  280, 
127  C.  C.  A.  648. 

^=»24.  A  bill  of  exceptions  may  be  perfected,  settled,  and  allowed, 
involving  but  a  single  point,  or  more  than  one  bill  may  be  allow- 
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ed  in  a  single  case,  or  all  the  points  relied  upon  may  be  incor- 
porated in  a  single  bill. 

—Copper  River  ft  N.  W.  Ry.  Ca  v.  Reeder,  211  Fed.  280, 
127  C.  C.  A,  648. 

S«ttlement,  migning^  and  lllins. 

^=»56.  Where,  though  motions  for  a  nonsuit  and  a  directed  verdict 
were  apparently  filed  with  the  proceedings  during  the  course  of 
the  trial,  the  validity  of  the  court's  rulings  thereon  and  the  al- 
lowance of  exceptions  thereto  were  not  authenticated  by  the  tri- 
al Judge,  they  could  not  be  treated  as  a  bill  of  exceptions,  es- 
pecially where  no  testimony  accompanied  them. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed.  280, 
127  C.  C.  A.  648. 

^=»56.  Under  such  sections  a  bill  of  exceptions  Is  sufficiently  au- 
thenticated by  the  trial  judge's  signature  without  the  seal  of 
the  court  or  judge. 

—Copper  River  ft  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed.  280. 
127  C.  C.  A.  648. 

^=»56.  Where  the  record  contained  a  bill  of  exceptions  followed  by 
a  certificate  settling,  allowing,  and  certifying  it,  and  a  certificate 
to  the  bill  of  exceptions,  following  which  were  requested  instruc- 
tlons,  exceptions  to  the  Instructions,  the  verdict,  motions  for  a 
new  trial,  the  order  denying  such  motions,  the  judgment,  the  or- 
ders allowing  a  writ  of  error,  including  the  assignments  of  er- 
ror and  citation  following  which  the  certificates  and  allowance 
of  the  bill  of  exceptions  were  again  printed,  they  added  nothing 
to  the  authentication  of  the  matters  following  the  bill  of  ex- 
ceptions. 

—Copper  River  ft  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed.  280. 
127  C.  C.  A.  648. 


EXCESSIVE  DAMAGES. 

Ground  for  new  trial,  see  New  Trial,  ^=>76. 

EXCISE. 

Regulation  of  traflic  in  intoxicating  liquors,  see  Intoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  «=»298,  300. 
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EXECUTION. 

See  Attachment;    Judicial  Sales. 

Stay,  qnaskinc,  Taoattns*  and  relief  again  it  exeeution. 

^=»160.  Motion  to  quash  execution  in  equity  denied,  because  In  prac- 
tlce  and  In  effect  It  Is  an  application  for  a  new  trial,  which  has 
already  been  denied  In  this  suit. 

— Greenberg  v.  Lesamls 158 

EXECUTORS  AND  ADMINISTRATORS. 

Courts  of  probate,  see  Courts,  ^=»202(5). 
Testamentary  trustees,  see  Trusts. 

EXECUTORY  CONTRACTS. 

See  Contracts. 

EXEMPTIONS. 

From  service  of  process,  see  Process,  ^3»119. 
From  taxation,  see  Taxation,  ^s»203. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Corpus. 

EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS. 

See  Statutes,  «=»195. 

EXPRESS  TRUSTS. 

See  Trusts,  «»43(3). 

EXTRINSIC  EVIDENCE. 

See  Evidence,  «s»461(l). 

FACT. 

Judicial  notice  of  facts,  see  Evidence,  ^s»35-44. 

FALSE  IMPRISONMENT. 

Civil  liabUity. 

^=5>8.  Under  Comp.  Laws  Alaska  1913,  §§  2389,  2406,  requiring  de- 
fendants to  be  taken  before  a  magistrate  without  delay,  and 
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providing  tliat,  when  a  defendant  is  brought  before  a  magis- 
trate, the  magistrate  must  immediately  inform  him  of  the 
charges  against  him,  and  his  right  to  coonsel,  it  was  the  duty 
of  a  city  magistrate,  when  he  saw  that  the  city  marshal  had  a 
person  under  arrest,  to  cause  the  offender  to  be  brought  before 
him,  and  a  charge  to  be  made,  and  to  afford  him  a  hearing,  or 
the  opportunity  of  bail;  and  where,  instead  of  doing  this,  he 
permitted  the  marshal  to  imprison  the  offender  until  the  fol- 
lowing day,  and  when  his  right  to  hold  defendant  was  challeng- 
ed by  defendant's  friends,  asserted  such  right  and  said  there 
would  be  nothing  doing  until  the  next  day,  he  was  liable  in  dam- 
ages for  false  imprisonment,  and  was  not  entitled  to  claim  Im- 
munity by  reason  of  his  office,  as  he  never  acquired  Jurisdiction 
of  defendant's  person  or  authority  to  hold  him  in  JaiL 

—Von  Arx  v.  Shafer,  241  Fed.  649,  154  C.  C.  A.  407. 

^3»8.  A  city  marshal,  who  imprisoned  a  person  arrested  by  him  and 
kept  him  In  Jail  from  1  o'clock  in  the  afternoon  until  10  o'clock 
the  next  day,  without  taking  him  before  a  magistrate,  in  viola- 
tion of  Comp.  Laws  Alaska  1913,  f  2389,  was  liable  in  damages 
for  false  imprisonment. 

—Von  Arx  v.  Shafer,  241  Fed.  649,  154  C.  C.  A.  407. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

FAMILY. 

See  Husband  and  Wife;  Parent  and  Child. 

FATHER. 

See  Parent  and  Child. 

FAULT. 

As  cause  of  collision,  see  GoUislon. 

FEDERAL  EMPLOYERS'  LIABILITY  >CT. 

See  Commerce,  ^=»8 ;  Master  and  Servant,  ^=»86. 

FEDERAL  GOVERNMENT. 

See  United  States. 

FEDERAL  OFFICERS. 

See  United  States,  ^=>14;  United  States  Marshals. 

Topics  A  KBY-NUHBERS  In  this  Index  ft  Dec.  ft  Am.  Dig.  Key-No.  Soiee,  ft 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


828  '         INDEX-DIGEST  linM 


.     FEES. 

Attorney's  fees  in  suit  to  foreclose  corporate  mortgage,  see  Corpora- 
tions, «ss»482(9). 

For  filing  transcript  on  appeal  from  Justices*  courts,  see  Justices  of 
the  Peace,  ^==>158(1,  2). 

License  fees  in  general,  see  Licenses,  ^s»32(2). 

FEME  COVERT. 

See  Husband  and  Wife. 


FENCES. 

ecution  fbr  c 

FIDEI  COMMISSUM. 


Waiver  of  jury  trial  in  prosecution  for  destruction  of  fences,  see  Ju- 
ry, «=>29(2). 


See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Partnership ;   Principal  and  Agent ;  Trusts. 
Disclosure  of  communications,  see  Witnesses,  ^=3»203. 

FIERI  FACIAS. 

See  Execution. 

FILING. 

Adverse  claim,  see  Mines  and  Minerals,  ^s»41. 

Claim  or  statement  of  mechanic's  lien,  see  Mechanics'  Liens,  ^=3»132- 

157. 
Transcript  on  appeal  from  Justices'  courts,  see  Justices  of  the  Peace, 

«=»158(1,  2),  164(3). 
Transcript  on  appeal  from  probate  court,  see  Courts,  ^=»202(5). 

FILIUS  NULLIUS. 

See  Bastards. 

FINDINGS. 

Review  in  appellate  court,  see  Appeal  and  Error,  «=»1010-1011(1). 

FINES. 

Setting  aside  fine,  see  Criminal  Law,  ^3»0d8. 
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FISCAL  MANAGEMENT. 

Of  municipal  corporations,  see  Munic!t)al  Corporations,  ^=^966, 
974(3). 

FISH. 

Application  of  federal  .laws  to  territory,  see  Territories,  ^=»8. 

Certainty  of  license  regulations,  see  Statutes,  ^=s>47. 

Enjoining  construction  of  fish  trap,  see  Injunction,  ^=»136(2). 

Joinder  of  counts  in  indictment  for  violation  of  fish  laws,  see  In- 
dictment and  Information,  ^=»128. 

License  tax  on  fish  traps,  see  Licenses,  ^=»3,  7. 

Statutes  in  contravention  of  Congressional  legislation,  see  Statutes,. 
<S=>55. 

Variance  in  proof  for  violating  fish  laws,  see  Indictment  and  Infor- 
mation, ^=»176. 

Verdict  in  prosecution  for  violating  fish  laws,  see  Criminal  Law,. 
<S=>885. 

^=93.  Despite  the  power  of  Congress  to  control  and  dispose  of  the 
territories  and  other  property  of  the  United  States,  the  Presi- 
dent may  reserve  public  land  and  adjacent  waters  for  useful 
purposes  without  being  authorized  to  do  so  by  express  statute. 
Hence  Congress  having  by  Act  March  3,  1891,  c.  561,  {  15,  26 
Stat.  1101,  reserved  a  body  of  lands  known  as  Annette  Islands 
in  Southeastern  Alaska,  for  the  use  of  a  tribe  of  Indians  and 
such  other  Alaskan  natives  as  might  Join  them,  the  President 
may,  though  not  authorized,  the  islands  being  unfit  for  agri- 
culture and  the  Indians  not  being  agricultural  people,  reserve 
for  the  benefit  of  the  Indians  fishing  rights  in  waters  adjacent 
to  such  islands,  such  reservation  being  the  practical  method  of 
carrying  out  the  purpose  of  Congress,  and  government  being  a 
practical  affair  intended  for  practical  men. 

—Alaska  Pacific  Fisheries  v.  United  States,  240  Fed. 
274,  153  C.  C.  A.  200. 

«=»3.  The  United  States,  as  to  the  territory  of  Alaska,  exercises 
all  sovereignty,  national  and  municipal,  and  hence,  in  view  of 
the  powers  of  the  king  over  lands  flowed  by  the  tide,  United 
States  has  complete  control  over  Alaskan  waters  flowed  by  the 
tide  which  are  within  its  maritime  Jurisdiction.  Consequently, 
the  President,  in  view  of  his  powers  to  reserve  public  lands, 
may,  to  carry  out  the  purpose  of  an  act  of  Congress,  reserve 
such  waters. 

— Alaska  Pacific  Fisheries  v.  United  States,  240  Fed. 
274,  153  C.  C.  A.  200. 
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^^=»3.  Where  Congress  by  Act  March  3,  1891,  §  15,  reserved  a  group 
of  islands  for  an  Indian  tribe,  and  such  other  natives  of  Alaska 
as  might  Join  them,  the  President's  reservation  of  fishing  rights 
in  adjacent  waters  was  not  only  for  the  benefit  of  the  whole 
people,  but  was  for  a  public  purpose,  being  calculated  to  pre- 
vent the  possibility  of  Indians  becoming  a  public  charge. 

—Alaska  Pacific  Fisheries  v.  United  States,  240  Fed. 
274,  153  C.  C.  A.  200. 

'^=s>3.  A  permit  to  establish  a  fish  trap  in  navigable  waters  on  the 
shores  of  Alaska  does  not  confer  any  right  of  property  in  the 
site  mentioned  therein.  It  amounts  to  no  more  than  a  certifi- 
cate from  that  department  that  the  erection  of  a  fish  trap  there 
will  not  interfere  with  navigation. 

— Columbia  Salmon  Co.  v.  Berg 538 

'^=»5(2).  The  defendant  agreed  to  build  a  fish  trap  and  to  fish  for  the 
S.  S.  Co.  The  company  was  to  become  the  owner  of  the  location 
of  the  trap  site  upon  paying  for  the  fish  caught  for  that  season, 
which  it  never  did.  Held,  the  S.  S.  Co.,  not  having  paid  the  con- 
sideration agreed  upon,  did  not  acquire  any  title  in  the  trap  site, 
which  has  remained  in  the  actual  possession  of  the  defendant, 
and  is  now  in  his  possession  as  its  owner. 

— Columbia  Salmon  Co.  v.  Berg 538 

.e=>9.  The  act  of  Congress  of  July  27,  1868  (15  Stat.  241,  c.  273,  § 
6),  in  relation  to  the  protection  of  seal  life  in  Alaskan  waters,  is 
not  in  conflict  with  the  Constitution  of  the  United  States. 

—United  States  v.  British  Schooners 11 

^s>d.  Prior  to  1912  Congress  had  enacted  laws  for  the  protection 
of  the  fisheries  of  Alaska,  and  assessed  a  tax  on  the  manufac- 
tured output  thereof.  On  August  24,  1912,  Congress  passed  an 
act  creating  a  Legislature  in  Alaska  (Act  Aug.  24,  1912,  c.  387, 
37  Stat.  512)  and  conferring  on  it  legislative  power  to  alter, 
amend,  modify,  and  repeal  existing  laws,  but  providing  that  the 
power  "herein  granted  to  the  Legislature  *  *  *  shall  not 
extend  to  the  fish  *  ♦  *  laws:  ♦  ♦  ♦  Provided  further, 
that  this  provision  shall  not  operate  to  prevent  the  Legislature 
from  Imposing  other  and  additional  taxes  or  licenses"  on  the 
fisheries.  By  an  act  of  the  territorial  Legislature  approved  April 
29,  1915  (Session  Laws  1915,  p.  185),  the  Legislature  did  impose 
other  and  additional  license  taxes  on  fish  traps  in  Alaska.  The 
defendant  refused  to  pay  his  license  tax  and  was  sued  therefor 
under  the  territorial  act.  He  defended  u];>on  the  groimd  that 
by  a  prior  act  of  Congress  the  United  States  had  reserved  to 
itself  the  exclusive  control  of  fish  in  Alaska,  and  therefore  the 
Legislature  of  the  territory  was  without  power  to  levy  the  tax 
sued  for.     Held,  the  act  of  1912  creating  the  Legislature  and 
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conferring  the  power  to  levy  the  tax,  being  the  latest  expression 
of  the  Congressional  will  on  the  subject,  repealed  that  part  of 
the  prior  act  of  Congress  which  declared  that  the  original  tax 
levied  by  Congress  "shall  be  in  lieu  of  all  other  license  fees  and 
taxes.'*  The  territorial  act  levying  the  "other  and  additional 
taxes"  Is  a  valid  exercise  of  power  conferred  by  Congress. 

— ^Terrltory  v.  Alaska  Pac.  Fisheries 325 

^=»10(1).  The  possession  of  a  territorial  license  to  fish  confers  no 
property  right  In  the  fish  site  claimed.  It  merely  authorizes  the 
holder  to  carry  on  the  business  of  catching  or  dcSillng  In  flsh  In 
Alaska. 

-<k>lumbla   Salmon  Co.   v.   Berg 538 

^=»10(2).  The  plaintiff  sought  to  secure  an  Injunction  against  the  de- 
fendants constructing  a  flsh  trap  on  a  site  previously  chosen  by 
the  plaintiff,  upon  the  ground  that  plaintiff  had  a  prior  terri- 
torial license  to  operate  a  flsh  trap  at  that  place.  Held,  one 
does  not  need  a  territorial  license  to  authorize  him  to  construct 
a  flsh  trap,  but  only  for  the  purpose  of  engaging  in  the  business 
of  catching  fish  by  means  of  a  trap.  There  is  no  provision  of 
law  whereby  the  ofllcers  of  the  territory  have  authority  to  segre- 
gate the  site  from  the  public  domain  or  confer  any  title  thereto 
on  plaintiff. 

— Thlinket  Packing  Co.  v.  Harris  &  Co. 471 

«=»13(2).  Act  June  26,  1906,  c.  3547,  34  Stat.  478,  regulating  fisher- 
ies of  Alaska,  provides,  in  section  5  (Comp.  St.  1913,  §  3632), 
that  it  shall  be  unlawful  to  fish  for,  take,  or  kill  salmon  ex- 
cept by  rod,  spear,  or  gaff  in  Alaskan  waters  from  6  o'clock 
Saturday  evening  of  each  week  until  6  o'clock  of  the  Monday 
morning  following,  and  that  the  gate,  mouth,  or  tunnel  of  all 
stationary  and  floating  traps  shall  be  closed  and  25  feet  of  the 
webbing  or  net  of  the  heart  of  such  traps  on  each  side  next 
to  the  pot  shall  be  lifted  or  lowered  so  as  to  permit  the  free 
passage  of  salmon  and  other  fish.  Section  13  (section  3642) 
provides  that  any  person,  company,  or  corporation  violating  any 
provision  of  the  act  or  any  regulation  established  in  pursu- 
ance thereof  shall  on  conviction  be  punished,  etc.  Held,  that 
a  violation  of  the  statute  with  respect  to  lowering  or  opening 
the  webbing  or  net  of  the  heart  of  traps  is  an  offense  though 
no  flsh  were  taken,  and  a  prosecution  cannot  be  defeated  on  the 
theory  that  such  provisions  were  merely  directory. 

—Thlinket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  C.  A.  319. 

^s»13(2).  In  such  case,  one  who  violated  the  act  by  falling  to  raise 
or  lower  the  webbing  or  net  of  the  heart  of  the  trap  is,  though 

Topics  ft  KST-NUMBBRS  in  tUs  Index  ft  Dec.  ft  Am.  Dig.  Key-No.  Series,  ft 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


^27  INDEX-DIGEST  Fiflh 

be  was  not  engaged  in  fishing,  guilty  of  the  offense  denounced, 
which  consists  of  the  obstruction  of  the  stream;  hence  the 
indictment  need  not  cliarge  that  defendant  was  engaged  in 
fishing. 

— Thlinket  Packing  Ck>.  y.  United  States,  236  Fed.  109, 
149  C.  O.  A.  319. 

^s»13(2).  In  such  case,  as  the  act  prohibits  fishing  for  salmon  be- 
tween Saturday  evening  and  Monday  morning  save  with  rods, 
spear,  or  gaff,  and  also  requires  netting  in  the  hearts  of  traps, 
to  be  raised  or  lowered,  so  as  to  give  the  fish  free  passage,  de- 
fendant, having  failed  to  raise  or  lower  the  netting  of  its 
traps,  cannot  escape  conviction  on  the  ground  that  its  fishing 
was  done  in  the  authorized  manner. 

— Thllnket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  O.  A.  319. 

^=s»13(2).  It  is  not  a  compliance  with  the  act  requiring  25  feet  of 
the  webbing  or  net  of  the  traps  on  either  side  next  to  the  pot 
to  be  lifted  or  lowered  in  such  manner  to  permit  free  passage 
of  fish  for  the  owner  of  a  trap  to  lower  or  lift  25  feet  of  the  web 
in  a  V-shape,  but  a  whole  section  25  feet  long  of  the  net  or  web- 
bing should  be  raised  or  lowered. 

— Thlinket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  O.  A.  319. 

^=»15.  In  a  prosecution  for  violating  Act  June  26,  1906,  9  5,  regulat- 
ing salmon  fishing  In  Alaskan  waters,  but  excepting  certain 
named  waters,  an  indictment  charging  an  offense,  in  that  de- 
fendant failed  to  raise  or  lower  the  netting  of  the  heart  of  his 
trap  in  a  named  stream  as  required,  is  sufficient,  where  the 
description  of  the  location  of  plaintifTs  traps  showed  that  it 
was  not  in  the  excepted  waters. 

—Thlinket  Packing  Co.  v.  United  States,  236  Fed.  109, 
149  C.  0.  A.  319. 

^»15.  In  a  prosecution  under  Comp.  Laws  Territory  Alaska  1913, 
§  266,  for  wantonly  wasting  and  destroying  salmon  taken  in 
the  waters  of  Alaska,  alleging  the  offense  to  have  been  com- 
mitted on  July  30,  1913,  where  the  court  required  the  prosecu- 
tion to  elect  to  prove  the  offense  as  of  July  28th,  and  admitted 
evidence  of  defendant's  acts  on  other  days  to  prove  the  offense 
charged,  a  conviction  will  not  be  reversed  because  of  a  vari- 
ance between  the  date  so  elected  and  that  named  in  the  indict- 
ment 

— Alaska   Packers*   Ass*n   v.   United    States,   244   Fed. 
710,  157  C.  C.  A.  158. 
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FISH  TRAP. 

See  Fish,  «=>3,  9,  13(2),  15;  United  States,  «s»126. 

Application  of  federal  laws  to  territory,  see  Territories, 

Enjoining  construction,  see  Injunction,  ^s»136(2). 

In  water  reserved  for  public  use,  see  Public  Lands,  ^s»47. 

License  tax,  see  Licenses,  ^=^3,  7. 

Obstructing  navigation,  see  Navigable  Waters,  ^s»19. 

On  tidelands,  see  Navigable  Waters,  ^s»36(4). 

Validity  of  statutes,  see  Statutes,  e=»55b 

FLIGHT. 

Of  accused,  see  Criminal  Law,  «s»351,  778. 

FORCED  SALE. 

See  Judicial  Sales. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Jurisdiction  of  justice*s  court,  see  Justices  of  the  Peace,  ^s»36(7). 

OiTU  liabUity. 

^s»6(2).  Plaintiff  brought  forcible  entry  and  detainer  against  the 
defendant,  who  answered,  denying  that  plaintiff  ever  had  been 
in  possession  of  the  premises;  that,  owning  and  in  possession 
thereof  at  all  times,  he  had  given  a  deed  thereto  to  the  plaintiff 
as  security  for  a  debt  The  lower  court  rendered  Judgment 
against  the  defendant,  who  appealed.  On  motion  to  dismiss  the 
suit,  made  by  the  defendant,  held,  as  plaintiff  has  never  been  in 
possession  of  this  property,  has  never  been  evicted  therefrom, 
and  as  defendant  claims  the  equitable  title,  and  has  introduced 
evidence  sufficient  at  least  to  show  the  court  that  it  is  not  a 
purely  sham  defense,  the  court  is  bound  to  conclude  the  title  to 
the  property  is  in  dispute,  that  the  Justice  court  had  no  Juris- 
diction, and  that  this  court  can  do  no  more  than  to  do  what  the 
Justice  of  the  peace  ought  to  have  done,  to  wit,  dismiss  the  ac- 
tion, when  it  appeared  that  the  title  was  Involved. 

— Miners'  &  Merchants'  Bank  v.  Brice 418 

^=»9(1).  Plaintiff  brought  forcible  entry  and  detainer  against  the 
defendant,  who  answered,  denying  that  plaintiff  ever  had  been 
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fendant,  who  answered,  denying  that  plaintiff  ever  had  been  In 
possession  of  the  premises;  that,  owning  and  In  possession 
thereof  at  all  times,  he  had  given  a  deed  thereto  to  the  plaintiit 
as  security  for  a  debt  The  lower  court  rendered  Judgment 
against  the  defendant,  who  appealed.  On  motion  to  dismiss  the 
suit,  made  by  the  defendant,  held,  as  plaintiff  has  never  been  in 
possession  of  this  property,  has  never  been  evicted  therefrom, 
and  as  defendant  claims  the  equitable  title,  and  has  Introduced 
evidence  sufficient  at  least  to  show  the  court  that  it  is  not  a 
purely  sham  defense,  the  court  is  bound  to  conclude  the  Utle  to 
the  property  is  in  dispute,  that  the  justice  court  had  no  Juris- 
diction, and  that  this  court  can  do  no  more  than  to  do  what  the 
Justice  of  the  peace  ought  to  have  done,  to  wit,  dismiss  the  ac- 
tioOf  when  it  appeared  that  the  title  was  involved. 

^Mh:iers*  &  Merchants'  Bank  v.  Brice 418 


FORECLOSURE. 

Corporate  mortgages,  see  Corporations,  ^s»482(9). 
Mechanlds'  liens,  see  Mechanics'  Liens,  e=»263(l),  281. 


FOREIGN  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Assignments  for  Benefit  of  Creditors,  e=»199. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=s>661(2). 

Power  of  Congress  to  regulate,  see  Territories,  «=s>ll. 

FOREIGN  DIVORCE. 

See  Divorce,  e=»331. 

FOREIGN  GOVERNMENTS. 

See  International  Law;  Treaties. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «s»818(5),  944. 

Evidence  in  action  on  foreign  Judgments,  see  Evidence,  ^=»347. 
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FOREIGN  LAWS. 

Construction  of  statutes  ad<^ted  from  other  states  or  eonntcles,  see 

Statutes,  <»=»226. 
Judicial  notice  of  laws  of  other  states,  see  Evidenee,  «»35. 

FORESTS. 

See  Woods  and  Forests. 

FORFEITURES. 

Mining  lease,  see  Mines  and  Minerals,  ^=:>68(2). 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment,  ^s»570(5),   713(2), 
720. 

FORMS  OF  ACTION. 

See  Assampsit,  Action  of;  Ejectment;  Forcible  Entry  and  Detainer. 

«=»6(2).  &(1). 

FOURTEENTH  AMENDMENT. 

See  Ckmstltutlonal  Law,  «s>206(l),  245. 

FRAUD. 

Constructive  trust  arising  from  fraud,  see  Trusts,  ^s»95-101. 
Conyeyances  and  transactions  fraudulent  as  to  creditors  or  sub- 
sequent purchasers,  see  Fraudulent  Conveyances. 
Contract  of  partnership,  see  Partnership,  ^s»26. 

Aetionfl. 

^s=>50.  Fraud  will  never  be  presumed,  but  must  be  proved  by  clear 
and  unambiguous  evidence ;  yet  this  rule  is  sometimes  modified 
in  cases  where  one  holding  a  fiduciary  relation  takes  advantage 
of  such  position  to  acquire  benefits  for  hin^self  which  in  equity 
and  good  conscience  belong  to  another.  In  such  cases  the  acts 
of  the  agent  will  be  scrutinized  closely. 

—Alaska  Northern  Ry.  Co.  v.  Alaska  Cent.  Ry.  Ca.377 
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FRAUDULENT  CONVEYANCES. 

Tnuftsf  6TC  and  trftaBaetloas  luTalid* 

^s»62(l).  It  may  be  stated  as  a  general  rule  that  fraud  cannot  be 
predicated  upon  the  disposition  of  the  homestead.  Being  exempt 
the  creditor  is  not  injured  by  a  conveyance  or  transfer  thereof. 
But  the  transfer  of  the  homestead  from  the  husband  to  the  wife 
is  a  fraud  upon  creditors  where  it  is  not  the  bona  fide  intent  to 
invest  the  wife  with  the  real  ownership,  but  to  put  it  beyond  the 
reach  of  the  husband's  creditors,  in  the  event  of  their  removal 
from  the  homestead. 

— Seagreen  v.  Wendler 715 

€=»95(2).  Where  the  wife  claims  to  have  earned  the  money  to  pur- 
chase pr(^erty  claimed  by  her  as  against  creditors  of  her  hus- 
band, and  the  evidence  shows  that  the  husband  furnished  the 
provisions,  fuel,  etc.,  and  it  is  impossible  to  determine  how  much 
each  contributed,  the  husband  in  materials  and  the  wife  in  la- 
bor, and  the  evidence  also  shows  the  husband  was  engaged  in 
conducting  quite  a  large  brewery  business  from  which  he  had  a 
much  larger  income  than  this  property  brought  in,  held,  the 
transfer  to  the  wife  was  in  fraud  of  creditors. 

— Seagreen  v.  Wendler 715 

^=»104(2).  Transactions  between  a  husband  and  wife,  prejudicial  to 
the  husband's  creditors,  will  be  closely  scrutinized,  to  see  that 
they  are  fair  and  honest,  and  not  mere  contrivances  resorted  to 
for  the  purpose  of  placing  the  husband's  property  beyond  the 
reach  of  creditors. 

— Seagreen  v.  Wendler 715 

Remedies  of  ereditors  and  pmreluwers. 

^=»241(2).  The  rule  that  a  creditors'  bill  cannot  be  maintained  to 
set  aside  a  fraudulent  conveyance  until  the  creditor  has  reduced 
his  daim  to  Judgment  and  had  execution  issued  thereon,  which 
is  returned  unsatisfied,  is  modified,  where  the  statutes  of  the 
state  or  territory  have  created  new  rights,  to  the  extent  that 
federal  courts  will  enforce  such  rights,  either  at  law,  or  in 
equity,  or  In  admiralty,  as  their  nature  may  require. 

—Murray  v.  Sioux  Alaska  Mining  Co.,  239  Fed.  818,  152 
C.  0.  A.  604. 

^=»241(2).  Where  a  mining  company,  admittedly  Indebted  to  plain- 
tiff, was  insolvent,  and  had  fraudulently  transferred  its 
only  property  to  a  nonresident  trustee  to  prevent  plaintiff  from 
enforcing  his  claim,  equity  will  grant  relief  to  plaintiff  against 
the  proceeds  on  a  sale  of  the  property  by  the  trustee,  without 
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requiring  him  to  go  through  the  useless  form  of  settling  the  va- 
lidity of  his  claim  by  an  action  at  law. 

—Murray  v.  Sioux  Alaska  Mining  Co.,  239  Fed.  818,  152 
O.  O.  A.  6(H. 
^=»315(2).  A  prior  judgment,  setting  aside  a  conveyance  of  prop- 
erty as  a  fraud  against  the  creditors,  who  were  plaintiffs  there- 
in, invalidates  the  conveyance  only  as  to  those  creditors,  and 
Is  not  evidence  of  fraud  in  subsequent  proceedings  by  different 
creditors  against  one  to  whom  the  first  grantee  had  conveyed 
the  property,  and  who  was  not  a  party  to  an  original  suit 

—Ellis  V.  Reed,  238  Fed,  341,  161  C.  C.  A.  357. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  ^s»2(X>. 

FRIENDLY  SUIT. 

See  Submission  of  Controversy. 

FULL  FAITH  AND  CREDIT. 

Decree  for  alimony,  see  Divorce,  ^=>331. 

FUNDS. 

Public  funds,  see  Municipal  Cktrporations,  «s»966,  974(3). 

FUR  BEARING  ANIMALS. 

See  Treaties,  «s»7. 

GAME. 

See  Flsli. 

GAMING. 

Compelling  witness  to  criminate  himself,  see  Witnesses,  ^=:>297. 

GARNISHMENT. 

See  Attachment 

GOVERNMENT. 

See  Territories;   United  States. 
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GOVERNOR. 

Mandamus  against,  see  Mandamus,  ^=s»64. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Deeds. 

Of  easements,  see  Easements,  ^=942. 

Of  mineral  lands,  see  Mines  and  Minerals,  ^=9l4(2)-43. 

Of  minerals  and  mining  rights,  see  Mines  and  Minerals,  ^s»55. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Indemnity;   Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Matters  relating  to  infants  and  their  property  irrespective  of  guard- 
ianship, see  Infants. 

HABEAS  CORPUS. 

Nature  and  grounds  of  remedy. 

<@=94.  If  a  town  ordinance  or  by-law  is  void,  no  conviction  can  be 
sustained  under  it,  and  an  application  in  habeas  corpus  would 
be  the  proper  method  to  be  pursued  by  one  suffering  restraint 
by  reason  of  a  Judgment  of  which  it  is  the  basis.  If  the  ordi- 
nance is  not  void,  and  the  person  is  in  restraint  because  of  a  de- 
fective complaint  or  insufficient  evidence,  habeas  corpus  will  not 
lie,  the  party's  remedy  being  by  appeal  or  writ  of  review ;  for 
habeas  corpus  cannot  be  made  to  take  the  place  of  those  reme- 
dies. 

— Guidoni    V.    Wheeler 229 

<@=929.  The  petitioner  was  convicted  of  libel  in  the  Justice  court,  and 
sentenced  within  less  than  six  hours  after  the  verdict,  without 
his  consent.  He  brought  habeas  corpus  to  secure  release  upon 
that  ground,  contending  the  Judgment  was  null  and  void  under 
section  2287,  Comp.  Laws  Alaska  1913.  Held,  petition  denied, 
because  the  provisions  of  section  2287,  Comp.  Laws  Alaska  1913, 
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apply  only  to  the  rendition  of  Judgments  In  the  district  courts, 
and  not  to  those  in  the  Justice  courts^  which  latter  are  goyerned 
in  that  respect  hy  section  2535  of  said  Laws. 

—O'Neill  V.  Jordan 81 

^=»32.  If  a  town  ordinance  or  by-law  is  void,  no  conviction  can  he 
sustained  under  it,  and  an  application  in  habeas  corpus  would 
be  the  proper  method  to  be  pursued  by  one  suffering  restraint 
by  reason  of  a  Judgment  of  which  it  is  the  basis.  If  the  ordi- 
nance is  not  void,  and  the  person  is  in  restraint  because  of  a  de- 
fective complaint  or  insufficient  evidence,  habeas  corpus  will  not 
lie,  the  party's  remedy  being  by  appeal  or  writ  of  review;  for 
habeas  corpus  cannot  be  made  to  take  the  place  of  those  reme- 
dies. 

—Guidonl  v.  Wheeler 229 

Jnrlsdietloa,  prooeedlnsSf  tokd  relief. 

^s»85(l).  Habeas  corpus  being  a  civil  suit,  the  burden  is  on  the  peti- 
tioner, as  in  every  other  civil  suit,  to  establish  his  case.  He 
must  show  that  he  is  entitled  to  the  relief  sought 

— ^In  re  Hernandez 421 

^=992(1).  On  habeas  corpus  the  court  can  examine  the  evidence  taken 
before  the  magistrate  only  sufficiently  to  discover  whether  there 
was  any  substantial  ground  for  the  exercise  of  Judgment  by 
the  committing  magistrate.  It  cannot  go  beyond  that  and  weigh 
the  evidence.  It  can  say  Whether  the  complaint  will  admit  of  a 
construction  charging  a  criminal  offense,  or  whether  the  evidence 
rendered  the  charge  against  the  prisoner  within  reasonable  prob- 
abilities; that  is  all.  If  the  examining  magistrate  acts  without 
evidence,  he  exceeds  his  Jurisdiction. 

— In  re  Hernandez .421 


HABITUAL  DRUNKARDS. 

Divorce  from,  see  Divorce,  ^=»22. 

HARBORS. 

See  Wharves. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «s>1050<l)-1066 ;   Criminal  Law,  «=>1166H, 
1160(1). 

HAWKERS  AND  PEDDLERS. 

Regulation  by  cities,  see  Municipal  Corporations,  ^=»111(3). 
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HIGH-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and  low  water  marks, 
see  Navigable  Waters,  «=»36(3). 

HIGHWAYS. 

Dedication  of  land  for  highway,  see  Dedication. 

HINDERING. 

Creditors,  by  fraudulent  transfers  in  general,  see  Fraudulent  Con- 
veyancea 

HISTORY. 

Statute  as  aid  to  construction,  see  Statutes,  ^s»217. 

HOMESTEAD. 

Entry  and  possessory  rights  of  homestead  settlers  on  public  lands, 

see  Public  Lends,  «=a>35(2). 
Fraudulent  conveyance  of  homestead,  see  B^audulent  Ck>nveyances, 

«=>52(1). 

HOMICIDE. 

Declarations  by  codefendant,  see  Criminal  Law,  ^ss>42!2. 
Evidence  of  other  offenses,  see  Criminal  Law,  ^=»369(2). 

Trial. 

^=»298.  An  instruction  to  acquit  if  there  was  a  riot  in  progress,  or 
if  a  breach  of  the  peace  was  taking  place,  and  I.  was  making  a 
lawful  attempt  to  suppress  the  riot  or  preserve  the  peace,  was 
inapplicable  to  the  evidence,  and  properly  refused;  there  being 
no  riot,  even  on  defendant's  theory. 

— Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 

^=»300.  On  the  trial  of  I.  and  F.  for  homicide,  the  evidence  for 
the  government  tended  to  show  that  I.  deliberately  planned 
the  murder  of  deceased,  and  stabbed  him  with  a  sword  while 
F.  was  holding  him  down.  The  evidence  for  defendants  tended 
to  show  that  deceased,  F.,  and  a  third  person  were  together  in 
a  bunkhouse;  that  deceased  assaulted  the  others  with  his 
fists;  that  I.,  hearing  the  commotion,  took  his  sword  and  went 
to  protect  the  assaulted  men ;  that  deceased  was  about  to 
strike  him,  and  he  attempted  to  strike  deceased  with  the  sword 
in  its  scabbard ;  and  that  deceased  seized  the  scabbard,  knocked 
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I.  down,  fell  on  top  of  him,  and  in  so  doing  fell  upon  the  point 
of  the  sword.  Held,  that  in  either  view  of  the  testimony  there 
was  no  occasion  for  an  instruction  as  to  homicide  committed  in 
self-defense,  or  in  the  prevention  of  a  felonious  act,  since,  if 
deceased  committed  any  offense,  it  wils  an  assault  and  battery 
with  his  fists,  and  not  a  felony. 

— Itow  V.  United  States,  223  Fed.  25,  138  C.  C.  A.  439. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely,  see  Adverse  Possession, 
«=>5&-85(l). 

HUSBAND  AND  WIFE. 

See  Divorce;   Marriage. 

Validity  of  conveyance  to  wife  as  to  creditors  or  subsequent  pur- 
chasers, see  Fraudulent  Conveyances,  C=»95(2),  104(2). 

Separation  and  separate  maintenance. 

«=s>283(2).  It  is  the  duty  of  the  husband  to  support  the  wife.  Where 
he  deserts  her  and  refuses  to  support  her  without  any  fault  on 
her  part,  forbids  tradesmen  to  trust  her  on  his  account,  whereby 
she  is  in  want,  and  the  husband  is  able  to  support  her,  held,  that 
equity  has  Jurisdiction  to  decree  separate  maintenance  to  the 
wife. 

— Schlothan  v.  Schlothan 162 

<@=»301.  It  Is  the  duty  of  the  husband, to  support  the  wife.  Where  he 
deserts  her  and  refuses  to  support  her  without  any  fault  on 
her  part,  forbids  tradesmen  to  trust  her  on  his  account,  whereby 
she  Is  in  want,  and  the  husband  is  able  to  support  her,  held,  that 
equity  has  Jurisdiction  to  decree  separate  maintenance  to  the^ 
wife,  and  to  require  the  husband  to  pay  the  costs  of  suit,  inclua- 
ing  an  attorney's  fee. 

—Schlothan  v.  Schlothan 102 


HYPOTHECATION. 

See  Maritime  liens;   Pledges. 

IDENTITY. 

Of  issues  or  subject-matter  of  action  as  affecting  conclusiveness  of 
Judgment,  see  Judgment,  ^=»713(2),  720. 
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ILLEGAL  IMPRISONMENT. 

See  False  ImpTisomnent 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMOVABLES. 

Conveyances,  see  Deeds. 

IMMUNITY. 

Constitutional  guaranties  of  privileges  or  immunities  of  citizens,  see 

Constitutional  Law,  ^=s>206(l). 
From  service  of  process,  see  Process,  ^=s>119. 
From  taxation,  see  Taxation,  ^s»203. 

IMPEACHMENT. 

witness,  see  Witnesses,  «»388(2). 

IMPLIED  CONTRACTS. 

See  Account  Stated;    Assumpsit,  Action  of. 

For  improvements  as  basis  for  mechanic's  lien,  see  Mechanics'  Liens, 

IMPLIED  REPEAL 

Of  statute,  see  Statutes,  «=»167(1,  2). 

IMPLIED  TRUSTS. 

See  Trusts,  «=»63%,  05-101. 

IMPRISONMENT. 

See  Ball ;  False  Imprisonment. 

Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Liens,  see  Mechanics'  Liens. 

Of  mines,  as  affecting  validity  of  location,  see  Mines  and  Minerals, 

^s»23. 
Public  Improvements,  see  Municipal  Corporations,  ^=»662(2). 
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INCAPACITY. 

See  Indians;  Infants. 

INCONSISTENCY. 

Statements  by  witnesses  Inconsistent  with  testimony  as  ground  for 
impeachment,  see  Witnesses,  ^=s>888(2). 

INCRIMINATION. 

Compelling  witness  to  criminate  himself,  see  Witnesses,  ^s»297. 

INCUMBRANCES. 

See  Mechanics'  Liens. 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  Action  of. 

INDEMNITY. 

See  Principal  and  Surety. 

^»4.  On  an  application  to  discharge  a  receiver  because  improvi- 
dently  appointed,  the  court  granted  a  motion  to  require  the  plain- 
tiffs in  that  action  (defendants  in  this  action)  to  furnish  a  bond 
"for  any  and  all  damages  that  will  result  by  reason  of  the  de- 
taining and  withholding  of  said  money  in  the  hands  of  the  re- 
ceiver." The  bond  was  given  with  surety,  and  the  receiver  was 
continued.  On  this  suit  on  the  bond  brought  by  the  defendants  in 
the  former  case,  the  principal  and  surety  on  the  bond  (defendants 
herein)  plead,  first,  the  bond  is  void  for  want  of  authority  in 
the  court  to  exact,  it ;  and,  second,  the  conditions  of  the  bond 
have  not  been  broken  in  that  no  court  has  decreed  that  the 
money  was  "wrongfully  retained"  In  the  hands  of  the  receiver. 
Jleldf  the  bond  was  a  voluntary  contract,  entered  into  by  the 
bondsmen  and  surety  to  secure  the  appointment  of  the  receiver, 
and  is  valid;  the  bond  was  given  to  indemnify  the  plaintiffs 
herein  for  their  loss  of  interest  on  the  money  held  by  the  receiver, 
and  is  sustained. 

— Woodside  v.  Johnston 99 

INDIANS. 

Instructions  as  to  credibility  as  witness,  see  Criminal  Law,  ^=»757, 

823. 
Right  to  fish  in  navigable  waters,  see  Fish,  ^=»3. 
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The  uncivilized  native  tribes  of  Alaska  are  wards  of  the  gov 
emment ;  the  United  States  has  the  right,  and  it  is  its  duty,  to 
protect  the  property  rights  of  its  Indian  wards. 

—United  States  v.  Gadzow 125 

^splO.  The  aboriginal  tribes  of  Alaska  have  a  right  to  occupy  the 
public  lands  of  the  United  States  therein  subject  to  the  control  of 
both  the  lands  and  the  tribes  by  the  United  States. 

—United  States  v.  Gadzow 126 

^=»10.  The  United  States  has  guaranteed  to  the  Indians  in  Alaska 
the  right  to  the  occupancy  and  possession  of  the  lands  occupied 
by  them  when  the  Acts  of  Congress  of  May  17,  1884  (23  Stat.  24, 
c.  63),  March  3,  1891  (26  Stat.  1005,  c.  561),  May  14,  1898  (30 
Stat.  412,  c.  299),  and  June  e»  1900  (31  Stat.  330,  c.  786),  were 
passed. 

—United  States  v.  Gadzow 125 

«=»15.  Act  May  17,  1884,  c.  53,  §  8,  23  Stat.  26,  providing,  relative  to 
public  lands  in  Alaska,  that  Indians  or  other<  persons  in  the 
district  of  Alaska  should  not  be  disturbed  in  the  possession  of 
any  land  actually  in  their  use  or  occupation  or  claimed  by  them, 
but  that  the  terms  under  which  such  persons  might  acquire  title 
to  such  lands  were  reserved  for  future  legislation,  did  not  pre- 
vent Indians  in  possession  of  land  at  the  time  of  the  passage 
thereof  from  transferring  their  possessory  rights. 

— Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold  Mining 
Co.,  229  Fed.  966,  144  G.  C.  A.  248. 

<8=>15.  Act  May  17,  1906,  c.  2469,  34  Stat.  197  (Comp.  St.  1913,  § 
6096),  authorizing  the  Secretary  of  the  Interior  to  allot  not  to 
exceed  160  acres  of  nonmineral  land  In  Alaska  to  any  Indian 
or  Eskimo,  and  providing  that  the  land  so  allotted  shall  be 
deemed  the  homestead  of  the  allottee  and  his  heirs  in  per- 
petuity, and  shall  be  inalienable,  did  not  of  Its  own  force  ter- 
minate Indian  rights  of  occupation  of  land,  or  place  any  bar 
upon  the  alienation  of  their  possessory  rights. 

— ^Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold  Mining 
Co.,  229  Fed.  966,  144  G.  G.  A.  248. 

^=»15(1).  The  defendants  purchased  the  improvements  of  an  Indian 
residing  on  the  public  lands  and  entered  upon  the  same  and 
claimed  a  right  of  possession  thereof  in  a  suit  brought  by  the 
United  States  to  recover  possession.  Held,  defendant  did  not 
acquire  any  right  whatever  to  the  land  by  his  purchase  from  the 
Indian,  and  can  be  removed  therefrom  at  the  suit  of  the  United 
States  as  a  trespasser. 

— United  States  v.  Gadzow 125 

For  cases  In  Dec.  Dig.  it  Am.  Dig.  Key-No.  Series  it  Indexes  see  same  topic 
and  KBY-NUMBER 


Digitized  by  VjOOQ  IC 


ImUatment  Mid  Int.        6  ALASKA  BEPOBTS  840 


INDICTMENT  AND  INFORMATION. 

Election  between  acts  of  accused,  proof  of  which  is  oflfered  under 

one  count,  see  Criminal  Law,  «=»678(3,  4). 
Legislative  power  respecting  joinder  of  offenses  in  indictment,  see 

Territories,  «=»20. 
Preliminary  complaint,  see  Criminal  Law,  ^=»211(1). 

For  particular  offenseM. 
See  Rape,  «=s>31. 

Violation  of  fishing  regulations,  see  Fish,  ^=»15. 

Joinder  of  parties,  offenses,  and  eonnts,  dnpUoity,  and  elec- 
tion. 

«=»128.  Under  Laws  Alaska  1913,  c.  39,  providing  that,  where  there 
are  several,  charges  against  any  person  for  the  same  act  or 
transaction  or  for  two  or  more  acts  of  the  same  class  of  crimes, 
the  whole  may  be  joined  in  one  indictment  in  separate  counts, 
one  charged  with  violating  Act  June  26,  1906,  c.  3547,  34  Stat. 
478,  regulating  fisheries  of  Alaska,  cannot  complain  that  the 
indictment,  which  was  in  several  counts.  Included  more  than  one 
offense. 

— Thlinket  Packing  Co.  v.  United  States.  236  Fed.  109, 
149  C.  C.  A.  319. 

^=»132(3).  The  indictment  against  the  defendants  contained  two 
counts,  charging  two  offenses.  On  the  trial,  at  the  close  of  the 
case  for  the  government,  the  court  on  motion  dismissed  count  No. 
1  for  insufficiency  of  evidence-  Thereupon  the  trial  continued, 
the  defendants  introduced  evidence  in  their  behalf,  and  the  trial 
resulted  In  a  disagreement  of  the  jury.  Thereafter  the  defend- 
ants moved  to  dismiss  the  indictment  upon  the  ground  that  it 
charged  two  offenses,  in  violation  of  the  statute.  Held,  while  the 
indictment  was  open  to  that  objection  at  the  beginning  of  the 
first  trial  there  had  been  an  election  to  try  defendants  on  the 
second  count,  by  the  dismissal  of  the  first  count,  before  the  de-  • 
fendants  put  in  their  evidence,  which  cured  the  defect ;  the  hio- 
tion  is  denied. 

—United  States  v.  North  Pac.  W.  &  T.  Co 37 

^s»132(3).     Where  the  court,  after  the  evidence  is  in,  submits  the 

case  to  the  jury,  on  an  Indictment  containing  several  counts,  on 

one  count,  such  submission  will  constitute  an  election  on  the  part 

of  the  state,  and  the  other  counts  will  be  regarded  as  dismissed. 

—United  States  v.  North  Pac.  W.  &  T.  Co. 37 

^=5>132(3).  An  indictment  was  returned  against  the  defendants  con- 
taining six  counts.     The  United  States  district  attorney  moved 
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that  all  the  counts  except  count  No.  1  be  stricken  and  dismissed, 
and  gave  notice  that  he  elected  to  try  the  defendants  cm  count 
No.  1  remaining.  On  objection  to  the  motion  offered  by  the  de- 
fendants, held,  while  the  statute  provides  "that  the  indictment 
must  charge  but  one  crime  and  in  one  form  only/'  where  an  in- 
dictment is  returned  with  several  counts,  the  prosecution  may 
elect  upon  which  one  to  try  the  accused  and  dismiss  the  others, 
and  the  indictment  will  not  be  quashed  for  containing  several 
counts,  where  there  is  a  severance  and  a  dismissal  of  all  but  one. 
—United  States  v.  Pacific  &  A.  Ry.  &  Nav.  Co 43 

Issues,  proof,  and  ▼ariaaoe. 

^=»176.  Under  an  indictment  under  Ck>mp.  Laws  Territory  Alaska 
1913,  §  266,  alleging  that  on  July  30,  1913,  defendant  unlawfully 
and  wantonly  wasted  and  destroyed  salmon  taken  in  the  wa- 
ters of  Alaska,  the  prosecution  was  not  bound  to  prove  the 
commission  of  the  offense  on  that  day. 

—Alaska  Packers*  Ass'n  v.  United  States,  244  Fed.  710, 
157  C.  C.  A.  158. 


INDUCEMENT. 

In  contracts,  see  Contracts,  ^s»54. 

INFANTS. 

See  Parent  and  Child. 

Disabilities  in  general, 

^=»2.  A  legislative  enactment  ought  not  to  be  held  unconstitutional 
as  to  one  person  and  not  as  to  all.  The  plaintiff  was  a  minor, 
but  was  of  the  age  of  discretion  when  he  voluntarily  engaged  in 
the  hazardous  employment  in  which  he  was  injured.  He  is 
bound  by  all  constitutional  and  valid  laws,  the  same  as  all  other 
persons  are. 

—Johnson  v.   Eennecott  Copper  Corp 571 

INFERIOR  COURTS. 

See  C!oart8,  «s»175. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Information. 
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INJUNCTION. 

Incidental  to  partumUur  remedies  or  prooeedinffg,  ' 

In  actions  to  determine  mining  rights,  see  Mines  and  Minerals,  ^=» 
38(7).  : 

Relief  againti  particular  acta  cr  proceedingB, 
Construction  of  wharf,  see  Navigable  Waters,  ^=s>48(4). 
Deposit  of  tailings,  see  Mines  and  Minerals,  ^=^124,  125. 
Diversion  of  vaster,  see  Waters  and  Water  Courses,  ^s»33. 
Trespass  on  public  lands,  see  Public  Lands,  9=>8,  13. 

Nature  and  groviids  in  general, 

^=»13.  Plaintiffs  brought  this  action  to  enjoin  defendant  from  dump- 
ing tailings  on  their  placer  claims,  which  He  along  the  creek 
below  defendant's  workings.  Plaintiffs*  claims  are  shown  to  be 
nonprodudng  and  speculative,  and  of  doubtful,  if  any,  value. 
Defendant's  claims  are  producing  and  have  long  employed  a 
large  number  of  miners  at  work.  The  high  waters  of  the  creek 
carry  glacial  debris,  sand,  and  gravel,  in  large  quantities,  and  it 
is  not  shown  that  the  workings  of  defendant  produce  any  appre- 
ciable additions  to  the  natural  deposits  of  this  debris  on  the 
plaintiffs'  claims.  Held,  the  rule  of  comparative  injury  ought 
to  be  followed,  and  the  plaintiffs  relegated  to  their  action  at 
law  for  damages  if  any.    Injunction  denied. 

— Maehl  v.  Crow  Creek  ConsoL  Mining  Co.. ...... .  .547 

^=»13.  No  one  has  an  absolute  and  unqualified  right  to  an  injunc- 
tion. Such  an  application  appeals  to  the  ccmsdence  of  the  chan- 
cellor, to  the  exeiicise  of  a  wise  and  sound  discretion,  and 
should  be  granted  or  withheld  according  to  the  equities  of  the 
case  as  made  to  appear  from  the  records.  Where  it  is  sought 
to  enjoin  a  lawful  business,  the  court  should  give  doe  considera- 
tion to  the  comparative  Injury  which  will  result  from  the  grant- 
ing or  the  refusal  thereof. 

— Maehl  v.  Crow  Creek  Consol.  Mining  Oa 547 

Snbjeots  ^f  yroteetion  and  relief. 

^=»48.  The  Jurisdiction  to  restrain  continuous  or  repeated  trespasses 
rests  on  the  ground  of  avoiding  a  repetition  of  similar  actions — 
a  multiplicity  of  suits.  If  a  defendant  manifests  a  purpose  to 
persist  in  his  unlawful  acts,  the  vexation,  expense  and  trouble 
of  prosecuting  the  actions  at  law  make  the  legal  remedy  inade- 
quate, and  justify  a  plaintiff  in  coming  into  equity  for  an  In- 
junction. 

— Sufidqulst  V.   Halloran 594 
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Aotiona  for  ininnotioiui. 

^=»113.  On  application  for  an  injunction  the  conrt  should  consider 
the  necessity  or  Importance  of  the  right  claimed,  as  well  as  the 
injury  likely  to  be  caused  by  its  Issue;  and  where  It  appears 
that  there  was  a  lack  of  diligence  in  seeking  the  aid  of  the 
court  of  equity  to  arrest  the  detrimental  operations,  an  injunc- 
tion will  be  refused,  and  the  party  relegated  to  his  remedy  at 
law  for  damages. 

— Maehl  v.  Crow  Creek  Consol.  Mining  Co.. 547 

Preliminary  and  interlocutory  injunctions. 

^=»136<2).  Where  an  Insolvent  debtor  had  conveyed  its  only  prop- 
erty to  a  nonresident,  who  had  contracted  to  sell  it  to  resident 
purchasers,  a  creditor,  on  filing  a  creditors'  bill,  is  entitled  to  a 
temporary  injunction  to  restrain  the  purchasers  from  paying 
to  the  trustee  the  purchase  price. 

—Murray  v.   Sioux  Alaska  Mining  Co.,  239  Fed.  818. 
152  C.  C.  A,  604. 

<8=»136(2).  Where  plainUff  first  lawfully  located  and  constructed  a 
fish  trap  in  the  waters  of  Alaska,  and  the  defendant  thereafter 
attempted  to  locate  and  construct  another  within  a  distance  pro- 
hibited by  law.  the  construction  of  the  second  trap  will  be  en- 
joined at  the  suit  of  the  plaintiff  whose  lawful  trap  is  injured 
in  its  operation  thereby. 

— Harris  &  Co.  v.  Thlinket  Packing  Co 49;^ 

^=s>136(2).  A.  located  a  fish  trap  site  in  the  waters  of  Alaska,  and 
had  begun  the  actual  physical  erection  of  a  pound  net  or  fish 
trap  thereon  in  compliance  with  law,  and  had  the  same  virtually 
completed  and  ready  for  fishing,  when  enjoined  at  the  suit  of  B. 
on  an  ex  parte  application.  Thereupon  B.  began  the  erection  of 
a  similar  pound  net  or  fish  trap  within  a  distance  from  A.'s  trap 
prohibited  by  the  statute.  On  a  subsequent  suit,  brought  by  A. 
against  B.  to  enjoin  the  completion  of  B.'s  trap,  held,  B.  could 
not,  by  tying  A.*s  hands  in  the  first  suit,  make  the  structure 
erected  by  him  within  the  prohibited  distance  a  lawful  one.  B.'s 
trap  is  an  Illegal  structure,  which  causes  special  injury  to  A., 
and  gives  him  a  right  to  an  injunction  both  mandatory  and  pre- 
ventive. 

— Harris  &  Co.  v.  Thlinket  Packing  Co 49:^ 

«=5>136(3).  The  owner  of  a  lawfully  located  and  constructed  fish  trap 
may  maintain  injunction  against  another,  who  seeks  to  con- 
struct another  fish  trap  within  a  prohibited  distance  from  his 
trap  on  account  of  some  special  injury  which  the  building  of 
such  second  trap  would  do  to  him ;  but  the  owner  of  the  first 
trap  cannot  enjoin  the  building  of  the  second  trap  simply  be- 
cause the  latter  is  contrary  to  law,  without  showing  some  special 
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damage  to  himself ;  for  If  only  a  vlolaticm  of  law  Is  shown,  and 
no  special  Injury  is  shown,  the  prohibited  trap  would  be  a  public 
nuisance,  and  not  a  private  nuisance,  and  so  not  to  be  abated  at 
the  suit  of  an  individual. 

— Thlinket  Packing  Co.  v.  Harris  &  Ck> 471 


INJURIES. 

See  Torts. 

IN  PAIS. 

BBt<vpel,  see  E^stoppel,  «s>5e-68(2). 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;   Bankruptcy. 
Of  corporations,  see  Banks  and  Banking,  ^=»77(4,  6) ;   Corx)orations, 
<d=»560(2). 

INSTRUCTIONS. 

By  court  to  Jury,  see  Criminal  Law,  «=»757,  778,  823;  Trial,  «=»251 
(8),  252(15). 

INSTRUMENTS. 

Documentary  evidence,  see  Evidence,  ^=»347-555. 

Parol  or  other  extrinsic  evidence,  see  Evidence,  ^=5>461(1). 

Particular  daaset  of  intiruments. 

See  Assignments  for  Benefit  of  Credlfbrs;  Indictment  and  Informa- 
tion;  Release. 

Contracts  in  general,  construction  and  operation,  see  Contracts,  ^s> 
169,  170(1). 

Deeds,  see  Deeds. 

INTENT, 

Evidence  of  Intent,  see  Criminal  Law,  «=>371(1). 
Parol  or  extrinsic  evidence  to  show  Intent  of  parties  as  to  subject- 
matter  of  written  instrument,  see  Evidence,  ^=:»461(1). 

Affecting  or  element  of  particular  acts  or  transactions. 
Delivery  of  deed,  see  Deeds,  ^=»56(2). 

Element  of  offenses. 
See  Rape,  ^=»16. 

Attempt  to  commit  crime,  see  Criminal  Law,  ^s>44. 
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INTEREST, 

Rights  ated  liabilities  in  general- 

«=s>19(l).  Comp.  Laws  Alaska  1913,  §  684,  providing  that  the  rate 
of  interest  shall  be  8  per  cent,  on  all  moneys  after  the  same 
become  due,  on  Judgments  and  decrees  for  the  payment  of  mon- 
ey, on  money  due  on  the  settlement  of  matured  accounts  from 
the  day  the  balance  is  ascertained,  and  on  money  due  or  to 
become  due,  where  there  is  a  contract  to  pay  interest,  and  no. 
rate  specified,  does  not  authorize  recovery  of  interest  before 
Judgment  on  an  architect's  commission  for  superintending  the 
erection  of  a  building,  the  amount  of  which  was  disputed. 

—Valentine  v.   Quackenbush,  239  Fed.  832,  152  O.  C. 
A.  618. 

INTERIOR  DEPARTMENT. 

See  Public  Lands,  «=>96. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  «=s>136(2,  3). 

INTERNATIONAL  LAW. 

See  Treaties. 

^=»6.  The  United  States  purchased  and  acquired  all  the  title 
Russia  had  to  that  portion  of  Bering  Sea  described  in  the  treaty 
of  March  30,  1867  (15  Stat.  539),  including  the  whole  group  of 
the  Aleutian  Islands.  Russia  had  acquired  title  to  the  sea  by 
right  of  discovery  as  far  back  as  1741,  and  this  right  was  recog- 
nized by  both  Great  Britain  and  the  United  States  by  the  trea- 
•  ties  of  1824  (April  17,  1824,  8  Stat  302)  and  1825. 

—United  States  v.  British  Schooners 11 

INTERPLEADER. 

Intervention  of  parties,  see  Parties,  ^=»40(3). 

Riffl&t  to  interpleader. 

^=5>8(2).  Where  two  or  more  persons,  whose  titles  are  connected  by 
reason  of  one  being  derived  from  the  other,  or  of  both  being 
derived  from  a  common  source,  claim  the  same  thing,  debt,  or 
duty  by  different  or  separate  interests,  from  a  third  person,  and 
he,  not  knowing  to  which  of  the  claimants  he  ought  of  right  to 
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render  the  debt  or  duty,  or  to  deliver  the  thing,  fean  he  may  be 
hurt  by  some  of  them,  he  may  maintain  a  snit  and  obtain  against 
them  the  remedy  of  interpleader. 

-Mflot  V.   Keeling 322 

INTERPRETATION. 

See  eross-refereDces  under  Construction. 


INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 

INTERVENTION. 

See  Parties,  «s»40(3). 
Interpleading,  see  Interpleader. 

INTOXICATING  LIQUORS. 

Certainty  of  criminal  statutes,  see  Criminal  Law,  «=»13. 
Waiver  of  Jury  in  prosecution  for  selling  liquor  without  license, 
see  Jury,  «=>29(3). 

Licenses  and  taxes. 

^=»52.  An  information  was  filed  by  the  United  States  against  the 
defendant  for  engaging  in  the  sale  of  liquor  at  wholesale  without 
a  license.  The  defendant  is  engaged  in  brewing  beer  and  selling 
it  to  the  trade  at  wholesale  only.  It  has  a  license  under  section 
2569,  Comp.  Laws  Alaska  1913,  as  "breweries,  five  hundred  dol- 
lars per  annum,"  which  amount  it  has  paid,  and  for  which  the 
United  States  issued  it  a  license  under  that  authority.  Defend- 
ant refuses  to  pay  for  and  take  out  an  additional  license  under 
section  2577,  as  a  wholesale  liquor  dealer.  Held,  the  section 
2569  under  which  defendant  pays  the  license  as  "breweries,  five 
hundred  dollars  per  annum,"  authorizes  it  to  manufacture,  brew, 
and  dispose  of  its  brewery  product  to  the  public  in  wholesale 
quantities.  One  who  thus  sells  the  brewery  product  thus  manu- 
factured is  not  a  wholesale  liquor  dealer  within  the  meaning  of 
that  phrase  as  it  is  used  in  section  2577,  Comp.  Laws  Alaska 
1913.    Defendant  found  "not  guilty." 

—United  States  v.  Valdez  Brewing  &  Bottling  Co.  .679 

^=»55.  Pen.  Code  Alaska,  §  468,  provides  that  a  retail  or  barroom 
license  shall  be  required  of  every  hotel,  tavern,  boat,  barroom, 
or  other  place  in  which  intoxicating  liquors  are  sold  by  retail, 
and  that  every  place  where  liquors  are  sold  in  quantities  as 
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prescribed  for  retail  dealers  by  the  Beylsed  Statutes  shall  be 
regarded  as  a  "barroom."  An  unincorporated  social  club,  or- 
ganized for  the  entertainment  of  its  members,  purchased  in- 
toxicating liquors  with  the  common  funds  of  the  club,  and  dis- 
pensed them  to  its  members  and  guests  to  be  drunk  upon  the 
premises,  charging  therefor  a  price  per  drink  or  per  bottle, 
fixed  by  it  Held,  that  it  was  selling  intoxicating  liquors,  and 
was  required  to  have  a  license. 

—Mustard  v.  Elwood,  223  Fed,  225, 138  O.  0.  A,  467. 

INTOXICATION. 

Habitual  drunkenness  ground  for  dlTorce,  see  Divorce,  ^ss»22. 

INTRUDERS. 

On  land,  see  Forcible  Bntry  and  Detainer. 

INVOLUNTARY  BANKRUPTCY. 

See  Bankruptcy,  ^s»54. 

ISSUES. 

Applicability  of  instructions  to  issues,  see  Trial,  ^ss»251(8). 
Identity  of  issues  as  affecting  conclusiveness  of  Judgment,  see  Judg- 
ment, «=»713(2),  720. 

JOINDER. 

Of  causes  of  action,  see  Equity,  ^=»148(1). 

Of  counts  in  indictment  or  information,  see  Indictment  and  Infor- 
mation, «=>128,  132(3). 

JOINT  ADVENTURES. 

See  Partnership. 

JOINT  LIABILITIES. 

For  torts  in  general,  see  Torts,  ^s»22. 

Release  of  one  of  several  jointly  liable  as  release  of  all,  see  Release, 
<S=>29. 

JUDGES. 

See  Courts ;   Justices  of  the  Peace. 

Appointment,  qnaUfloatioa,  and  tenwe* 

«=»11.    The  district  judge  of  the  Second  division  of  Alaska  was  re- 
moved by  the  President,  to  take  effect  on  November  1,  1913,  and 
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his  successor  was  appointed  and  commissioned  to  take  oflSce  that 
day;  the  successor  did  not  arrive  at  Nome  until  Norember  3d, 
when  he  took  his  oath  of  office  and  entered  upon  his  duties; 
the  removed  judge  continued  to  act  as  such  until  the  3d,  when 
his  successor  took  the  oath  of  office;  on  motion  of  defendant  to 
vacate  findings  and  judgment  entered  by  the  acting  Judge  on  and 
after  November  Ist,  and  before  his  successor  arrived  an^  took 
the  oath  of  office.  Held,  no  legal  evidence  in  the  record  as  to 
when  the  judge's  removal  became  effective,  his  removal  by  the 
President  was  within  executive  authority,  and  Ills  acts  as  de 
facto  judge  pending  the  arrival  of  his  successor  were  valid. 

— Humel  V.  Hoogendom 25 

BIcHts,  powers,  duties,  and  liabilitiee. 

^=»26.  The  district  judge  of  the  Second  division  of  Alaska  was  re- 
moved by  the  President,  to  take  effect  on  November  1,  1913,  and 
his  successor  was  appointed  and  commissioned  to  take  office  that 
day;  the  successor  did  not  arrive  at  Nome  until  November  3d, 
when  he  took  his  oath  of  office  and  entered  upon  his  duties; 
the  removed  judge  continued  to  act  as  such  until  the  3d,  wheii 
his  successor  took  the  oath  of  office ;  on  motion  of  defendant  to 
vacate  findings  and  judgment  entered  by  the  acting  judge  on  and 
after  November  1st,  and  before  his  successor  arrived  and  took 
the  oath  of  office.  Held,  no  legal  evidence  in  the  record  as  to 
when  the  judge's  removal  became  effective,  his  removal  by  the 
President  was  within  executive  authority,  and  his  act  as  de 
facto  judge  pending  the  arrival  of  his  successor  were  valid. 

— Humel  V.  Hoogendom 25 

^ss»20.  Where  a  judge  of  a  district  court  of  Alaska,  who  has  beea 
formally  removed  by  the  President  and  his  successor  appointed, 
was  acting  as  de  facto  Judge  of  the  court  between  the  time  of 
the  order  of  his  removal  and  the  taking  of  the  oath  of  omce 
by  his  successor,  his  judicial  acts  as  such  de  facto  officer  cannot 
be  collaterally  attacked. 

— Humel   V.    Hoogendom... 25 

JUDGMENT. 

Documentary  evidence  in  action  on  foreign  Judgment,  see  Evidence, 

«=>347. 
Enforcement  by  creditors'  suit,  see  Creditors'  Suit 
Foreign  divorces,  see  Divorce,  ^=»331. 
Former  decision  in  same  case  as  law  of  the  case,  see  Appeal  and 

Error,  <8=»1097<3). 
Power  of  commissioner's  court  to  vacate  Judgment,  see  Courts,  ^=» 

175. 
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Practice  In  Justices'  courts,  see  Justices  of  the  Peace,  ^=»122(5), 

130. 
Reception  of  evidence  in  action  on  foreign  Judgment,  see  Trial,  ^s» 

60(1). 
Sales  under  Judgment,  order,  or  decree,  see  Judicial  Sales. 

In  particular  civil  actions  or  proceedings. 
For  permanent  alimony  on  divorce,  see  Divorce,  ^=»245. 
To  set  aside  transfers  in  fraud  of  creditors,  see  Fraudulent  Convey- 
ances, <g=»315(2). 

In  criminal  prosecutions. 
See  Criminal  Law,  €=s>998. 
Summary  trial,  see  Criminal  Law,  «=»258(2). 

Review* 
See  Appeal  and  Error;    Criminal  Law,  iS=s>1030-1169(l) ;    Justices 
of  the  Peace,  ig=»152-164(3). 

Constraetion  and  operation  in  general. 

^=»538.  When  appeal  is  taken  under  California  practice,  the  ac- 
tion is  still  pending,  and  the  Judgment  does  not  become  final 
until  the  appellate  court  has  passed  its  order. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  727,  158  C.  C.  A.  129. 

Merger  and  bar  of  oauses  of  action  and  defenses. 

^=»570(5).  Where  a  cause  of  action  is  dismissed  for  a  failure  of 
proof  only,  and  not  going  to  the  merits  of  the  cause  of  action,  it 
will  be  treated  as  a  dismissal  without  prejudice  and  will  not 
constitute  a  bar  to  the  same  cause  of  action  in  a  subsequent 
suit. 

—Harris  &  Co.  v.  Thllnket  Packing  Co. 493 

ConclusiveneM  of  adjndioatidn. 

^=»713(2).  The  plaintiffs  began  a  former  suit  for  the  same  cause 
against  the  same  defendant,  and  obtained  Judgment;  the  case 
was  appealed  to  the  United  States  Circuit  Court  of  Appeals, 
Ninth  Circuit,  where  it  was  reversed  and  remanded  to  this  court, 
with  instructions  to  dismiss,  which  was  done.  In  this  action  the 
same  plaintiffs  seek  to  recover  from  the  same  defendant  the  same 
interest  in  the  same  property,  based  upon  the  same  contractual 
relations,  upon  the  same  evidence.  Held,  the  case  comes  within 
the  rule  that  "a  Judgment  estops,  not  only  as  to  every  ground  of 
recovery  or  defense  actually  presented  in  the  action,  but  also  as 
to  every  ground  which  might  have  been  presented."  The  defense 
of  res  Judicata  will  therefore  have  to  be  sustained. 

—Treat  v.  Ellis 722 
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^s»720.  In  a  second  controversy  between  two  parties,  if  tbe  cause  of 
action  be  the  same  as  it  was  in  the  first  controversy,  the  judg- 
ment is  an  estoppel  both  as  to  all  things  that  were  litigated  and 
of  things  that  might  have  been  litigated;  but  if  the  cause  of  ac- 
tion is  not  the  same,  then  the  Judgment  in  the  former  action  is 
an  estoppel  only  upon  those  matters  in  issue  or  points  contro- 
verted, upon  the  determination  of  which  the  finding  was  ren- 
dered. 

—Harris  &  Co.  v.  Thlinket  Packing  Co 4d3 

Foreign  Judgments. 

^=»818(5).  The  recitals  in  the  record  of  a  foreign  judgment  against 
a  foreign  corporation  may  be  assailed  by  proof  that  defendant 
was  not  served  and  did  not  appear,  or  that  the  appearance  en- 
tered was  unauthorized,  even  though  such  proof  contradicts  the 
record. 

— Blue  Goose  Mining  Co.  v.  NortUem  Light  Mining  Co., 
245  Fed.  727,  158  C.  C.  A.  129. 

Actions  on  Judgments. 

^=>944.  In  an  actioUj  on  a  foreign  judgment,  the  record  of  the 
judgment,  showing  defendant's  appearance  by  counsel,  was 
prima  facie  evidence  that  the  appearance  was  authorized. 

— Blue  Goose  Mining  Co.  v.  Northern  Light  Mining  Co., 
245  Fed.  727,  158  0.  C.  A.  129. 

JUDICIAL  DISCRETION. 

See  cross-references  under  Discretion  of  Court 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  €=s>35-44. 

In  criminal  prosecutions,  see  Criminal  Law,  ^s»30i. 

JUDICIAL  OFFICERS. 

See  Judges;    Justices  of  the  Peace. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

^s»7.  Under  the  Alaska  Code,  providing  that  where  a  judgment 
is  a'  lien  on  real  property  no  levy  of  execution  is  necessary,  a 
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levy  is  unnecessary  under  a  decree  requiring  the  marshal  of 
Alaska  to  sell  property,  and  the  marshal  may  execute  the  de- 
cree without  any  independent  or  subsequent  order   of  court. 
— -Lesamis  v.  Greenberg,  225  Fed.  449,  140  C.  G.  A.  481. 

^=»81.  Irregularity  of  the  clerk  in  issuing,  under  Civ.  Code  Alaska, 
H  267,  382,  an  execution  on  a  decree  in  a  suit  for  the  dissolution 
of  a  firm  and  for  an  accounting,  instead  of  delivering  to  the 
oflJcer  a  certified  copy  of  the  decree  for  his  execution,  is  cured 
by  confirmation  of  the  officer's  sale,  made  in  conformity  with 
section  278. 

— Lesamis  v.  Greenberg,  225  Fed.  449,  140  C.  0.  A.  481. 

JURISDICTION. 

Of  courts  in  general,  see  Ck>urts. 

Want  of  Jurisdiction  as  afTecting  recognition  of  foreign  judgment, 
see  Judgment,  ^=s>818(5). 

Jurisdiction  of  particular  actions  or  proceedings, 
'  Bankruptcy  proceedings,  see  Bankruptcy,  ^=>11. 

Special  jurisdictions  and  jurisdictions  of  particular  classes  of  courts. 

See  Justices  of  the  Peace,  ^=»36(7). 

Admiralty  Jurisdiction,  see  Maritime  Liens,  ^s»65. 

Equity  Jurisdiction,  see  Equity,  ^=»39(1). 

Probate  courts,  see  CJourts,  «=»202(5). 

JURY. 

Custody,  conduct  and  deliberations,  see  Criminal  Law,  ^s»855,  865. 
Harmless  error  In  excusing  Juror,  see  Criminal  Law,  ^s»1166%. 
Instructions,  see  Criminal  Law,  «=>757,  778,  823  j   Trial,  <&=>251(8), 

252(15). 
Questions  for  Jury,  see  Criminal  Law,  C=»757;    Trial,  ^s»169. 
Taking  case  or  question  from  Jury  at  trial,  see  Trial,  9=>109. 
Verdict  in  criminal  prosecutions,  see  Criminal  Law,  ^=»885. 

Rtffl&t  to  trial  liy  Jury. 

^s»29(2).  The  plaintiflf  in  this  proceeding  was  arrested  for  mali- 
ciously breaking  the  fence  of  another.  He  waived  a  trial  by  Jury 
and  was  tried  by  the  justice,  who  found  him  guilty  and  imposed 
the  penalty  fixed  by  statute.  He  then  brought  habeas  corpus  to 
test  the  legality  of  his  conviction  on  trial  without  a  Jury  not- 
withstanding his  waiver,  contending  that  section  2527,  Compiled 
Laws  Alaska  1913,  which  specially  authorized  the  waiver  and 
summary  trial  without  lury,  is  in  violation  of  the  last  clause  of 
section  2,  art  3,  Const  U.  S.    Held,  the  offense  for  which  the 
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defendant  was  found  guilty  is  not  a  petty  misdemeanor,  but  a 
crime  of  a  serious  character,  and  may  be  punished  by  Imprison- 
ment for  a  year.  The  conviction  is  therefore  in  conflict  with  the 
provision  of  the  Constitution  and  void.  The  Jury  trial  in  such 
cases  cannot  be  waived,  notwithstanding  the  act  of  Congress 
authorizing  it.  The  applicant  is  illegally  held,  the  writ  is  sus- 
tained, and  Ihe  prisoner  discharged. 

—In   re   Vlrch 500 

^=»29(3).  Petitioner  was  accused  of  selling  intoxicating  liquor  with- 
out a  license,  waived  trial  by  jury,  and  was  found  guilty,  third 
conviction,  before  Justice  of  the  peace,  and  sentenced  to  one  year 
in  Jail  and  a  fine  of  $1,500.  She  asks  to  be  discharged  on  habeas 
corpus,  on  the  ground  that  she  was  tried  without  a  Jury,  in  vio- 
lation of  section  2,  art.  3,  Const.  U.  S.,  and  the  Sixth  Amendment 
thereto.  Held,  the  offense  for  which  she  was  convicted  was  a 
misdemeanor,  a  petty  offense,  and  petitioner  might  waive  a  Jury 
trial  in  such  case. 

— Bx   parte  Dunlap 521 

SumiiioniiiB,  attendaaoe,  diMskarge,  and  oompensation. 

^=»70.  Where  only  five  of  the  persons  summoned  under  a  regular 
venire  appeared,  It  was  largely  within  the  discretion  of  the 
trial  court  whether  a  special  venire  should  be  ordered  without 
insisting  upon  the  attendance  of  those  summoned  under  the 
regular  venire;  and  where  the  court  was  held  in  a  remote  and 
very  sparsely  settled  portion  of  Alaska,  at  a  season  when  trans- 
portation to  and  from  that  point  was  about  to  close,  naturally 
resulting  in  the  departure  from  that  section  of  many  of  those 
who  wished  to  go  out  for  the  season,  the  court  did  not  abuse  its 
discretion  by  ordering  a  special  venire,  especially  as  accused  did 
not  exercise  all  of  his  peremptory  challenges. 

—Campbell  v.  United  States,  221  Fed.  186,  136  C.  C. 
A.  602. 

JUSTICES  OF  THE  PEACE. 

Proceedings  on  summary  trial  of  criminal  offenses  or  misdemeanors, 
see  Criminal  Law,  <S=>258(2). 

CItU  Juritdiotion  and  anthority. 

^=»36(7).  Plaintiff  brought  forcible  entry  and  detainer  against  the 
defendant,  who  answered,  denying  that  plaintiff  ever  had  been 
in  possession  of  the  premises;  that,  owning  and  in  possession 
thereof  at  all  times,  he  had  given  a  deed  thereto  to  the  plaintiff 
as  security  for  a  debt.  The  lower  court  rendered  Judgment 
against  the  defendant,  who  appealed.  On  motion  to  dismiss  the 
suit,  made  by  the  defendant,  held,  as  plaintiff  has  never  been  in 
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possession  of  this  property,  has  never  been  evicted  therefrom, 
and  as  defendant  claims  the  equitable  title,  and  has  introduced 
evidence  sufSdeut  at  least  to  show  the  court  that  it  Is  not  a 
purely  sham  defense,  the  court  Is  bound  to  conclude  the  title  to 
the  property  is  In  dispute,  that  the  justice  court  had  no  juris- 
diction, and  that  this  court  can  do  no  more  than  to  do  what  the 
justice  of  the  peace  ought  to  have  done,  to  wit,  dismiss  the  ac- 
tion, when  it  appeared  that  the  title  was  involved. 

—Miners'  &  Merchants'  Bank  v.  Brice 418 

Procedure  in  civil  cases. 

^=s>110(3).  The  suit  was  before  a  Justice  of  the  peace,  and  was  for  a 
money  judgment  against  the  defendant,  and  the  service  was  by 
publication.  Such  a  judgment,  rendered  without  statutory  serv- 
ice of  summons,  would  be  absolutely  void.  A  judgment  based  on 
attachment,  or  on  the  foreclosure  of  an  attachment  lien,  would 
be  void  on  such  service,  for  defendant  cannot  be  charged  with 
notice  that  anything  except  a  personal  judgment  was  going  to  be 
taken  against  him. 

—Stevenson  v.  Hargraves 656 

^=»122(5).  The  plaintiff  began  a  suit  in  justice  court  against  the  de- 
fendant herein,  made  personal  service  of  the  summons,  and  on 
default  took  judgment  as  demanded.  After  the  entry  of  the  judg- 
ment plaintiff  discovered  that  statutory  notice  had  not  been  giv- 
en to  defendant,  whereupon  he  moved  the  justice  court  to  cancel, 
annul,  vacate,  and  set  aside  the  judgment  so  entered  as  void, 
and  to  dismiss  the  action  without  prejudice.  The  justice  sus- 
tained the  motion  and  entered  an  order  canceling,  vacating,  and 
setting  aside  the  judgment  as  void,  and  dismissed  the  action  for 
want  of  jurisdiction  over  the  person  of  the  defendant.  Plaintiff 
immediately  began  another  action  before  the  same  justice,  in 
the  same  form,  against  the  same  defendant,  on  the  same  cause 
of  action.  The  defendant  tendered  a  plea  In  bar  to  the  second 
suit.  Held,  the  justice  had  no  power  or  authority  to  vacate  or 
annul  the  judgment  entered  in  the  first  suit,  and  that  judgment 
is  a  bar  to  the  judgment  demanded  In  the  second  suit 

— -Schofleld   V.   Powell 373 

^=»122(5).  It  Is  a  universal  rule  with  regard  to  courts  of  Inferior 
jurisdiction,  such  as  commissioners'  courts  here  and  justice  of 
the  peace  courts,  that  they  have  no  powers  except  those  given 
them  by  statute.  Neither  the  statutes  of  Alaska,  nor  of  Con- 
gress, give  power  to  the  commissioner's  court  or  to  a  justice  of 
the  peace  to  set  aside  or  vacate  a  judgment  which  It  has  once 
entered,  and  this  applies  as  well  to  default  judgments  as  to 
others. 

—Scho'fleld  V.    Powell 373 
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«=>130.  The  plaintiff  began  a  suit  in  justice  court  against  the  de- 
fendant herein,  made  personal  service  of  the  summons,  and  on 
default  took  judgment  as  demanded.  After  the  entry  of  the 
judgment  plaintiff  discovered  that  statutory  notice  had  not  been 
given  to  defendant,  whereupon  he  moved  the  Justice  court  to  can- 
cel, annul,  vacate,  and  set  aside  the  judgment  so  entered  as  void,, 
and  to  dismiss  the  action  without  prejudice.  The  justice  sus- 
tained the  motion  and  entered  an  order  canceling,  vacating,  and 
setting  aside  the  judgment  as  void,  and  dismissed  the  action  for 
want  of  jurisdiction  over  the  person  of  tiie  defendant  Plaintiff 
immediately  began  another  action  before  the  same  justice,  in 
the  same  form,  against  the  same  defendant,  on  the  same  cause 
of  action.  The  defendant  tendered  a  plea  in  bar  to  the  second 
suit.  Held,  the  justice  had  no  power  or  authority  to  vacate  or 
annul  the  judgment  entered  in  the  first  suit,  and  that  judgment 
is  a  bar  to  the  judgment  demanded  in  the  second  suit. 

— Schofleld   v.    Powell 37S 

Review  of  prooeedinss. 

^=»152.  A  joint  judgment  in  justice  court  was  entered  against  sev- 
eral defendants.  One  of  the  defendants  appealed  the  case  to  the 
district  court,  under  the  provisions  of  section  1827,  Comp.  I^aws 
Alaska  1913.  On  motion  to  dismiss  the  appeal  for  want  of  ju- 
risdiction, Jield  that,  while  section  1827  provides  that  ''either 
party  may  appeal  from  a  judgment  given  in  a  justice's  court,"  it 
does  not  authorize  one  only  of  several  joint  plaintiffs  or  de- 
fendants to  appeal ;  that  the  phrase  '^either  party"  means  either 
the  plaintiffs  or  the  defendants,  whether  joint  or  several;  it 
means  that  either  the  plaintiffs  or  the  defendants  may  appeal, 
but  not  one  of  several  plaintiffs  or  defendants. 

— Stanley  v.  Greenberg 178 

^s»15S(l,  2).  O'Connor  recovered  a  judgment  against  Beck  before  a 
justice  of  the  peace  on  December  28,  1916.  On  January  23,  1917. 
Beck  served  and  filed  notice  of  appeal,  and  gave  the  undertaking 
for  costs,  and  on  January  27th,  delivered  the  transcript  on  appeal 
to  the  clerk  of  the  district  court,  but  refused  to  pay  the  filing 
fees.  The  transcript  remained  In  the  custody  of  the  clerk,  un- 
filed, until  June  1,  1917,  at  which  time  O'Connor's  attorney  paid 
the  filing  fees,  caused  the  transcript  to  be  filed,  and  moved  to 
have  the  appeal  dismissed  and  for  judgment  on  the  undertaking. 
Motion  denied. 

— O'Connor  v.  Beck 699 

^=»164(3).  Defendant  against  whom  judgment  was  had  before  a  jus- 
tice of  the  peace  took  an  appeal  to  the  district  court,  gave  the 
notice  and  bond,  and  secured  the  proper  transcript  to  be  prepared 
and  delivered  to  the  clerk  of  the  appellate  court;  but  his  attor- 
ney neglected  to  pay  the  filing  fees  within  the  time  fixed  by  law. 
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After  the  time  had  expired  the  appellant  tendered  the  necessary 
fees  and  an  affidavit  of  merits,  and  moved  to  require  the  clerk 
to  tile  the  transcript  as  of  the  date  it  was  actually  delivered  to 
him.  Heldt  the  time  for  filing  the  transcript  of  the  cause  is  ju- 
risdictional and  mandatory,  it  is  statutory,  and  no  exceptions 
are  provided  for,  nor  is  the  court  given  any  power  to  accept  any 
excuse.    Motion  denied. 

— O'Connor  v.  Beck 690 

JUSTIFIABLE  HOMICIDE. 

See  HMUidde,  «s>298,  300. 

LABOR. 

See  Master  and  Servant. 

Liens  on  real  property  for  work  and  materials,  see  Mechanics'  Liens. 

LACHES. 

Affectinff  particular  rights,  remedies,  or  proceedings. 

See  Injunction,  ^=»113. 

In  equity,  see  Equity,  ^5»71(1). 

To  establish  and  enforce  trust,  see  Trusts,  ^=»365(2-4). 

LANDLORD  AND  TENANT. 

Examination  of  witness  in  action  for  rent,  see  Witnesses,  ^=»275(5). 
Lease  of  mines  and  mineral  lands,  see  Mines  and  Minerals,  «=s>64, 

68(2). 
Lease  of  public  land,  see  Public  Lands,  ^=»96. 
Lease  of  wharf  by  city,  see  Municipal  Corporations,  ^a»719. 
Mechanics*  liens  for  improvements  by  tenant,  see  Mechanics'  Liens, 

<e=»75. 

LAND  OFFICE. 

See  Public  Lands,  «s»96. 

UNDS. 

Conveyances,  see  Deeds. 

Indian  lands,  see  Indians,  ^=»10,  15. 

Public  lands,  see  Public  Lands. 

LANGUAGE 

Of  statute,  see  Statutes,  «=s>195,  197. 
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LARCENY. 

Trust  In  stolen  property,  see  Trusts,  «=»95. 

LAW. 

International  law,  see  International  •  I^w. 
Judicial  notice  of  laws,  see  E)Tidence,  ^=»35-44. 
Maritime  law,  see  Maritime  Ldens;  Pilots;    Shipping. 
Statutory  law,  see  Statutes. 
Treaties,  see  Treaties. 

UW  OF  NATIONS. 

See  International  Law. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Error,  ^S9l097(3). 

LEASE. 

Of  mines  and  mineral  lands,  see  Mines  and  Minerals,  ^=964,  68(2). 

Of  public  lands,  see  Public  Lands,  ^=>06. 

Of  wharf  by  city,  see  Municipal  Corporations,  ^=»719. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  ^=»236. 

LEGAL  NOTICL 

See  Process. 

LEGISUTION. 

In  general,  see  Statutes. 

LEGISLATURE. 

Computation  of  time  of  session,  see  Time,  ^=»9(1). 
Territorial  legislature,  see  Territories,  ^=>19,  20. 

LEVY. 

See  Judicial  Sales,  «=>7.  * 

Of  attachment,  see  Attachment,  ^=>167-191;    United  States  Mar- 
shals, ^=s>34. 
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LEX  LOCI. 

See  cross-references  under  Conflict  of  Laws. 

LIBEL  AND  SLANDER. 

Habeas  corpus  to  review  summary  conviction  for  libel,  see  Habeas 

Corpus,  ^=s>4. 
Summary  trial  for  criminal  libel,  see  Criminal  Law,  «=>258(2). 

LICENSES. 

Application  of  federal  law  to  territory,  see  Territories,  «=>8. 

Certainty  of  statutes,  see*  Statutes,  «=»47. 

Construction  of  license  law  adopted  from  other  states,  see  Statutes, 

«=»226. 
Persons  entitled  to  question  constitutionality  of  mining  license  law, 

see  Constitutional  Law,  ^=:»42. 
Statutes  In  contraventlpn  of  Congressional  legislation,  see  Statutes, 

For  particular  occupations  or  privileges. 
See  Theaters  and  Shows,  ^=»3. 
Fishing  license,  see  Fish,  ^=»10(1). 
Fish  traps,  see  Fish,  <g=»9,  10(1). 

Sale  of  Intoxicating  liquors,  see  Intoxicating  Liquors,  ^=s>52,  55. 
Vessels,  see  Shipping,  ^=3»6. 
Wharves,  see  Wharves,  ^:=»3.    • 

For  oocvpatioiui  aad  privilesoi. 

^=»3.  Organic  Act  Alaska  Aug.  24,  1912,  providing  for  a  territorial 
Legislature,  and  declaring  that  the  federal  Constitution  and  all 
laws  not  locally  inapplicable  shall  be  effective,  and  shall  remain 
In  force  until  altered,  amended,  or  repealed  by  Congress  or  the 
Legislature,  provides.  In  section  3,  that  the  territorial  Legis- 
lature shall  not  have  power  to  alter,  amend,  modify,  or  repeal 
existing  laws  on  enumerated  subjects  Including  the  fish  and 
game  laws  applicable  to  Alaska  and  federal  laws  providing  for 
taxes  on  business  and  trade,  but  the  section  further  declares 
that  It  shall  not  operate  to  prevent  the  territorial  Legislature 
from  Imposing  other  and  additional  taxes  or  licenses,  while 
sections  9  and  20  of  the  act  provide  that  the  legislative  power 
of  the  territory  shall  extend  to  all  rightful  subjects  of  legisla- 
tion, and  reserve  to  Coni^ress  the  right  to  nullify  any  law  pass- 
ed by  the  territorial  Legislature.  Act  June  26,  1906,  c.  3547. 
34  Stat.  478,  for  the  protection  and  regulation  of  fisheries  of 
Alaska,  provides  that  every  person  or  corporation  carrying  on 
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the  business  of  canning,  curing,  or  preserving  fish,  or  nianufac- 
turing  fish  products,  shall,  in  lieu  of  all  other  license  fees  and 
taxes  therefor,  pay  enumerated  license  taxes  computed  on 
the  output.  The  act  further  provides  for  exemption  of  license 
fees  on  canned  salmon  in  consideration  of  liberation  of  salmon 
fry.  On  passage  of  the  Organic  Act,  no  general  property  tax 
laws  obtained  in  Alaska.  Held  that,  in  view  of  that  fact,  and 
the  necessity  of  obtaining  revenue  for  the  territory.  Act  Alaska 
April  29,  1915  (Laws  1915,  c.  76),  amending  Act  May  1,  1913 
(Laws  1913,  c.  52),  which  Imposed  taxes  on  the  owners  of  fish 
traps,  whether  fixed  and  floating,  or  dummy  traps,  is  valid; 
the  Legislature  being  authorized  to  impose  additional  license 
fees,  and  the  act  not  violating  the  federal  regulation  of  fisheries. 
— ^Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  62,  149  C.  C.  A.  262. 

^=>5%.  The  town  of  Seward  by  ordinance  levied  a  license  tax  on  the 
defendant  Water  &  Power  Company  of  one  dollar  per  month  for 
the  use  and  occupation  of  the  streets  and  alleys  of  the  town. 
The  company  refused  to  pay  the  license,  and  was  fined  by  the 
municipal  or  town  magistrate  for  the  nonpayment.  On  appeal 
to  the  district  court,  heldy  the  town  has  no  power  or  authority  to 
impose  a  tax  for  revenue,  except  such  as  it  is  expressly  author- 
ized to  levy  and  collect  by  the  legislative  power  creating  it  The 
tax  in  controversy  is  not  so  authorized.    Judgment  reversed. 

— Town  of  Seward  v.  Seward  Water  &  Power  Co.. . .  .52 

^s»7(l).  Though  dummy  traps,  which  are  traps  that  cannot  be 
used  for  fishing,  were  classified  with  others.  Act  Alaska  April 
29,  1915,  cannot  be  held  invalid -on  the  theory  that  the  tax  on 
dummy  traps  was  a  tax  on  property  and  not  a  license  tax,  for 
the  first  section  of  the  act  expressly  declares  that  any  person 
prosecuting,  or  attempting  to  prosecute,  the  business  of  fishing, 
shall  pay  for  a  license  the  sum  of  $190  per  trap. 

— Alaska  Pacific  Fisheries  v.  Territory  ot  Alaska,  230 
Fed.  52,  149  C.  C.  A.  262.  ' 

«»7(1).  Act  Alaska  May  1.  1913  (Laws  1913,  c.  52),  entitled  "An 
act  to  establish  a  system  of  taxation  and  to  create  revenue  and 
provide  for  collection  thereof,  "which  imposes  license  taxes 
upon  fisheries  including  salmon  canneries,  as  well  as  Act  April 
29,  1915  (Laws  1915,  c.  76),  amending  the  former  statute  and 
imposing  other  license  taxes,  including  taxes  on  fish  traps  and 
gill  nets,  are  valid. 

—Alaska  Salmon  Co.  v.  Territory  of  Alaska,  236  Fed. 
62,  149  C.  C.  A.  272. 

^s»7(l).  Laws  Alaska  1913,  c.  52,  f  1,  imposes  a  license  fee  of  one- 
half  of  one  per  cent,  on  net  income  above  $5,090  per  annum 
upon  the  business  of  mining.    Section  3  declares  that  any  per- 

Topice  9c  KEY-NUMBERS  In  this  Index  &  Dec.  &.  Am.  Dig.  Key-No.  Series,  A 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


SS9  INDEX-DIGEST  Ideenses 

son,  corporation,  or  company  .doing  or  attempting  to  do  busi- 
ness without  first  having  paid  the  license  therein  required,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  imposes  certain  pen- 
alties. Laws  Alaska  .1916,  c.  76,  f  4,  provides  that  special  rem- 
edies authorized  by  an  act  shall  not  be  deemed  exclusive,  and 
that  any  appropriate  remedy,  civil  or  criminal,  may  be  invoked 
in  collection  of  taxes,  while  section  7,  amending  the  original 
act,  declares  that  no  person,  firm,  or  corporation,  shall  be  re- 
lieved of  any  tax,  penalty,  or  interest  accruing  under  the  orig- 
inal act.  Held  that,  though  the  original  act  did  not  provide  any 
civil  remedy  for  collection  of  license  taxes,  yet  the  duty  and 
obligation  to  pay  them  existed,  and  so  civil  action  might  be 
subsequently  authorized  without  impairing  the  rights  of  a  tax- 
payer. 

— ^Alaska   Mexican   Gold    Mining   Co.   v.    Territory   of 
Alaska,  236  Fed.  64,  149  C.  C.  A.  274. 

^=»7(1).  Laws  Alaska  1913,  c.  52,  {  1,  imposes  a  license  tax  on  the 
business  of  mining  of  one-half  of  one  per  cent,  on  net  income 
above  |5,000  per  annum.  Section  3  of  the  act  declares  that  any 
person,  corporation,  or  company,  doing  or  attempting  to  do  busi- 
ness without  first  having  paid  the  license  required,  shall  be 
deemed  guilty  of  a  misdemeanor,  etc.  Held,  that  as  the  in- 
tent of  the  statute  is  plain,  and  as  a  literal  enforcement  of  its 
provisions  would  render  it  invalid,  it  must  be  construed  as  re- 
quiring persons  engaged  in  the  business  of  mining  to  apply 
for  a  license  and  subsequently  to  pay  the  license  fee  based  on 
a  percentage  of  the  net  income,  and,  as  so  construed,  the  act 
is  valid. 

— Alaska    Mexican   Gold   Mining  Co.    v.   Territory   of 
Alaska,  236  Fed.  64,  149  C.  C.  A.  274. 

•^=s>7(2).  The  license  taxes  imposed  by  Laws  Alaska  1913,  c.  52,  on 
the  business  of  mining,  are  not  revenue  measures  pure  and  sim- 
ple, and  so  are  not  Invalid  under  Organic  Act  (Act  Aug.  24,  1912, 
C  387,  37  Stat.  514  [Comp.  St.  1913,  §  3536])  §  9,  providing  for 
uniformity  of  taxation. 

— ^Alaska  Mexican  Gold  Mining  Co.  v.  Territory  of  Alas- 
ka, 236  Fed.  64,  149  O.  C.  A.  274. 

•^=»7(3).  It  is  not  an  abase  of  power  if  the  burden  of  taxation  is 
imposed  equally  on  all  persons  pursuing  the  same  business  or 
calling,  provided,  in  case  of  classification,  the  basis  is  reason- 
able. 

— ^Alaska  Pacific  Fisheries  v.  Tenitory  of  Alaska,  236 
Fed.  52,  149  C.  C.  A.  262. 

^=»7(3).  Act  Alaska  April  29,  1915,  imposing  as  a  license  tax  on 
fisheries  a  tax  on  fish  traps,  is  not  invalid  as  being  an  unjust 
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discrimination  In  favor  of  those  fisheries  where  the  business  is 
carried  on  by  means  of  seines. 

—Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  23(5 
Fed.  52,  149  C.  C.  A.  262. 

^=»7(7).  Though  the  tax  on  the  traps  which  were  of  varying  value 
was  the  same,  the  law  does  not  violate  Organic  Act,  f  9,  provid- 
ing that  all  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  shall  be  levied  and  collected  under  general  laws,  and 
assessments  being  according  to  the  actual  value,  for  the  terri- 
torial legislature  had  a  power  of  classification  of  license  taxes 
which  it  might  exercise,  and  the  tax  was  not  strictly  a  revenue 
measure. 

—Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  52,  149  C.  C.  A.  262. 

^=»7(8).  Act  Alaska  April  29,  1915,  imposing  as  a  license  tax  on 
the  business  of  fisheries  a  tax  on  fish  traps,  does  not  impose  a 
tax  on  appliances  used  in  the  business,  and  so  is  not  unenforce- 
able on  the  theory  that,  the  license  taxes  imposed  by  Act  Cong. 
June  26,  1906,  having  been  paid,  the  proprietor  of  a  fishery  could 
not  be  further  taxed  on  his  appliances. 

—Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  52,  149  C.  C.  A.  262. 

^=»7(9).  Act  Alaska  April  29.  1915,  imposing  a  license  tax  on  the 
business  of  fishing  by  taxing  fish  traps,  is  not  confiscatory 
though  in  some  cases  it  exacts  a  tax  as  high  as  10  per  cent 

—Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  52,  149  C.  C.  A.  262. 

^=»11(1>.  Defendant  refused  to  pay  a  license  to  do  business  as  a  , 
"transfer  company,"  claiming  that  the  law  applied  only  to  asso- 
ciations, partnerships,  and  corporations,  and  not  to  individuals. 
Held,  that  the  words  "transfer  companies"  must  be  construed 
with  reference  to  the  first  descriptive  words  in  the  sentence, 
"That  any  person  or  persons,  corporation  or  company  prosecut- 
ing or  attempting  to  prosecute  any  of  the  following  lines  of  busi- 
ness," and,  being  so  construed  and  considered,  they  shall  bo 
deemed  to  include  an  individual.  The  license  tax  was  laid  on  the 
occupation  or  business,  rather  than  on  the  person  or  class  of 
persons  engaged  in  the  business. 

—United  States  v.   Schmidt 675 

^S932(2].  A  civil  action  to  recover  license  taxes  imposed  by  Laws 
Alaska  1913,  c.  52,  will  not  be  defeated  be<*ause  evidence  outside 
of  the  statute  is  necessary  to  arrive  at  the  amount  on  which  the 
per  centum  of  the  tax  fixed  shall  be  calculated ;  the  amount  be- 
ing susceptible  of  ascertainment. 

— Alaska  Mexican  Gold  Mining  Co.  v.  Territory  of  Alas- 
ka, 236  Fed.  64,  149  C.  C.  A.  274. 
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<9=>32(2).  That  Laws  Alaska  1913,  c.  52,  Imposing  license  taxes, 
provided  for  penalties  and  punishment  In  case  of  nonpayment, 
does  not  preclude  a  civil  action  for  recovery  of  the  taxes;  the 
penalties  and  punishment  being  provided  to  discourage  evasion 
of  the  statute. 

—Alaska  Mexican  Gold  Mining  Co.  v.  Territory  of  Alas- 
ka, 236  Fed.  64,  149  C.  C.  A.  274. 

i8=>32(2).  While  Act  Alaska  May  1,  1913  (Laws  1913,  c.  52),  provides 
no  dvll  action  for  the  recovery  of  license  fee«  Imposed,  such  ac- 
tion Is  provided  for  by  the  subsequent  Act  April  29,  1915  (Laws 
1915,  c.  76),  thus  license  fees  due  under  the  original  act  may  be 
recovered  by  civil  action. 

— Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  70,  149  C.  C.  A.  280. 

LIENS. 

Liens  acquired  hy  particular  remedies  or  proceedings. 
See  Attachment,  <8=>167-191. 

Particular  classes  of  liens. 
See  Maritime  Liens;   Mechanics'  Liens;   Pledges. 
For  labor  or  materials  furnished  for  working  mines,  see  Mines  and 

Minerals,  «=5>112(1)-116. 
Pilotage,  see  Pilots,  <8=s>13. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Acquisition  of  easement  by  prescription,  see  E2asements,  ^=»5. 

Laches,  see  Equity,  «=»71(1). 

To  establish  and  enforce  trust,  see  Trusts,  ^=s>365(4). 

LIMITATION  OF  LIABILITY. 

Of  shipowner,  see  Sbipplng,  ^9209(1,  2). 

LIQUIDATED  DAMAGES. 

See  Damages^  ^=s»79. 

LIQUIDATION. 

See  Assignments  for  Benefit  of  Creditors;   Bankruptcy. 
Corporations,  see  Banks  and  Banking,  ^=»77(4,  6) ;  Corporations,  ^=» 
550(2). 
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LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  «S939,  43(2,  4). 

Dedication  of  land  abutting  on  sea  as  affecting  littoral  rights,  see 
Dedication,  «s»50. 

LOANS. 

Interest  on,  see  Interest 

LOCAL  ASSESSMENTS. 

See  Municipal  Corporations,  ^s>562(2). 

LOCAL  LAWS. 

See  Statntes,  «s»81. 

LOCATION. 

Of  mining  claim,  see  Mines  and  Minerals,  4s»14(2)-38(7). 

LODES. 

See  Mines  and  Minerals,  «=>14(2)-38(7). 

LOGS  AND  LOGGING. 

Protection  and  promotion  of  growth  of  trees  and  forests  and  right  of 
property  in  growing  trees,  see  Woods  and  Forests. 

LOW-WATER  MARK. 

Ownership  and  rights  in  land  between  high  and  low  water  marks, 
see  Navigable  Waters,  «3»36(3). 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MAIL 

Mailing  process  In  addition  to  publication,  see  Process,  ^=»]08. 
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MAINTENANCE 

separate  maintenance  of  wUe,  see  Husband  and  Wife,  «b»283(2),  801. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

MANAGING  AGENT. 

Service  of  summons,  see  Corporations,  ^=»668(8). 

MANDAMUS. 

Nature  and  ffroiuidfl  la  seneral. 

^s»3(4).  Mandamus  to  require  the  canvassing  board  of  the  territory 
of  Alaska  to  reject  returns  in  an  election  for  delegate  to  Con- 
gress, and  to  issue  the  certificate  of  election  to  one  candidate, 
will  not  be  denied,  because  contest  may  be  had  before  the  House 
of  Representatives;  such  contest  not  affording  the  relief  sought 
by  the  writ.  • 

— Territory  v.  Canvassing  Board 602 

^=s>3(4).  Mandamus  to  compel  the  canvassing  board  of  the  territory 
of  Alaska  to  reject  certain  election  returns  cannot  be  denied,  on 
the  ground  that,  if  the  returns  be  insufiicient,  mandamus  should  be 
brought  against  the  election  officers  for  fuller  returns;  the  court 
having  no  power  to  initiate  such  proceedings. 

— ^Territory  v.  Canvassing  Board 602 

^=»7.  The  issuance  of  a  writ  of  mandamus  is  largely  discretionary 
with  the  court,  but  it  is  an  abuse  of  discretion  to  deny  the  writ 
in  a  proper  case. 

— ^Territory  v.  Canvassing  Board 602 

9nbjeets  and  pvrposea  of  relief. 

^=»64.  Where  all  members  of  the  canvassing  board  of  the  territory 
of  Alaska,  includlug  the  Governor  as  a  member  of  such  board, 
voluntarily  submitted  to  the  jurisdiction  of  the  court  in  a  pro- 
ceeding for  mandamus  to  compel  the  rejection  of  returns,  the 
question  whether  the  Governor  is  subject  to  mandamus  cannot 
be  raised. 

— ^Territory  v.  Canvassing  Board 602 

^=»64..  Where  two  members  of  the  canvassing  board  of  the  territory 
of  Alaska,  which  was  composed  of  the  Governor  and  two  others, 
were  subject  to  mandamus,  and  there  was  no  statute  providing 
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that  the  action  of  the  board  should  be  unanimous,  the  writ  may 
be  issued,  though  the  Governor  was  not  subject  to  mandamus. 

— ^Territory  v.  Canvassing  Board 002 

€=»70.  The  canvassing  board  of  the  territory  of  Alaska,  while  to  an 
extent  bound  to  construe  the  election  laws  of  the  territory,  can- 
not for  that  reason,  as  to  matters  wherein  its  duties  are  plain, 
be  deemed  a  quasi  judicial  body,  not  subject  to  the  writ  of  man- 
damus. 

— ^Terrltory  v.  Canvassing  Board 602 

^=>74(4).  Mandamus  to  compel  the  canvassing  board  of  the  territory 
of  Alaska  to  reject  returns  from  certain  precincts,  with  respect  to 
the  election  for  delegate  to  Congress,  cannot  be  denied,  on  the 
ground  that  the  returns  from  such  precincts  were  counted  and 
certificates  of  election  based  on  the  counting  of  such  returns  is- 
sued to  candidates  for  the  House  of  Representatives  of  Alaska, 
and  that  the  rejection  of  such  returns  would  cause  inconsistency. 
— Territory  v.  Canvassing  Board 602 

^=»74(4).  On  petition  for  mandamus  to  compel  the  canvassing  board 
to  reject  certain  returns  in  an  election  for  delegate  to  Congress 
from  Alaska,  and  to  issue  the  election  certificate  to  petitioner, 
where  the  answer  of  respondents  set  forth  the  number  of  votes 
received  by  petitioner  and  his  opponent,  and  that  the  board  had 
finished  the  canvass  of  votes  and  was  about  to  issue  the  certifi- 
cate to  petitioner's  opponent,  the  writ  cannot  be  denied,  it  ai>- 
pearing  that  the  returns  attacked  were  insuflacient,  and,  if  they 
were  not  counted,  petitioner  would  have  a  majority,  on  the 
ground  that  there  were  defects  in  other  returns,  not  challenged 
by  the  pleadings,  which  would  give  petitioner's  opponent  the  ma- 
jority. 

— Territory  v.  Canvassing  Board 602 

Jurisdiotion,  prooeedinfi:*,  and  relief. 

^=»151(1).  On  petition  for  mandamus  by  one  candidate  for  delegate 
to  Congress  from  Alaska  to  compel  the  canvas.sing  board  to  reject 
certain  returns  and  Issue  a  certificate  of  election  to  him,  the 
rival  candidate,  while  a  proper,  is  not  a  necessary,  party. 

— ^Territory  y.  Canvassing  Board 602 

^=>164(3).  An  allegation  in  a  petition  for  mandamus,  not  denied  by 
the  answer  of  the  respondents,  may  be  taken  as  admitted. 

— ^Territory  v.  Canvassing  Board 602 

^=»165.  Where  the  territory  of  Alaska  was  a  formal  party  plaintiff 
to  a  petition  for  mandamus  to  compel  the  canvassing  board  to  re- 
ject certain  returns  In  an  election  for  delegate  to  Congress,  the 
people  being  to  an  extent  interested,  though  the  proceeding  is  not 
an  election  contest,  it  will  be  presumed  that  the  Attorney  Gener- 
al, who  was  present,  if  he  deemed  their  interests  jeopardized. 
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would  have  objected  to  the  sustaining  of  a  demurrer  to  the  an- 
*    swers  of  respondents. 

— ^Territory  v.  Canvassing  Board 602 

MANDATORY  PROVISIONS. 

Of  statutes,  see  Statutes,  ^s»227. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARITIME  UW. 

See  Collision;   Maritime  Liens;   Pilots;    Shipping. 

MARITIME  MENS. 

Nature,  groiiAds,  aad  snbjeot-nuitter  In  seneral* 

^=»9.  The  libelant  remained  all  winter  on  board  the  river  steamer 
Florence  S.,  at  her  berth  in  the  ice  in  the  upper  Tanana  river, 
as  watchman.  He  filed  a  libel  on  the  boat  for  his  services.  On 
exception,  held^  a  caretaker  of  a  river  vessel  in  winter  quarters, 
when  the  vessel  is  not  in  commission,  has  no  lien  for  his  wages. 
—Bell  v.  The  Florence  S 226 

CreatioiLy  operation,  and  effect. 

^=»27.  Libelant  sold  certain  winches  and  other  maritime  stores  to 
a  general  dealer  and  ship  repairer  on  open  account,  who  sold  the 
same  in  due  course  of  his  business  and  put  them  on  the  ves- 
sels libeled,  where  they  were  paid  for  by  the  owners.  The  libel- 
ant filed  a  lien  on  the  vessels  for  the  value  of  the  winches.  Held, 
the  libelant  having  sold  the  winches  to  their  customer,  a  general 
dealer,  on  open  account,  and  the  latter  having  furnished  the  same 
to  the  owners  of  the  vessels  libeled,  and  having  been  paid  there- 
for, there  was  never  any  lien  reserved  to  the  libelant  therefor. 
Libels  dismissed. 

— Washington  Iron  Works  v.  The  Orient 438 

Enforcement. 

«=»65.  Act  Cong,  June  23,  1910,  c.  373,  36  Stat.  604  (U.  S.  Comp.  St 
1916,  H  7783-7787),  does  away  with  the  presumption  heretofore 
obtaining  that  '^repairs,  supplies,  or  other  necessaries'*  furnished 
to  a  vessel  in  its  home  port  were  not  furnished  on  the  credit  of 
the  vessel,  and  in  substance  establishes  the  presumption  that 
they  were  furnished  on  the  credit  of  the  vessel ;  but  that  statu- 
tory presumption  does  not  bar  the  owner  of  the  libeled  vessel 
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from  proYlng  affirmatiyely  that  the  articles  were  sold  to  some 
third  person  and  were  not  furnished  either  on  his  credit  or  the 
credit  of  the  resseL 

— ^Washington  Iron  Works  v.  The  Orient 438 

MARITIME  TORTS. 

Liabilities  of  vessels  and  owners  in  general,  see  Shipping,  ^=»81. 
Limitation  of  yessel  owner's  liability,  see  Shipping,  ^9200(1,  2). 

MARK. 

Marking  boundaries  of  mining  location  or  claim,  see  Biines  and  Min- 
erals, «S920(3). 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

^5920(1).  About  November  15,  1910,  defendant  procured  a  marriage 
license  from  the  authorities  at  Vancouver,  B.  C,  authorizing  the 
plaintiff  and  defendant  to  intermarry.  Plaintiff  was  a  woman 
of  foreign  birth,  unfamiliar  with  the  English  language  and  cus- 
toms. She  was  informed  by  the  defendant  that  said  paper  or 
marriage  license  was  all  the  formality  or  ceremony  necessary  to 
constitute  marriage.  Plaintiff  agreed  with  the  defendant  to  be- 
come his  wife,  and  they  resided  together,  openly  and  notoriously, 
,  as  husband  and  wife  from  that  time  till  this  suit  was  brought  for 
divorce.  Heldf  the  parties  were  married  by  contract  or  common- 
law  marriage,  and  that  the  plaintiff  was  entitled  to  the  divorce 
prayed  for. 

— McDaniels  v.  McDanlels 107 

^=»47.  If  marriage  be  proved  or  admitted,  declarations  of  the  par- 
ents will  not  be  admitted  to  defeat  the  consequences  of  marriage, 
as  that  the  children  are  bastards ;  but,  where  the  question  Is  mar- 
riage vel  non,  the  declarations  of  the  parties  themselves,  if 
deceased,  that  they  were  or  were  not  married,  provided  that  they 
were  made  ante  litem  motam,  are  admissible  evidence  of  the 
fact  declared. 

— -Harkrader  v.   Reed 668 

^s»51.  Where  the  evidence  was  offered  by  two  Indian  women,  rela- 
tives of  the  alleged  wife,  who  was  an  Indian  woman  also,  that  a 
white  man  took  the  alleged  wife  to  his  home  and  agreed  to  live 
with  her  as  his  wife,  and  by  whom  he  had  a  child  during  such 
period,  held,  the  question  whether  the  facts  amounted  to  a  com- 
mon-law marriage  is  for  the  jury. 

—Harkrader  v.   Reed 668 
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MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SECURITIES. 

Of  bankrapt,  see  Bankroptcy,  «=9»S4. 

MARSHALS. 

Conduct  of  judicial  sales,  see  Judicial  Sales,  ^=»7. 

Liability  for  false  imprisonment,  see  False  Imprisonment,  ^=»8. 

United  States  marshals,  see  United  States  Marshals. 

MASTER  AND  SERVANT. 

Agents,  see  Principal  and  Agent. 

Application  of  instructions  to  issues  in  action  f6r  injuries,  see  Trial, 

«=s>251(8). 
Constitutionality  of  Workmen's  Compensation  Act,  see  Constitutional 

Law,  «=»20e(l),  208(7),  245. 
Documentary  evidence  in  action  for  injuries,  see  Evidence,  4s9353. 
Federal  Employers'  Liability  Act,  see  Commerce,  ^=»8. 
Injuries  to  infants,  see  Infants,  ^s»2. 
liens  for  labor  rendered  in  woricing  mines,  see  Mines  and  Minerals, 

«S=>112a)-116. 
Subject  and  title  of  eight-hour  law,  see  Statutes,  ^=s>114(7). 
Workmen's  Compensation  Act  as  special  legislation,  see  Statutes, 

^=»81. 

Master's  liability  for  injuries  to  serraat. 

^s>86.  Where,  in  an  action  for  Injuries  to  a  servant  while  retimber- 
ing  a  railroad  tunnel,  the  complaint  alleged  that  the  C.  company 
was  operating  the  line  of  railroad,  that  defendant  K.  company 
was  a  subsidiary  company  of  the  railroad  company,  and  that  the 
latter  in  operating  its  road  did  so  partly  through  the  K.  compa- 
ny as  its  agent,  and  the  evidence  sustained  such  allegations,  both 
defendants  would  be  regarded  as  common  carriers  as  to  which 
the  federal  Employers'  Liability  Act  April  22,  1908,  c.  149,  35 
Stat.  65  (U.  S.  Comp.  St.  Supp.  1911,  p.  1322),  was  applicable. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed.  459, 
128  C.  C.  A.  131. 

^=>211.  A  member  of  a  crew  engaged  in  driving  an  uplift  In  a  mine, 
which  work  was  prosecuted  in  a  good  and  workmanlike  manner, 
assumed  the  risk  of  the  falling,  before  and  while  being  removed, 
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of  fractured  i)ortions  of  the  toA  whlcfa  neceesartly  lemained^ 
after  a  blast,  to  be  removed  or  barred  down  by  hand. 

^Macaulay  y.  Alaska  Gastinean  Mining  Co.,  234  Fed. 
eil,  148  C.  C.  A.  377. 

^=»265.  Decedent  and  his  firemen  were  operating  a  rotary  snow- 
plow  over  defendant's  railroad  In  Alaska,  when  a  wooden  bridge 
gave  way  under  the  engine,  due  to  the  burning  off  of  certain 
supports  under  it,  causing  the  a:igine  to  turn  over  and  kiU  de- 
ceased. Held,  that  sudi  facts  were  sufficient  to  show  actlcmable 
neglig^ice  on  the  part  of  the  railroad  company. 

—Copper  River  ft  N.  W.  Ry.  Co.  v.  Reed,  211  Fed.  Ill, 
128  C.  C.  A.  39. 

4=^270.  In  an  action  for  an  injury  to  a  mine  employ^  against  the 
employer,  evidence  to  show  the  rule  or  custom  prevailing  in  such 
workings  with  respect  to  the  inspection  of  walls  after  a  shot,  and 
the  person  whose  duty  it  was  to  attend  to  the  same,  held  compe- 
tent 

— Beatson  C<^per  Co.  v.  Pedrin,  217  Fed.  43,  133  C.  C. 
A.  29. 

^=s>284.  Evidence  in  an  action  for  injury  to  a  mine  employ^  held 
such  as  to  make  it  proper  to  submit  the  case  to  the  jury. 

— Beatson  Copper  Co.  v.  Pedrin,  217  Fed.  43,  133  O.  C. 
A.  29. 

^=»286.    In  an  action  for  injuries  to  a  servant  of  certain  carriers, 

evidence  held  sufficient  to  entitle  plaintiff  to  go  to  the  jury  on 

the  question  of  defendants'  negligence  In  failing  to  properly 

light  and  guard  a  dangerous  opening  in  a  platform  in  the  tunnel. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed.  459, 

128  C.  C.  A.  131. 

^=»286(4).  Evidence  in  an  action  by  a  servant  injured  by  a  splinter 
from  a  hammer  wielded  by  another  servant  held  sufficient  to 
take  question  of  defendant's  negligence  to  the  jury. 

— Cavoretto  v.  Alaska  Gastinean  Mining  Co.,  245  Fed. 
853,  158  C.  C.  A.  193. 

WorkmeB's  comp^msatloB  aeta. 

^s»351.  The  plaintiff  was  injured  in  defendant's  reduction  plant  at 
Kennecott,  Alaska,  December  14,  1915,  and  brought  this  action 
for  damages  without  having  served  notice  on  the  defendant  that 
he  elected  to  waive  his  rights  under  the  Workmen's  Compensa- 
tion Act,  passed  by  the  Legislature  of  Alaska.  Sess.  Laws  1915^ 
p.  146.    Demurrer  sustained. 

— Johnson  v.  Kennecott  Copper  Corp 571 

^=s>398.  The  administrator  of  decedent's  estate  filed  an  affidavit  and 
notice  and  served  same  on  the  defendant  in  compliance  with  the 
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terms  of  section  9,  chapter  71,  the  act  of  the  Legislature  of  Alas- 
ka of  AprU  29,  1915  (Sess.  Laws  Alaska  1915,  p.  146  [156]).  On 
motion  to  strike,  because  unauthorized,  held,  the  filing  of  the 
claim  or  affidavit  Is  only  authorized  by  the  terms  of  the  act  In 
cases  where  a  deposit  1b  made  by  the  employer  as  provided  In 
section  10  of  the  act.  The  motion  Is  sustained,  and  the  affidavit 
Is  stricken,  but  without  prejudice  to  the  right  of  the  plaintiff  to 
bring  an  action  to  enforce  such  rights  as  he  may  have  In  the 
premises. 

— Johnson  v.  EUamar  Mining  Co. 740 

MATERIALS. 

Liens  on  real  property  for  materials  furnished,  see  Mechanics'  Liens. 

MAXIMS. 

Of  equity,  see  Equity,  ^s»66. 

MECHANICS'  LIENS. 

Mining  liens>  see  Mines  and  Minerals,  ^=9ll2(l)~116. 

Kat«re»  s^oiuids,  and  rabjeot-matter  In  general. 

^=s>6.  The  safe  and  proper  rule  of  construction  of  mechanic's  Hen 
statutes  is  that,  while  the  remedial  portions  of  these  statutes 
should  be  liberally  construed,  with  a  view  to  avoid  defeating  the 
purpose  of  the  statute,  yet  those  parts  upon  which  the  right  to 
the  existence  of  a  lien  depend,  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed. 

—Irvine  v.  McDougall 300 

Risl&t  to  lien. 

^=975.  A  lease  for  five  years  was  made  in  consideration  of  the  les- 
sees* agreement  to  pay  a  sped  fled  rental  and  to  erect  a  building 
on  the  premises  at  their  expense  which  upon  termination  of  the 
lease  was  to  belong  to  the  lessor.  The  lessor  agreed  to  grade  the 
lot  and  build  the  foundation,  and  the  lessees  agreed  to  Insure  the 
building,  any  money  collected  thereon  to  be  used  in  rebuilding 
or  repairing,  or,  if  they  failed  to  rebuild,  to  be  paid  to  the  lessor. 
Before  making  the  lease,  the  lessor  had  discussed  with  plaintiff, 
who  subsequently  sold  lumber  to  a  contractor  with  the  lessees, 
the  terms  on  which  he  could  purchase  lumber  for  the  building, 
and  plaintiff  furnished  one-third  of  the  lumber  before  receiving 
notice  that  the  lessor  disclaimed  liability  for  the  cost  Within 
a  year  from  the  time  the  lease  was  made,  the  lessor  was  again 
in  possession  of  the  property.  Heldj  that  the  lumber  was  fur- 
nished at  the  instance  of  the  lessor,  and  hence  he  could  not  pre- 
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vent  a  lien  by  posting  a  notice  under  Civ.  Code  Alaska,  §  265, 
giving  a  lien  where  a  building  is  constructed  with  the  knowledge 
of  the  owner  of  the  land  unless  he  gives  notice  that  he  will  not 
be  responsible  by  posting  a  notice  in  writing  to  that  effect  on 
the  land  or  in  the  building. 

—Arctic  Lumber  CJo.  r.  Borden,  211  Fed.  50, 127  CL  C.  A. 
/  486. 

^5975.  Where  a  lease  authorizes  the  lessee  to  make  improvements 
by  deducting  the  cost  from  the  rent,  or  where  part  of  the  con- 
sideration for  the  lease  is  the  making  of  Improvements  which 
become  a  part  of  the  realty  or  revert  to  the  lessor,  a  mechanics' 
lien  may  attach  for  work  done  or  materials  furnished  pursuant 
to  a  contract  with  the  lessee. 

—Arctic  Lumber  C5o.  v.  Borden,  211  Fed.  50, 127  C.  O.  A. 
486. 

^s»78.  Under  Civ.  Ck)de  Alaska,  |  262,  giving  a  lien  to  every  con- 
tractor, lumber  merchant,  etc.,  furnishing  material  for  the  con- 
struction of  a  building  for  the  work  or  labor  done  or  material 
furnished  at  the  instance  of  the  owner,  and  section  265,  provid- 
ing that  every  building  constructed  upon  lands  with  the  knowl- 
edge of  the  owner  shall  be  held  to  have  been  constructed  at  his 
instance  and  the  land  shall  be  subject  to  a  lien  unless  within 
three  days  after  obtaining  knowledge  of  the  construction  he  shall 
give  notice  that  he  will  not  be  responsible  therefor  by  posting 
a  notice  In  writing  to  that  effect  in  some  conspicuous  place  upon 
the  land  or  in  the  building,  a  lien  may  be  prevented  by  posting 
such  notice  only  where  the  work  is  not  done  and  the  material  is 
not  furnished  at  the  owner's  Instance  or  at  the  instance  of  his 
agent,  and  where  the  work  is  done  or  material  furnished  mt  his 
instance  he  may  not  so  prevent  a  lien. 

—Arctic  Lumber  C5o.  v.  Borden,  211  Fed.  50,  127  C.  C.  A. 
486. 

Cs»78.  The  owner  of  a  mining  claim  leased  it  to  operators.  The 
operators  worked  the  claim  and  their  employ^  filed  liens.  The 
lessor  and  owner  posted  two  notices  of  nonliability  for  the  debts 
of  the  lessees  on  the  property.  The  notices  were  not  kept  con- 
tinuously posted,  and  the  lienors  denied  they  saw  them.  Held, 
if  the  notices  were  actually  posted  in  the  first  place  in  good-faith 
compliance  with  the  statute,  and  within  its  terms,  it  is  not  neces- 
sary to  show  they  were  continuously  maintained. 

— ^Turner  v.  Enstrom 118 

ProoeedinKs  to  perfect. 

^=»132.  A  building  erected  by  a  lessee  pursuant  to  the  lease  had 
not  been  completed  within  a  statute  requiring  the  notice  of  lien 
to  be  filed  within  30  days  after  completion  of  the  building. 
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where  a  heating  plant  contemplated  by  the  lease  had  not  been 
Installed,  one  side  had  not  been  covered  with  cedar  siding,  and 
the  building  had  been  only  partially  painted. 

.  r— Arctic  Lumber  Co.  v.  Borden,  211  Fed.  50, 127  O.  C.  A. 
486. 

^=»132.  Within  a  statute  requiring  notices  of  mechanics'  liens  to  be 
filed  within  30  days  after  the  completion  of  the  building  on 
which  the  lien  is  claimed,  the  notice  may  be  filed  by  one  furnish- 
ing material  at  any  time  after  it  is  furnished,  though  before  the 
completion  of  the  building. 

—Arctic  Lumber  Oo.  v.  Borden,  211  Fed.  50, 127  C  C.  A. 
486. 

^=9137(1).  While  the  act  of  Ck>ngres8  applicable  to  mechanics*  liens 
in  Alaska  requires  that  the  notice  of  the  lien  recorded  shall  con- 
tain the  names  dt  the  owners,  or  reputed  owners,  of  the  ground 
upon  which  the  lien  is  claimed,  it  is  well  established  that  failure 
to  include  the  names  of  all  the  owners  does  not  render  the  notice 
void,  but  that  it  may  be  enforced  against  the  owners  named,  the 
only  effect  of  the  omission  of  the  name  of  the  omitted  owner  be- 
ing to  exempt  his  interest  from  the  operation  of  the  lien.  The 
omission  of  the  name  of  the  co-owner  from  the  lien  notice  does  not 
render  the  lien  ineffective  as  against  the   other  owners. 

— Turner  v.  Enstrom 118 

^S9l57.  A  claim  of  a  mechanics'  lien  for  lumber  furnished  for  use 
in  the  construction  of  a  building  was  not  rendered  void  by  the 
inclusion  of  two  items  of  lumber  not  used  in  the  building,  where 
there  was  nothing  to  show  that  the  lienor  did  not  deliver  the 
lumber  in  good  faith  on  the  understanding  that  It  was  to  be  so 
used. 

—Arctic  Lumber  Oo.  v.  Borden,  211  Fed.  50, 127  C.  C.  A. 
486. 

Asslsnn&eat  of  lien  or  olaim* 

^=s>202.  The  rule,  that  the  right  to  acquire  a  mechanic's  lien  is  per- 
sonal and  not  transferable  does  not  apply  to  an  assignment  made 
to  enable  the  assignee  to  sue. 

—Irvine  v.  McDougall,  235  Fed.  888,  149  C.  O.  A  200. 

^=s>203(l).  An  assignment  of  a  mechanic's  lien  is  not  complete  imtil 
delivery.  Therefore,  though  the  lien  claimant  executed  an  as- 
signment at  the  same  time  he  signed  the  lien  claim,  the  assign- 
ment is  valid  and  effective,  where  the  instrument  was  not  deliv- 
ered until  after  the  filing  of  the  lien  claim. 

—Irvine  v.  McDougall,  235  Fed.  888,  149  C.  O.  A  200. 

^=9204.  On  the  trial  of  a  mechanic's  lien  case  it  appeared  from  the 
evidence  that  the  lienors  had  assigned  their  claims  for  wages 
to  the  plaintiff  prior  to  the  perfection  of  the  mechanic's  lien. 
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Heldf  in  the  absence  of  any  statute  to  the  contrary,  the  assign- 
ment of  the  claim  before  the  perfection  of  the  lien  destroys  the 
right  to  a  lien. 

—Irvine  v.  McDougall 300 

BBforoeiaent. 

^59263(1).  The  omission  of  the  name  of  a  co-owner  from  the  notice  of 
a  mechanic's  lien  does  not  render  the  lien  void  as  against  the 
other  owners  named.  The  omitted  owner  is  not  a  necessary  party 
to  the  action  to  foreclose  the  lien.  His  interest  in  the  property 
cannot  be  bound  by  any  Judgment  given  in  the  foreclosure  suit 
from  which  he  was  omitted. 

— Turner  v.  Enstrom '. 118 

«s»271(l).  The  sufficiency  of  the  complaint  in  a  suit  to  foreclose  a 
mechanic's  lien  must  be  determined  by  the  provisions  of  the  stat> 
ute  creating  the  lien,  and  if  there  is  substantial  compliance  there- 
with it  will  be  sufficient. 

— ^Labay  v.  Northern  Mining  &  Trading  Co. 134 

«s»281.  In  a  suit  to  foreclose  a  mechanics'  lien  in  which  it  was 
claimed  that  the  notice  of  lien  was  not  filed  within  30  days  after 
completion  of  the  building,  evidence  held  insufficient  to  support 
a  finding  that  the  plan  of  installing  a  heating  plant  which  had 
not  been  installed  when  the  notice  was  filed  had  been  abandoned. 
—Arctic  Lumber  CJo.  v.  Borden,  211  Fed.  50,  127  C.  C.  A. 
486. 

MEETINGS. 

Of  corporate  directors,  see  Ck>rporations,  «s»298(5). 

MEMBERS. 

Of  corporations  in  general,  see  Ck>rporations,  ^=s»180. 
Of  firms,  see  Partnership. 

MEMORANDA. 

Competency  as  evidence,  see  Evidence,  «s»355. 

MERCY. 

Verdict  recommending  mercy,  see  Criminal  Law,  «=»885. 

MERGER. 

Of  cause  of  action  in  Judgment,  see  Judgment,  ^=»570(5). 
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MINES  AND  MINERALS. 

Appropriation  of  water  by  mining  company,  see  Watere  and  Water 
Ctourses,  «=»16-33. 

Delivery  of  deed  to  mine,  see  Deeds,  ^5»56(2). 

Estoppel  to  assert  title  to  mining  claim,  see  Estoppel,  ^=»56. 

Injuries  to  servants  engaged  In  mining,  see  Master  and  Servant,  ^=» 
211.  270,  284. 

License  tax  on  mining  business,  see  Licenses,  ^=»7(1). 

Person  entitled  to  question  constitutionality  of  mining  license  law, 
see  Constitutional  Law,  ^=s>42. 

Review  of  decisions  in  ejectment  for  mining  claim,  see  Appeal  and 
Error,  «=»1010,  1050. 

Specific  performance  to  convey  mining  claims,  see  Specific  Per- 
formance, <8=>14,  126(3). 

Subject  and  title  of  law  relating  to  mining  liens,  see  Statutes,  ^=s> 
107(2). 

Public  mineral  lands. 

«=»14.  Under  Act  Cong.  Aug.  1,  1912,  c.  209,  §  2,  37  Stat  243 
(Comp.  St.  1913,  f  5055),  declaring  that  no  person  shall  lo- 
cate any  placer  mining  claim  in  Alaska  for  another,  unless 
he  is  duly  authorized  by  power  of  attorney,  acknowledged  and 
recorded  in  the  recorder's  office,  the  power  of  attorney  to 
locate  a  placer  cla)m  for  another  need  not  be  recorded  be- 
fore location;  it  being  sufficient  if  it  is  recorded  before  an 
adverse  claim  is  filed. 

— Cloninger  v.  Finlaison,  230  Fed.  98,  144  C.  C.  A.  396. 

«=»14(2).  Under  Act  Cong.  Aug.  1,  1912,  c.  269,  §§  2,  5,  37  Stat, 
243  (U.  S.  Comp.  St.  1913,  §§  5055,  5058,  Comp.  Laws  Alaska 
1913,  §§  129b,  129e),  providing  that  no  person  shall  locate  any 
placer  mining  claim  in  Alaska  as  attorney  for  another  unless 
duly  authorized  by  power  of  attorney  in  writing,  acknowl- 
edged and  "recorded  in  any  recorder's  office  in  the  Judicial 
division  where  the  location  is  made,"  and  expressly  declaring 
that  no  placer  mining  claim  shall  be  located  in  Alaska  "ex- 
cept under  the  limitations"  of  the  act,  and  that  any  such 
.claim  attempted  to  be  located  in  violation  of  the  "act  shall 
be  null  and  void,"  a  location  of  an  Alaskan  placer  mining 
claim  by  an  attorney  in  fact  for  another  before  the  recorda- 
tion of  the  authorizing  power  of  attorney  is  void. 

—Sutherland  v.  Purdy,  234  Fed,  600,  148  C.  C.  A.  366. 

«8=»14(2).  By  Act  Cong.  Aug.  1,  1912  (37  Stat  242,  c.  269,  §  2  [U.  S. 
Comp.  St  1916,  §  5065]),  it  was  provided  "that  no  person  shall 
hereafter  locate  any  placer-mining  claim  in  Alaska  as  attorney 
for  another  unless  he  is  duly  authorized  thereto  by  a  power 
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of  attorney  in  writing,  duly  acknowledged  and  recorded  in  any 
recorder's  office  In  the  judicial  division  wliere  the  location  Is 
made."  HeH^  where  the  locator  makes  a  discovery  of  mineral 
within  the  boundaries  of  the  claim,  files  and  records  a  notice 
of  location,  marks  the  boundaries,  so  they  can  be  readily 
traced,  and  files  and  records  a  power  of  attorney  from  his 
principal  within  the  division,  and  does  each  of  the  acts  before 
any  other  rights  intervene  or  attach  to  the  land,  it  is  suflicient 
and  the  claim  will  be  valid,  as  against  subsequent  locators 
and  claimants,  without  regard  to  the  order  in  which  sacfa 
necessary  acts  of  location  happen  or  are  performed. 

— ^Likaits  v.  Johnson^ «3 

^=914(2).  On  May  27,  1913,  the  defendant  made  and  executed  to  one 
Wales  a  formal  power  of  attorney,  authorizing  her  to  locate  plac- 
er mines  for  him  in  Alaska.  The  power  of  attorney  was  recorded 
at  Steel  creek,  outside  of  the  division  wherein  the  mines  were  lo- 
cated, on  June  23,  1913.  On  June  30th  the  attorney  in  fact  locat- 
ed the  placer  mines  in  question  for  defendant,  posted  notice  on 
the  claim,  marked  the  boundaries,  and  made  discovery.  The  loca- 
tion was  in  a  distant,  unexplored,  and  mountainous  region,  where 
there  was  no  recording  office.  One  was  established  there  on 
July  20,  1913.  The  plaintiff  located  the  same  property  on  August 
1,  1913.  The  defendant's  power  of  attorney  was  recorded  in  that 
precinct  on  August  17,  and  his  location  notice  on  August  30, 1913. 
Held^  the  defendant  made  a  valuable  discovery  of  gold,  by  an 
attorney  in  fact  duly  authorized  thereunto ;  the  claim  was  prop- 
erly stakfMl  and  marked  on  the  ground,  so  that  the  boundaries 
could  be  readily  traced ;  the  power  of  attorney  was  recorded  In 
the  proper  recording  office  prior  to  the  recording  of  the  location 
notice  or  certificate,  and  within  90  days  from  the  date  of  tbe 
discovery ;  the  plaintiff  was  not  misled  or  prejudiced  by  the  fail- 
ure to  record  the  power  of  attorney  sooner. 

— Woodman    v.  Erikson 93 

^=»17(1).  The  custom  of  miners  in  describing  claims  in  reference 
to  a  "discovery  claim,"  as  "number above"  or  "below  Dis- 
covery" and  with  regard  to  the  creek  claim,  as  "opiwsite  No. 
on  the  right  limit,"  or  the  "left,"  as  the  case  may  be,  ex- 
amined, and  held  a  sufficient  description  by  which  to  idaitif^?^ 
the  property. 

— ^Peca  V.  Huddleston 241 

^=>17(1),  Where  mineral,  has  been  found,  and  the  evidence  is  of 
such  a  character  that  a  person  of  ordinary  prudence,  not  neces- 
sarily an  expert  miner,  would  be  justified  in  the  further  expen- 
diture of  his  labor  and  m-Oney,  with  a  reasonable  prospect  of 
success,  in  developing  a  paying  mine,  the  requirements  of  the 
statute  have  been  met. 

—Duffy    V.    Strandberg 353 
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«=»20(3).  On  May  27,  1913,  the  defendant  made  and  executed  to  one 
Wales  a  formal  power  of  attorney,  authorizing  her  to  locate 
placer  mines  for  him  In  Alaska.  The  power  of  attorney  was  re- 
corded at  Steel  creek,  outside  of  the  division  wherein  the  mines 
were  located,  on  June  23,  1913.  On  June  3ath  the  attorney  in 
fact  located  the  placer  mines  in  question  for  defendant,  posted 
notice  on  the  claim,  marked  the  boundaries,  and  made  discov- 
ery. The  location  was  In  a  distant,  unexplored,  and  mountain- 
ous region,  where  there  was  no  recording  office.  One  was  es- 
tablished there  on  July  20,  1913.  The  plaintiff  located  the  same 
property  on  August  1,  1913.  The  defendant's  power  of  attorney 
was  recorded  in  that  precinct  on  August  17,  and  his  location 
notice  on  August  30,  1913.  Held,  the  defendant  made  a  valua- 
ble discovery  of  gold,  by  an  attorney  in  fact  duly  authorized 
thereunto;  the  claim  was  properly  staked  and  marked  on  the 
ground,  so  that  the  boundaries  could  be  readily  traced;  the 
power  of  attorney  was  recorded  in  the  proper  recording  office 
prior  to  the  recording  of  the  location  notice  or  certificate,  and 
within  90  days  from  the  date  of  the  discovery;  the  plaintiff 
was  not  misled  or  prejudiced  by  the  failure  to  record  the  power 
of  attorney  sooner. 

— ^Woodman   v.   Brikson 93 

^=»20(3).  One  claiming  the  right  to  make  entry  of  a  placer  mining 
claim  the  boundaries  of  which  contain  an  area  in  excess  of  the 
amount  allowed  by  law,  under  permission  of  the  owners  thereof 
to  stake  the  excess,  should  first  determine  the  amount  of  such 
excess  and  stake  the  same  in  such  manner  that  the  original  lo- 
cation thus  reduced  in  area  will  not  contain  an  additional  course. 
—Adams  v.  Yukon  Gold  Co. 391 

CS921.  Under  Laws  Alaska  1913,  c.  74,  relating  to  the  locating  of 
placer  claims,  an  unverified  certificate  of  location  should  not 
be  recorded,  and  furnishes  no  basis  for  claim. 

— Cloninger  v.  Flnlaison,  230  Fed.  98,  144  0.  C.  A.  396. 

^=921.  Laws  Alaska  1913,  c.  74,  S  10,  requires  the  locator  of  a 
mining  claim  to  file  a  certificate  setting  forth  a  description  of 
the  location  of  the  claim  with  reference  to  some  natural  object, 
permanent  monument,  or  well-known  mining  claim.  Rev.  St. 
§  2324  (Comp.  St.  1913,  §  4620),  declares  that  the  monument  or 
natural  object  may  be  such  as  will  identify  the  claim.  The 
certificate  of  location  declared  that  the  name  of  the  claim 
was  "No.  1  Bear  Creek  placer  mining  claim,"  and  that  it  was 
situated  in  the  White  River  mining  district,  and  that  Bear 
creek  was  tributary  to  Big  Eldorado.  Held,  that  the  certificate 
was  insufficient,  for  it  did  not  necessarily  mean  that  the  claim 
was  located  on  Bear  creek,  and,  had  it  so  meant,  the  mere 
mention  of  Bear  creek  would  not  establish  its  location. 

—Cloninger  v.  Pinlaison,  230  Fed.  98,  144  C.  C.  A.  396. 
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«s»23.  Where  the  locator  of  a  mining  claim  in  Alaska  has  failed 
to  do  the  annual  assessment  work  required  by  Act  March  2, 
1907,  c.  2559,  34  Stat  1243  (U.  S.  Ck>mp.  St.  Supp.  1911,  p. 
609),  he  cannot  save  his  rights  by  a  resumption  of  work  before 
the  intervention  of  other  parties. 

— Ebner  Gold  Mining  Co.  v.  Alaska-Juneau  Gold  Min- 
ing Co.,  210  Fed.  599,  127  C.  C.  A.  235. 

^=»23(5).  Where  defendant  prevented  plaintiff's  predecessor  in 
title  from  performing  the  assessment  work  on  a  mine  for  a  year, 
driving  away  laborers  and  threatening  them,  defendant,  whose 
claim  overlapped  that  of  plaintiff,  cannot  base  any  rights  on 
the  failure  of  plaintiff  and  his  predecessors  to  perform  the 
assessment  work,  particularly  where  there  was  no  showing 
that  there  was  any  part  of  plaintiff's  claim  outside  the  over- 
lap on  which  assessment  work  might  have  been  beneficially 
performed. 

—Ames  V.  Sullivan,  235  Fed.  880,  149  C.  C.  A.  192. 

4s»27.  Where  one  claiming  land  under  mining  lode  locations  pur- 
chased mill  site  locations  located  by  others  upon  the  same  land, 
it  was  not  thereby  estopped  to  claim  under  the  mining  lode  lo- 
cations. 

— Wortben  Lumber  Mills  v.  Alaska  Juneau  Gold  Min- 
ing Co.,  229  Fed.  966,  144  C.  C.  A.  248. 

CS927.  Where  plaintiff,  who  claimed  land  under  mining  lode  lo- 
cations, purchased  mill  site  locations  located  by  others  upon 
the  same  land,  the  representations  of  the  mill  site  locators  in 
entering  the  land  that  it  was  nonmineral  could  not  be  imputed 
to  plaintiff,  unless  plaintiff  procured  such  locations  to  be  made. 
—Wortben  Lumber  Mills  v.  Alaska  Juneau  Gold  Min- 
ing Co.,  239  Fed.  966,  144  C.  C.  A.  248. 

^=>29(4).  A  placer  mining  claim  located  in  good  faith  is  not  void,  be- 
cause it  exceeds  20  acres  (an  association  placer  claim  160  acres), 
but  is  void  only  as  to  the  excess,  which  may  be  rejected  from 
any  portion  the  owner  may  select,  and  until  he  has  been  ad- 
vised of  the  excess,  and  has  had  a  reasonable  time  to  make  his 
selection,  his  possession  extends  to  the  entire  claim,  and  anoth- 
er, who  goes  upon  it  and  makes  a  location  of  any  part,  is  a 
trespasser,  and  his  location  a  nullity  and  void  for  any  purpose. 
—Adams  v.  Yukon  Gold  Co 391 

«=»29(4).  Where  only  two  co-owners  of  a  placer  claim  gave  consent 
to  the  location  by  a  third  person  of  the  excess  acreage  In  the 
claim,  and  other  co-owners  neither  consented  to  it  nor  ratified 
it,  it  is  not  binding  on  the  owners. 

—Adams  v.  Yukon  Gold  Co 391 

^=»38.  Where,  in  a  suit  to  determine  an  adverse  claim  to  a  min- 
ing  location,   defendant    answered,   admitting  plaintiff's   loca- 
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Uon  as  alleged,  but  denied  that  plaintiff  since  1909  had  per- 
formed the  annual  assessment  work  required  by  law  to  hold 
the  claim,  and  alleged  that  by  reason  thereof  it  became  forfeit- 
ed, and  reverted  to  the  public  domain.  Held  that,  in  the  ab- 
sence of  objection  at  the  trial,  the  allegations  of  the  answer 
were  sufficient  to  support  a  plea  of  forfeiture. 

— Cache   Creek   Mining   Co.   v.   Brahenberg,   217   Fed. 
240,  133  C.  C.  A.  234. 

^=938.  In  a  suit  over  a  placer  mining  claim  in  Alaska,  which  had 
been  located  for  defendant  by  his  attorney,  evidence  held  In- 
suffiKTient  to  prima  fade  show  that  the  power  of  attorney  was 
not  recorded  before  plaintiff's  location. 

— Cloninger  v.  Finlaison,  230  Fed.  98,  144  C.  O.  A.  396. 

^=»38<7).  In  his  complaint  the  plaintiff  claims  to  be  the  owner  of 
the  mining  claim  described  therein.  He  prays  for  an  injunction 
pendente  lite,  to  prevent  the  defendant  from  dredging  the  gold 
from  the  claim  and  carrying  it  away  before  the  title  is  settled. 
Heldf  the  plaintiff  is  entitled  to  the  relief  demanded ;  but,  owing 
to  the  peculiar  hardship,  that  the  injunction  will  stop  the  sea- 
son's work  of  the  dredge,  the  court  offers  to  appoint  a  receiver 
for  the  gold  dust,  to  hold  it  till  the  title  to  the  claim  can  be 
settled  in  this  suit,  and  thus  allow  the  work  to  proceed. 

— McMonlgle  v.  Behring  Dredging  Co 513 

^s»41.  Pending  a  suit  in  ejectment  for  mining  ground  the  defend- 
ants gave  proper  notice  through  the  United  States  General  Land 
Office  and  applied  for  a  patent  to  the  claim.  The  first  publica- 
tion of  the  notice  was  on  February  24,  1913.  Act  Cong.  June  7, 
1910,  c.  265,  36  Stat.  459  (U.  S.  Comp.  St.  1916,  §  5053),  provided 
that  an  adverse  claim  "may  be  filed  at  any  time  during  the  six- 
ty-day period  of  publication  or  within  eight  months  thereafter." 
The  adverse  claim  was  not  filed  until  December  26,  1913.  Held, 
it  was  not  filed  within  the  time  required  by  the  statute  to  sus- 
pend the  action  of  the  land  office,  and  the  court  lost  Jurisdiction 
when  the  time  for  adverse  expired.  Judgment  for  the  defend- 
ants. 

—Smith   V.    Wheeler 282 

^=:»41.  A  complaint  in  an  adverse  suit  regarding  a  mining  claim  in 
Alaska  must  all^^e  the  pendency  of  the  patent  proceedings  by 
the  defendant  and  the  filing  of  the  adverse  by  the  plaintiff. 
Such  allegations  are  necessary,  that  the  court  may  determine 
whether  or  not  it  has  Jurisdiction  of  the  cause. 

—Smith    V.   Wheeler 282 

^=s»41.  The  mere  pendency  of  an  action  of  ejectment  at  the  time  pat^ 
ent  application  is  made  is  not  sufficient  to  suspend  the  proceed- 
ings.   An  adverse  must  be  filed  in  the  land  office  before  institut- 

"  •      • '— - 
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ing  the  action,  and  the  filing  of  an  adverse  is  essential  to  the 
sufficiency  ot  the  complaint.  The  allegation  of  an  adverse  claim, 
however,  may  be  made  in  a  supplementary  complaint. 

—Smith    V.   Wheeler.... 282 

^=943.  The  title  conveyed  hy  a  patent  to  a  mining  claim  relates 
back  to  the  inception  of  the  right  by  location,  and  gold  dnst  ex- 
tracted during  the  time  becomes  the  property  of  one  who  located 
and  has  held  continuous  possession  to  patent. 

—Smith   V.    Wheeler 282 

Title,   oonTeyaaoes  and   csontraets. 

^=>55.  Where  the  owner  of  an  undivided  interest  in  a  mining  claim, 
who  had  leased  the  entire  claim  from  his  co-owner  under  a 
lease  providing  that  he  should  possess  and  work  the  entire 
claim,  including  his  interest,  under  the  terms  of  the  lease,  sub- 
let the  claim  to  another,  reserving  a  percentage  of  the  gross 
output,  and  thereafter  conveyed  his  undivided  interest  to  his 
wife,  the  wife  did  not  thereby  become  entitled  to  all  of  the 
royalties  reserved  in  the  sublease,  as  against  the  trustee  in 
bankruptcy  of  her  husband's  estate. 

— Stroecker  v.  Patterson,  220  Fed.  21,  135  C.  C.  A.  597. 

^s»64.  A  husband,  to  whom  an  owner  of  a  mining  claim  had  con- 
tracted to  convey  a  one-fourth  Interest  if  he  would  pay  the  ex- 
pense of  sinking  a  hole  and  do  the  assessment  work,  agreed 
with  his  wife,  that  she  should  have  such  interest  in  consid- 
eration of  paying  the  necessary  expenses  of  carrying  out  the 
agreement  Thereafter  he  took  a  lease  from  the  owner  of  the 
three-fourths  interest,  which  provided  that,  as  part  considera- 
tion therefor,  the  undivided  onerfouqth  interest  j^hould  be 
covered  and  included  in  such  lease,  and  that  the  claim  should 
at  all  times  be  worked  and  considered  as  a  whole.  Thereaft- 
er, and  before  mining  operations  began,  he  conveyed  the  one- 
fourth  interest  to  the  wife,  and  at  the  same  time  sublet  to  a 
third  person  under  an  agreement  whereby  the  sublessee  was 
to  pay  him  a  royalty  of  5  per  cent,  in  addition  to  the  25  per 
cent  agreed  to  be  paid  the  owner  of  the  three-fourths  interest 
by  the  original  lease.  HelS,  that  the  5  per  cent  of  the  output 
of  the  mine  equitably  belonged  to  the  wife  rather  than  the  hus- 
band, and  she  could  compel  payment  thereof  without  any  trans- 
fer or  assignment  from  the  husband. 

— Patterson  v.  Stroecker,  245  Ped.  732,  158  O.  C.  A. 
134. 

Cs968(2).  The  lessor  demanded  a  forfeiture  of  the  mining  lease  be- 
cause of  alleged  neglect  and  violations  of  its  terms.  The  evi- 
dence shows  the  ground  is  spotted  and  a  low-grade  proposition, 

Topica  4b  KBT-mjHBSRS  In  this  Index  A  Dec.  A  Am.  Dig.  Key-No.  Series.  A 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


879  INDBX-DIQBST  Ml&es  and  Kin, 

that  the  lessee  worked  It  in  the  usual  way,  with  reasonable  care 
and  in  a  minerlike  manner.  Heldf  injunction  and  forfeiture  de- 
nied. 

— Oline   y.    Eastman 264 

Operatioa  of  mines,  qnarriesi  and  well«, 

^=998.  Three  persons  owning  mining  properties  made  a  firm  agree- 
ment with  a  foiurth  person,  whereby  he  should  be  made  a  part- 
ner with  a  quarter  undivided  interest  in  all  mining  and  other 
properties  then  owned  or  which  might  thereafter  be  acquired, 
and  the  three  persons  at  the  same  time  executed  to  the  fourth 
a  deed  of  an  undivided  one-fourth  of  all  mining  properties 
then  held  by  them  for  a  specified  consideration.  Held,  that 
mining  claims  owned  by  the  three  persons  at  the  time  of  the 
agreement  and  conveyance  were  firm  property  and  must  be  so 
disposed  of  on  dissolution  of  the  firm,  especially  where  all  the 
parties  so  treated  the  property  while  conducting  the  firm  busi- 
ness. 

— Lesamis  v.  Greenberg,  225  Fed.  449,  140  G.  G.  A.  481. 

«s»99.  A  firm  agreement  stipulated  that  plaintiff  should  be  a  full 
partner  with  the  others  and  have  a  quarter  undivided  interest 
in  mining  claims  acquired  or  to  be  acquired.  The  other  mem- 
bers, on  the  day 'of  the  execution  of  the  agreement,  conveyed 
to  plaintiff  an  undivided  fourth  of  all  mining  properties  then 
held  by  the  copartners  in  consideration  of  $6,000  cash  and  $24,- 
000  "to  be  paid  of  the  first  money  taken  out  of  the  ground." 
Held,  that  the  quoted  words  referred  to  the  first  money  taken 
out  of  the  ground  to  which  the  partner  was  entitled,  and  the 
intendment  was  that  the  first  money  should  be  the  gross  amount 
to  which  the  partner  was  entitled. 

— Lesamis  v.  Greenberg,  225  Fed.  449,  140  G.  O.  A.  481. 

«s»100.  Where  partners  have  an  equal  interest  in  the  firm  prop- 
erty, the  proceeds  on  a  sale  of  assets  on  the  dissolution  of  the 
firm  must  be  applied  on  the  basis  of  an  equal  division. 

— Lesamis  v.  Greenberg,  225  Fed.  449,  140  C.  G.  A.  481. 

^es>ll2(l).  Knowledge  that  work  and  labor  is  being  done  on  a  mining 
claim,  for  which  the  laborers,  under  section  694,  Gomp.  Laws 
Alaska  1913,  are  entitled  to  a  lien,  may  be  either  positive  or 
implied.  The  implication  of  knowledge  arises  when  the  party 
to  be  charged  is  shown  to  have  had  knowledge  of  such  facts  and 
circumstances  as  would  lead  him  by  the  exercise  of  due  diligence 
to  a  knowledge  of  the  principal  fact  This  is  the  general  rule 
especially  applicable  to  the  case  here. 

— ^Labay  v.  Northern  Mining  &  Trading  Go. 134 

* 
«=»112(1).    The  act  of  the  Legislature  of  Alaska  approved  April  30, 
1913,  entitled  "An  act  to  create,  establish  and  provide  for  liens 
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on  mines,"  etc.  (Sess.  Laws  1918,  p.  308),  contains  provisions  in 
addition  to  and  qualifying  some  of  those  in  a  prior  act  of  Ck>n- 
gress  establishing  mechanics*  and  miners'  liens  on  mining  claims 
and  the  product  thereof  in  Alaska.  Held,  the  territorial  act 
should  not  be  treated  as  an  Independent  act.  It  is  one  relating 
to  the  same  subject-matter  as  that  legislated  upon  by  Ck)ngre8S 
as  found  in  section  691  et  seq.,  Comp.  Laws  Alaska  1913,  and 
the  congressional  and  territorial  legislation  thereto  must  be 
treated  as  one  harmonious  whole. 

— ^Nordstrom  t.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing  Co. 210 

Cs9ll2(l).  The  act  passed  by  Congress  relating  to  miners'  liens  in 
Alaska,  as  modified  by  the  act  of  the  Legislature  of  the  territory, 
being  in  pari  materia,  are  to  be  construed  together,  and,  if  pos- 
sible, made  to  harmonize  as  one  body  of  law. 

—Nordstrom  y.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing   Oa 21Q 

Cs9ll2(l).    The  miners'  lien  laws  passed  by  Ck>ngre8S  and  the  Leg- 
islature of  Alaska  are  held  to  be  constitutional,  and  within  the 
power  of  Congress  and  the  territorial  Legislature,  respectively. 
—Nordstrom  v.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing   Co. 210 

^=»112(2).  In  Alaska  a  Hen  can  be  had  for  labor  performed  upon  a 
mine  only  when  it  tends  to  the  improvement  or  development  of 
the  mine.  Work  done  in  the  course  of  actual  mining  operations, 
involving  the  extraction  of  gold,  not  tending  to  the  development 
or  improvement  of  the  mine,  but  rather  to  the  lessening  of  the 
value  by  the  extraction  of  the  gold  therefrom,  is  not  llenable  un- 
der the  law. 

—Turner  v.   Enstrom 118 

«ss>112(3).  Act  Alaska  April  30,  1913  (Laws  1913,  c  79),  entitled 
"An  act  to  create,  establish  and  provide  for  liens  oh  mines  in 
favor  of  laborers  and  materialmen,  and  repealing  all  acts  or 
parts  of  acts  in  confiict  herewith,"  which  became  effective 
July  1,  1913,  and  gave  laborers  and  materialmen  liens  upon  the 
mines  or  ore  or  other  precious  mineral  mined  for  all  work 
or  material  furnished  for  the  prosecution  of  mining  opem- 
tions,  etc.,  declared  that  its  provisions  should  not  apply  to  the 
owner  or  owners  of  any  mine  or  mining  claim  worked  by  a 
lessee,  provided  that  the  lessor  or  lessors  shall  have  recorded 
'  a  copy  of  such  lease  and  posted  a  notice  in  writing  at  not  less 
than  three  conspicuous  places  upon  such  mine,  stating  the  names 
of  the  lessee  or  lessees.  This  act,  which  superseded  prior  acts 
containing  similar  provisions,  was  repealed  by  Act  Alaska 
April  21,  1915  (Laws  1915,  c.  13).     A  mine  owner  who  leased 
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his  daim  failed  to  record  the  lease  or  to  post  the  notices  re- 
quired. Heldf  that  laborers  and  materialmen  who  performed 
their  labor  and  furnished  materials  while  the  act  was  In  op> 
eratlon  were  entitled  to  Hens. 

—Spalding  V.  Martin,  241  Fed.  372,  154  C.  O.  A.  252. 

«s»112(3).  Under  the  act  of  the  Legislature  of  Alaska  approved 
April  30,  1913,  a  miner  may  have  a  lien  upon  gold  dust  extracted 
from  a  mine,  and  upon  a  mine  Itself,  for  labor  performed  In  ex- 
tracting the  product  from  the  mine,  but  not  on  a  dredger  used 
in  the  work  of  extracting  the  gold  dust. 

— ^Nordstrom  v.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing  Co. 210 

^s»112(3).    A  mechanic's  lien  on  the  mining  claim  and  the  product 
thereof  extracted  by  the  labor  of  the  mechanic  or  miner  cannot 
extend  to  or  attach  to  the  gold  dust  or  mineral  that  shall  have 
been  extracted  from  the  mine  prior  to  the  attaching  of  the  lien. 
— Nordstrom  v.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing   Co 210 

«s»112(3).  The  lienor  was  employed  to  work  on  defendant's  tin 
mines.  Part  of  the  work  performed  was  at  the  mill  and  on  the 
water  ditch  leading  thereto,  located  about  two  miles  from  the 
mlnes^  The  evidence  showed  that  the  ditch,  the  mill  and  the 
mines  constitute  one  and  the  same  plant,  under  the  supervision 
and  common  ownership  of  the  defendant;  that  the  work  done  by 
the  lienor  was  for  the  purpose  of  developing  and  opening  up  of 
the  mine,  and  tended  to  assist  In  the  separation  of  the  commer- 
cial product  of  the  mine  from  the  gravels.  The  lien  claim  was 
laid  on  the  two  mining  claims,  and  did  not  contain  any  separate 
statement  showing  how  much  time  was  charged  for  which  was 
employed  on  the  mill  or  ditch.  On  objection  to  the  proofs  and 
lien  claim,  held,  under  the  statute  of  Alaska,  the  lien  may  at- 
tach for  labor  "on,  in  or  about"  such  mine  or  mines,  and  the 
mill  and  ditch  being  so  a  part  of  the  mining  plant,  the  work 
done  was  "on,  in  or  about"  the  mine,  and  the  lien  was  sustained, 
and  Judgment  for  lienor. 

— McConnell  v.  Empire  Tin  Mining  Co. 506. 

«s»113.  The  owner  of  a  mining  claim  leased  it  to  operators.  The 
operators  worked  the  claim  and  their  employes  filed  liens.  The- 
lessor  and  owner  posted  two  notices  of  nonliability  for  the  debts, 
of  the  lessees  on  the  property.  The  notices  were  not  kept  con- 
tinuously posted,  and  the  lienors  denied  they  saw  them.  Held,. 
If  the  notices  were  actually  posted  in  the  first  place  in  good-faith 
compliance  with  the  statute,  and  within  Its  terms,  it  is  not  nec- 
'  essary  to  show  they  were  continuously  maintained. 

— Turner  v.  Enstrom 118 
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'^=»114.  The  fact  that  a  lien  claimant  included  in  his  claim,  through 
an  honest  mistake,  a  claim  for  services  for  which  the  statute 
gives  no  lien,  will  not  defeat  the  lien  for  other  services  within 
the  statute  also  claimed,  if  the  two  can  be  separated. 

— Irvine  v.  McDougal 220 

«s»114.  A  mechanic's  lien,  which  describes  the  property  upon  which 
the  lien  is  claimed  as  the  Pioneer  quartz  mining  claim,  **situate 
at  the  head  of  Fairbanks  creek  on  the  left  limit  thereof,  on  the 
divide  between  said  creek  and  Wolf  creek,"  which  is  further 
aided  by  the  allegation  in  the  complaint  that  they  are  in  'the 
Fairbanks  precinct,  Alaska,"  is  a  description  of  the  property  to 
be  charged  with  the  lien  sufficient  for  identification. 

— Irvine  v.  McDougal 220 

^5»114.  A  mechanic's  lien  described  the  property  as  "be^ch  placer 
mining  claim  situate  on  left  limit  of  No.  21  Goldstream  creek," 
Fairbanks  precinct,  Fourth  judicial  division,  territory  of  Alaska. 
Held,  a  sufficient  description  of  the  property. 

— Peca  V,  Huddleston Z4i 

^=9 116.  The  plaintiff  lienors  were  laborers  on  a  dredge  belonging  to 
the  defendant  Sivertsen-Johnsen  Company,  engaged  in  dredging 
gravels  in  their  natural  beds  for  the  recovery  of  the  gold  and 
gold  dust  contents  therein.  They  brought  a  consolidated  suit  to 
recover  on  liens,  claiming  prior  lien  on  the  gold  and  gold  dust 
so  extracted  from  the  said  gravels  by  the  dredge  as- against  prior 
attachments  by  the  other  creditors.  Held,  the  priority  of  lien 
claims  given  by  section  164,  Oomp.  Laws  Alaska  1913,  over  at- 
tachments, extends  only  to  mineral4)earing  gravels  excavated, 
hoisted,  or  otherwise  piled  into  **dump8,"  and  the  proceeds  there- 
of, and  not  to  gold  or  gold  dust  so  extracted  by  the  dredging 
process. 

— Nordstrom  v.  Sivertsen-Johnsen  Mining  &  Dredg- 
ing Co 204 

^s»124.  The  general  equity  doctrines  govern  injunctions  with  refer- 
ence to  mining  claims.  The  granting  or  withholding  of  an  in- 
junction resting  in  the  sound  discretion  of  the  court,  the  com- 
plainant's, laches,  the  solvency  or  insolvency  of  the  parties,  and 
the  relative  inconvenience  to  the  parties,  which  will  ensue  if  a 
temporary  injunction  issues,  must  be  considered.  There  is 
nothing  peculiar  in  the  application  of  the  general  equitable 
principles  to  mining  claims,  beyond  the  frequent  urgent  need  of 
injunctive  relief,  because  of  the  destructible  nature  of  mineral 
di^poslts. 

— Sundquist  t.   Halloran 594 

^=9124.  Where  one  who  claims  to  own  a  mining  claim  stands  by  for 
a  period  of  years,  and  permits  another  on  an  adjoining  claim  to 
so  conduct  his  workings  as  to  cause  slight  damage  by  flooding 
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the  surface  with  tailings,  and  makes  no  ohjection  till  the  other 
is  in  position  where  injunctive  relief  asked  for  would  be  of 
comparatively  greater  Injury  to  the  other  than  the  injury  com- 
plained of  by  the  plaintiff,  the  court  will  not  grant  a  temporary 
injunction,  but  will  allow  the  condition  to  remain  until  the  case 
can  be  disposed  of  on  its  merits. 

— Sundquist  t.  HallcH-an 694 

^=9124.  Where  defendants'  placer  mine  workings  deposit  large  quan- 
tities of  tailings  and  gravel  on  the  plaintiff's  property,  and 
threaten  to  do  so  continuously,  injunction  will  issue  to  prevent 
the  continuance  of  the  Injury. 

— Sundquist  v.   Halloran 594 

^s»125.  A  court  of  equity  may  grant  injunctive  relief  against  an 
actual  or  threatened  invasion  of  plaintiff's  property  by  the  dis- 
charge thereon  of  tailings,  debris,  etc.,  from  defendants'  mining 
claim. 

— Sundquist  v.  Halloran 745 

«s»125. '  In  a  suit  to  enjoin  the  discharge  of  debris  and  tailings  from 
a  mining  claim  on  plaintiff's  claim,  an  intention  on  defendants' 
part  to  commit  further  acts  of  trespass  on  plaintiff's  claim  might 
be  Inferred  from  the  previous  invasion  of  plaintiff's  property,, 
coupled  with  the  mining  system  and  conditions  pursued  by  de- 
fendants and  existing  on  their  mining  claim. 

— Sundquist  v.  Halloran 743- 

MINORS. 

See  Infants. 

MISDEMEANOR. 

Waiver  of  Jury,  see  Jury,  ^=929(3). 

MISJOINDER. 

Causes  of  action,  see  Trial,  ^=s>109. 

MISREPRESENTATION. 

See  Fraud. 

MODIFICATION. 

Of  Judgment  or  order  on  application  for  alimony,  see  Divorce,  «=> 
245. 

MONEY. 

Compensation  for  use,  see  Interest. 
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MORTGAGES. 

Corporate  mortgages,  see  Corporatlonis,  ^p47d-482. 

MOTIONS. 

For  particular  purp09€M  or  relief. 

Direction  of  verdict,  see  Trial,  «=»169. 

Election  between  causes  of  action,  counts,  or  defenses,  see  Plead- 
ing, (8=3»369. 

For  supersedeas  or  stay  of  proceedings  on  appeal,  see  Appeal  and 
Error,  «s»478. 

Publication  of  process,  see  Process,  ^=3»96(4). 

Quashing  execution,  see  Execution,  ^=s»160. 

Relating  to  pleadings,  see  Pleading,  «=»352-<309. 

MOVING  PICTURE  SHOWS. 

See  Theaters  and  Shows.  «b>3. 

MUNICIPAL  CORPORATIONS. 

Dedication  of  property  to  public  or  to  munldpallty,  see  Dedica- 
tion. 

Estoppel  against  city,  see  Estoppel,  ^=s>62(l). 

liegislative  power  respecting  local  assessments,  see  Territories,  ^=> 
20. 

Regulation  of  licenses  and  license  taxes,  see  Licenses,  ^s»3-32(2). 

Repeal  of  statutes,   see   Statutes,   ^=»167(2). 

OoTemmental  po'wers  and  fnnotloiu  in  general. 

^=»57.  Municipal  corporations  In  Alaska  are  the  creatures  of  stat- 
ute, by  which  their  powers  are  granted,  measured,  and  limited. 
Beyond  the  limits  of  the  express  powers  granted  and  those  fairly 
Implied  therefrom  and  Incident  thereto,  they  cannot  lawfully 
act  or  agree  to  act,  and  a  fair  and  reasonable  doubt  of  the  ex- 
istence of  a  corporate  power  Is  fatal  to  Its  being. 

— Ballalne  v.  Town  of  Seward 734 

^=»59.  Municipal  corporations  are  created  to  aid  the  state  govern- 
ment In  the  regulation  and  administration  of  local  affairs.  They 
have  only  such  powers  of  government  as  are  expressly  granted 
them,  or  such  as  are  necessary  to  carry  into  effect  those  that 
are  granted.  No  powers  can  be  implied,  except  such  as  are  essen- 
tial to  the  objects  and  purposes  of  the  corporation  as  createti 
and  established. 

—Town  of  Valdez  v.  Valdez  Dock  Co 390 

Topics  ft  KEY-NUMBERS  In  this  Index  ft  Dec.  ft  Am.  Dig.  Key-No.  Series,  ft 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


S85  INDBX-DIGEST  Municipal  Corp. 

^=»63.  E2yery  intendment  should  be  indulged,  and  every  doubt 
should  be  resolved,  in  favor  of  the  validity  of  a  police  regu- 
lation in  the  form  of  a  city  ordinance. 

— Guidonl  v.  Wheeler,  230  Fed.  93,  144  0.  0.  A.  391. 

ProoeediaKs  of  oonnoil  or  otlior  govon&ins  body. 

^s»lll(3).  By  ordinance  the  town  of  Ketchikan  levied  a  license  tax 
of  $10  per  day  on  itinerant  peddlers  and  tradesmen  and  provided 
a  penalty  for  its  enforcement.  The  defendant  was  fined  and 
appealed.  Held,  the  statutes  prescribing  the  powers  of  towi* 
councils  in  Alaska  do  not  give  to  any  town  council  power  to 
raise  revenue  by  the  taxation  of  occupations  or  businesses ;  and 
the  ordinance  cannot  be  sustained  without  it  may  be  done  under 
the  police  power.  It  cannot  be  sustained  under  the  latter,  for 
it  is  unjust  and  unreasonable,  and  was  evidently  not  enacted  for 
the  purpose  of  regulation. 

— Town   of   Ketchikan    v.    Greenbaum 396 

^=:»120.  Ordinarily  the  rigid  rules  by  which  the  validity  of  penal 
statutes  are  to  be  tested  are  not  applicable  to  the  by-laws  of 
municipal  corporations.  The  by-laws  of  very  few  of  these  cor- 
porations could  stand  such  test  They  should  receive  a  reason- 
able construction,  and  their  terms  should  not  be  strictly  scru- 
tinized, for  the  purpose  of  making  them  void. 

— Guidoni  v.  Wheeler 229 

^s»120.  A  town  ordinance  will  be  construed  according  to  its  reason 
and  spirit.  A  literal  interpretation  will  be  rejected,  if  such 
would  defeat  its  purpose.  In  construction  words  will  sometimes 
be  rejected.  Words  of  an  ordinance  are  construed  the  same  as 
words  of  a  statute.  The  legislative  intent  will  control  the  con- 
struction of  the  word  in  an  ordinance,  though  the  word  Is  inap- 
propriate. 

—Guidoni  V.  Wheeler 229 

Pnblic  improToments. 

^=>562(2).  Upon  objection  to  the  order  of  sale  of  town  lots  for  the 
nonpayment  of  street  assessments  in  Seward,  Alaska,  held  thar. 
although  the  owner  have  an  action  for  damages  against  the  town 
in  relation  to  the  same  property,  he  cannot  interpose  it  in  an  ac- 
tion or  proceeding  for  the  collection  of  delinquent  assessments 
on  the  property. 

— In  re  Street  Assessments  in  Town  of  Seward. .. .  726 

Polico  powor  and  regulations. 

«=»592.  Comp.  Laws  Alaska,  §  2031,  provides  that  all  idle  or  dis- 
solute persons,  who  have  no  visible  means  of  living  or  lawful 
occupation,  and  all  persons  living  in  houses  of  ill  repute,  shall 
be  deemed  vagrants.    An  ordinance  of  the  city  of  Juneau  pro- 
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vldes  that  all  persons  having  no  known  occupation,  found  wan- 
dering about  the  streets  after  11  o'clock  at  night,  shall  be 
deemed  vagrants.  Held,  that  the  offense  defined  by  the  ordi- 
nance is  not  the  same  offense  made  punishable  by  the  stat- 
ute, and  the  ordinance  is  valid,  since  to  "wander"  is  to  ram- 
ble here  and  there  without  any  certain  course,  and  the  gist  or 
the  offense  defined  by  the  ordinance  is  the  act  of  wandering  up- 
on the  streets  after  11  o'clock  at  night  by  persons  whose  act 
may  be  a  menace  to  the  peace  and  order  of  the  city,  while  tne 
statute  is  intended  to  prevent  vagabondage  and  worthlessnes» 
tending  to  place  upon  the  public  the  burden  of  supporting  un- 
worthy persons. 

— Guidoni  v.  Wheeler,  230  Fed.  93,  144  O.  O.  A.  391. 

«=»594.  Act  March  2,  1903,  c.  978,  32  Stat.  944,  authorizes  the 
council  of  municipal  corporations  in  Alaska  to  declare  by  ordi- 
nance what  shall  be  a  misdemeanor.  Act  April  28,  1904,  c. 
1778,  33  Stat  529,  entitled  **An  act  to  amend  and  codify  the 
laws  relating  to  municipal  corporations  in  the  district  of  Alas- 
ka," provides  that  the  common  council  shall  *  have  and  exer- 
cise the  powers  therein  enumerated,  and  embraces  all  the  sub- 
jects contained  in  the  former  act,  with  the  single  exception 
that  it  omits  the  provision  giving  power  to  declare  what  shall 
be  a  misdemeanor.  Held,  that  the  act  of  1904  was  intendea 
to  take  the  place  of  the  act  of  1903  and  repeal  it,  and  with- 
draws the  authority  to  declare  what  shall  be  a  misdemeanor.. 
— Guidoni  V.  Wheeler,  230  Fed.  93,  144  C.  C.  A.  391. 

^=»594.  Act  April  28,  1904,  authorizing  the  common  council  of 
municipal  corporations  in  Alaska  to  prohibit  conduct  endan- 
gering the  public  peace,  health,  or  safety,  to  define  such  of- 
fenses and  prescribe  the  punishment  therefor,  and  to  take  such 
action  by  ordinance,  resolution,  or  otherwise,  authorized  a  city 
council  to  adopt  an  ordinance  providing  that  all  persons  with- 
in the  corporate  limits  having  no  visible  means  of  living  or 
lawful  employment,  and  all  healthy  persons  found  begging  the 
means  of  support,  and  all  persons  habitually  roaming  about 
the  streets,  and  all  idle  or  dissolute  persons  living  in  or  about 
houses  of  ill  fame,  and  all  persons  having  no  known  occupation 
found  wandering  about  the  streets  after  11  o'clock  at  night,, 
should  be  deemed  vagrants. 

—Guidoni  V.  Wheeler,  230  Fed.  93,  144  O.  O.  A.  391. 

^=»594.  Where  the  exigencies  of  municipal  life  require  more  rigid 
regulations  than  is  required  in  the  state  at  large,  a  municipal 
corporation  has  implied  authority  under  the  general  powers 
granted  to  it  to  penalize  acts  already  punishable  under  a  stat- 
ute. 

—Guidoni  v.  Wheeler,  230  F^.  93,  144  C.  O.  A.  391. 
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^s»625.  An  ordinance  adopted  by  a  city,  in  the  exercise  of  power 
vested  in  its  common  council  should  be  sustained,  unless  clearly 
unreasonable. 

-Guidoni  V.  Wheeler,  230  Fed.  03,  144  O.  O.  A,  391. 

^s»625.  A  city  ordinance,  providing  that  persons  having  no  known 
occupation  or  business,  and  found  wandering  about  the  streets 
after  11  o'clock  at  night,  should  be  deemed  vagrants,  was  noi. 
unreasonable  and  inequitable,  because  of  the  discrimination 
respecting  the  commission  of  the  same  act  between  persons 
with  and  persons  without  occupation  or  property,  since  the 
discrimination  is  against  a  whole  dass  of  persons  lawfully 
regarded  as  proper  subjects  for  police  regulation,  such  as  per- 
sons without  occupation  or  visible  means  of  support 

-Guidoni  V.  Wheeler,  230  Fed.  03,  144  O.  0.  A.  301. 

^=:»Q25.  The  defendant  was  convicted  before  the  police  court  of  Ju- 
neau as  a  vagrant  and  sentenced  to  serve  a  period  in  the  town 
Jail.  On  habeas  corpus  to  the  district  court  to  test  the  legality 
of  the  conviction  and  confinement,  held,  the  police  court  .of 
Juneau  is  a  lawful  institution.  The  town  has  power  to  pass  by- 
laws and  ordinances  within  the  limitations  of  its  powers;  but 
these  limitations  must  be  impartial,  reasonable,  and  not  op- 
pressive. 

—Guidoni  v.  Wheeler 229 

Us«  and  reenlation  of  puUie  plaoes,  propertj,  and  works* 

^=»719(4).  In  the  absence  of  specific  legislative  authority,  beyond 
that  conferred  by  Comp.  Laws  Alaska,  1913,  }  627,  which  au- 
thorized it  to  omstruct  and  maintain  wharves,  a  municipal 
corporation  in  Alaska  has  no  power  to  lease  a  wharf  owned 
by  it  to  a  ferry  company  for  its  exclusive  use. 

--Juneau  Ferry  &  Navigation  Co.  v.  Morgan,  236  Fed. 
204,  140  C.  C.  A.  304. 

Fiscal  management,  public  debt,  sccnrities,  and  taxation. 

^s>066.  Act  Aug.  24,  1012,  c.  387,  37  Stat.  512,  after  granting  to 
the  legislature  of  Alaska,  thereby  created,  various  powers  and 
imposing  various  limitations,  restrictions,  and  conditions,  not 
only  upon  the  Legislature,  but  upon  municipal  corporations, 
provides  in  section  0  (Comp.  St.  1013,  §  3536)  that  no  tax  shall 
be  levied  for  territorial  purposes  in  excess  of  1  per  cent.  up<Hi 
the  assessed  valuation  of  property  therein,  nor  shall  any  in- 
corporated town  or  municipality  levy  any  tax,  for  any  purpose, 
in  excess  of  2  per  cent,  of  the  assessed  valuation  of  property 
within  the  town,  provided  that  Congress  reserves  the  exclu- 
sive power  for  five  years  to  fix  and  impose  any  tax  or  taxes 
upon  railways  or  railway  property  in  Alaska.  Held,  that  this 
prohibits   municipal   corporations,    as   well   as   the   territorial 
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Legislature,   from  imposing  any  tax  on  railways  or  railway 
property. 

— Alaska  Northern  Ry.  Co.  v.  Municipality  of  Seward, 
229  Fed.  667,  144  C.  C.  A.  77. 

«=»974(3).  An  appeal  will  not  lie  to  the  district  court  in  Alaska 
from  an  assessment  on  real  property  made  for  municipal  pur- 
poses by  a  town  council. 

— Ballaine  v.  Town  of  Seward 734r 

MURDER. 

See  Homicide. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  ^=»253. 

NATIONAL  GOVERNMENT. 

See  United  States. 

NATIONS. 

Law  of,  see  International  Law. 

NAVIGABLE  WATERS. 

See  Pilots;    Shipping;    Wharves. 
Collision  between  vessels,  see  Collision. 

Dedication  of  land  abutting  on  sea  affecting  littoral  rights,  see  Ded- 
ication, ^s»50. 
Pish  in  navigable  waters,  see  Fish,  ^s»3. 
Nonnavigable  waters,  see  Waters  and  Water  Courses. 

Riclits  of  public. 

^=»19.  Alaskan  waters  within  the  maritime  jurisdiction  of  the 
United  States  are  under  the  control  of  Congress,  and  the  erec^ 
tion  in  such  waters  without  consent  of  Congress  of  a  fish-trap 
is,  in  view  of  the  government's  ownership  of  the  soil,  a  trespass ; 
the  structure  being  termed  a  purpresture  which  the  government 
may  at  pleasure  cause  to  be  removed. 

—Alaska  Pacific  Fisheries  v.  United  States,  240  Fed. 
274,  153  C.  C.  A.  200. 

Land  vnder  'water. 

^s»36(3).  The  land  lying  between  high  and  low  water  mark  at  the 
foot  of  Seward  street  leading  to  Gastlneaux  Channel,  in  the 
town  of  Juneau,  and  shown  to  be  essential  to  the  use  and  con- 
venience of  said  street,  is  public  property  held  by  the  govern- 
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ment  in  trust  for  the  coming  state.  The  defendants  could  not 
legally  appropriate  that  portion  of  the  beach  between  high  and 
low  water  mark.  Koehler  and  his  coplaintlff  had  a  ri^t  to  sue 
for  the  purpose  of  redressing  an  injury  to  themselves  by  the 
obstruction  of  the  street,  and  when  their  Interest  was  made  to 
appear  they  acted  in  the  attitude  of  redressing  a  continuing 
trespass  and  wrong  against  themselves  and  acted  in  behalf  of 
all  others  who  were  or  might  be  injured  by  the  wrongful  acts  of 
the  defendants. 

—United  States  v.  McGIinchy 4 

•^=»36(3).  In  1882  plaintiff  erected  a  T-shaped  wharf  extending  out 
from  the  shore  in  front  of  Juneau,  and  used  the  same  for  land- 
ing its  boats  and  vessels  until  18&4,  when  and  always  thereafter 
it  abandoned  the  site,  and  the  same  was  unoccupied  and  in  a 
state  of  nature.  In  1900  the  defendant  entered  upon  said  tide- 
land  so  formerly  occupied  by  plaintiff,  and  Improved  it,  and  has 
ever  since  used  and  occupied  it,  without  let  or  hindrance,  until 
this  suit  was  brought.  Plaintiff  claims  right  of  possession  under 
Act  May  17,  1884,  c.  53,  §  8,  23  Stat.  24,  providing  "that  Indians 
and  other  persons  in  said  district  shall  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their  use  or  occupation  or 
now  claimed  by  them,"  etc.  Held,  the  act  does  not  prohibit  the 
persons  mentioned  therein  from  transferring  the  title  thereto,  or 
abandoning  the  same ;  that  plaintiff  did  so  abandon  all  claim  or 
occupancy  of  said  land  before  defendant  entered  thereon.  Find- 
ings ordered  for  the  defendant. 

—Pacific  Coast  Co.  v.  James 180 

4S=>36(4).  Under  Act  Cong.  May  17,  1884,  c.  53,  §  8.  23  Stat  26,  de- 
claring that  Indians  or  other  persons  in  the  district  of  Alaska 
shall  not  be  disturbed  in  the  possession  of  any  lands  actually 
In  their  use  or  occupation  or  then  claimed  by  them.  Held  that, 
where  complainant,  holding  tidelands  under  such  statute,  had 
abandoned  them,  and  that  defendants  had  openly  appropriated, 
used,  improved,  and  held  possession  of  such  land  as  vacant, 
unused,  unoccupied,  and  unappropriated  land  of  the  United 
States  for  more  than  12  years  before  the  commencement  of  the 
suit,  defendants  were  entitled  to  the  use  and  possession  of  such 
land  as  against  complainant. 

—Pacific  Coast  Co.  v.  James,  234  Fed.  595,  148  O.  O. 
A.  361. 

«=»3e(4).  Since  the  title  to  all  tidelands  in  Alaska  is  in  the  Unit- 
ed States,  evidence  that  plaintiff  paid  taxes  upon  a  wharf-site 
tract  held  insufficient  to  show  complainant's  right  to  the  pos- 
session of  tideland  as  against  defendants'  claim  of  open,  no- 
torious, and  continuous  possession  for  more  than  12  years. 

—Pacific  Coast  Co.  v.  James,  234  Fed.  595,  148  0.  C. 
A.  361. 
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^=»36(4).  A  fish  trap  on  the  shores  of  Alaska  is  destroyed  or  carried 
away  by  the  elements  each  fall  or  winter,  and  the  tideland  is 
thus  left  bare  and  without  visible  signs  of  possession.  To  main- 
tain a  continuous  right  to  such  a  trap  site,  the  one  claiming  it 
must  see  to  it  that  his  structures  are  kept  in  repair  and  used  for 
the  purpose  for  which  they  are  intended. 

— Columbia  Salmon  CJo.  v.  Berg 638 

^=»36(4).  One  may  lawfully  acquire  a  right  of  possession  on  the 
tldelands  in  Alaska  by  going  on  the  same  when  not  in  the  actual 
possession  of  another.  His  pedis  possessio  would  be  good  as 
against  any  one  but  the  United  States;  but,  if  such  structures 
as  may  be  erected  are  destroyed,  the  one  claiming  the  site  must 
see  to  it  that  he  again  asserts  his  dominion  over  it  by  either  an 
inclosure  or  by  the  erection  of  such  improvements  on  the  land 
as  the  nature  of  the  situation  or  the  purpose  for  which  it  is  to 
be  used  requires. 

— Columbia  Salmon  Co.  v.  Berg..... 638 

^s»36(7).  Bvldence  held  sufficient  to  support  a  finding  that  de- 
fendants for  more  than  12  years  had  been  in  the  open,  notorious, 
and  continuous  possession  of  certain  tldelands  claimed  by  plain- 
tiff under  Act  Cong.  May  17,  1884,  and  that  defendants  were 
entitled  to  the  possession  of  the  same  as  against  complainant 
—Pacific  Coast  Co.  v.  James,  234  Fed.  595,  148  C.  C. 
A.  361. 

Biparian  amd  littoral  rlfflits. 

^s»39.  The  laying  out  of  a  street  by  a  municipal  corporation  on 
tldelands  on  the  shore  of  a  na~vigable  channel  in  front  of 
plaintiflTs  upland,  without  securing  any  right  so  to  do  from 
plaintiff,  or  obtaining  such  right  by  condemnation  proceedings, 
did  not  sever  plaintiff's  littoral  rights  from  the  upland,  or  merge 
them  in  the  public  right. 

— Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold  Min- 
ing Co.,  229  Fed.  966,  144  C.  C.  A.  248. 

^=»39.  Where  the  owner  of  upland  fronting  on  a  navig&ble  chan- 
nel had  a  right  of  access  over  tldelands  in  front  of  such  up- 
land to  the  navigable  waters  of  the  channel,  and  the  District 
Court  found  that  to  avail  itself  of  this  right  of  access  it  was 
necessary  to  construct  a  wharf  covering  the  whole  space  in 
front  of  the  upland,  and  that  all  of  such  area  was  reasonable 
and  necessary  to  be  used  in  aid  of  its  ingress  and  egress  to 
and  from  such  upland,  a  decree  enjoining  another  party  from 
constructing,  continuing,  or  maintaining  on  such  tldelands  any 
structure  of  any  nature  or  description  in  any  way  cutting  off, 
obstructing,  or  interfering  with  such  free  and  uninterrupted 
access  and  the  building  of  such  wharf,  did  not  grant  the  own- 
Topics  A  KEY-NUMBERS  in  tills  Index  A  Dec.  A  Am.  Dig.  Key-No.  Series.  A 
Reporter  Indexes  Agree 


Digitized  by  VjOOQ  IC 


S91  INDBX-DIOEST  NavicaMe  WateM 

er  of  the  upland  a  greater  or  more  extensive  right  than  was 
reasonable  nnder  the  circumstances. 

— Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold  Min- 
ing Co.,  229  Fed.  966,  144  C.  C.  A.  248. 

<^s>39(2).  Before  an  owner  of  uplands  abutting  on  the  navigable  wa- 
ters in  Alaska  can  prevent  others  from  using  said  lands  he  must 
show:  (1)  That  he  is  the  littoral  proprietor;  (2)  that  he  desires 
to  use  the  tidelands  to  get  to  deep  water ;  (3)  that  the  use  con- 
templated to  be  made,  and  the  method  of  availing  himself  of  the 
use,  Is  reasonable;  (4)  and  that  the  access  is  being  interfered 
with. 

— Alaska  Juneau  Gold  Mining  Ck>.  v.  Northern  Lum- 
ber  Mills 269 

^s»39(3).  The  upland  owner's  right  of  access  from  his  land  to  the 
navigable  waters  across  the  foreshore  is  only  an  easement  for 
use  in  facilitating  such  access.  If  he  has  no. use  for  the  access, 
the  mere  right  of  access  is  ineffective. 

— ^Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lum- 
ber  Mills 269 

^s»39(3).  Where  the  town  of  Juneau  laid  out  a  street  on  the  inshore 
edge  of  the  tidelands,  next  to  the  upland  owner's  boundary  line, 
and  raised  and  planked  it  above  high-water  mark,  but  without 
acquiring  any  right  thereto  from  the  upland  owner,  or  without 
any  dedication  or  his  consent  in  any  way,  such  street  did  not  cut 
off  the  upland  owner's  littoral  right  of  free  and  unobstructed 
access  to  the  navigable  waters  in  front  of  his  land  and  across 
said  street  and  tidelands. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lum- 
ber  Mills : 269 

^=:»43(2).  The  upland  owner  in  Alaska  has  the  same  right  of  free 
and  unobstructed  access  to  navigable  waters  in  front  of  his 
lands,  and  in  the  same  way,  as  the  abutter  on  any  other  high- 
way; and  he  has  the  right  to  construct  a  wharf  between  his 
land  and  deep  water,  to  facilitate  his  access  to  and  from  the 
navigable  waters,  and  for  wharfage  purposes. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lum- 
ber  Mills 269 

^==>43(4).  If  the  owner  of  upland  abutting  on  navigable  waters  in 
Alaska  has  other  and  equally  convenient  means  of  access  to  it, 
and  w^iU  not  suffer  any  material  damage  by  the  alleged  obstruc- 
tion, equity  will  not  interfere. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lum- 
ber  Mills 269 

^s»43(4).  The  plaintiff's  right  of  access  not  being  limited  to  the 
right  of  mere  physical  passage  over  the  tideland,  but  embracing 
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also  the  right  to  use  the  foreshore  In  such  way  as  may  be  needed 
for  the  complete  and  innocent  enjoyment  of  that  right,  it  fellows 
that  he  is  entitled  to  an  injunction  against  any  interference  with 
that  right. 

— ^Alaska  Juneau  Gold  Mining  Co.  v.  Northern  Lum- 
ber  Mills 269 

NAVIGATION. 

See  Collision;    Maritime  liens;    NaTlgable  Waters,  ^=s>19;    Pilots; 
Shipping. 

NEGATIVE  EVIDENCE. 

Weight  and  conclusiveness,  see  Evidence,  ^=:>586(3,  4). 

NEGLIGENCE. 

By  particular  cUuset  of  per9on9. 
Employers,  see  Master  and  Servant,  ^=3»86-286(4). 
Mlneowners,  see  Mines  and  Minerals,  ^=:»124,  125. 
Shipowners,   see   Shipping,   ^s»81. 

Condition  or  U9e  of  particular  species  of  property,  works^  machinery,  or 
other  instrumentalities. 

See  Collision;   Shipping,  «=s>81. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  New  Trial,  ^=»99. 

NEW  PARTIES. 

See  Parties,  <8=>40<3). 

NEWSPAPERS. 

Publication  of  process,  see  Process,  ^=»96(4)-108. 
Reading  newspaper  by  Juror,  see  Criminal  Law,  ^=»855. 

NEW  TRIAL 

Granted  by  appellate  court,  see  Appeal  and  Error,  «=>1178(2). 
Review  of  proceedings,  see  Appeal  and  Error,  ^=»110. 

Nature  and  scope  of  remedy. 

^=»11(2).    A  second  motion  for  a  new  trial  may  not  be  made  in 
Alaska,  under  section  1057,  Comp.  Laws  1913. 

— Greenberg    v.    Lesamls 60 
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Oronnds* 

^=»35.  On  the  question  of  the  legitimacy  of  one  who  claimed  as  the 
legitimate  daughter  of  a  deceased  father,  evidence  offered  by 
witnesses  of  the  declarations  of  the  mother  and  the  putative 
fatJier  was  rejected.  On  motion  for  a  new  trial,  held,  the  court 
should  have  allowed  the  testimony  of  the  witnesses  as  to  the 
declarations  of  the  putative  father  and  the  mother  to  go  to  the 
Jury  under  proper  instructions.    New  trial  granted. 

— Harkrader  v.   Reed 668 

«s»36.  Where  the  judge  who  heard  an  equity  case,  and  is  familiar 
with  the  evidence,  facts,  and  pleadings,  overruled  a  motion  for  a 
new  trial  without  hearing  argument,  held  not  ground  for  a  new 
trial  on  a  second  motion  heard  before  the  successor  to  the  trial 
judge. 

— Greenberg  y.  Lesamis 50 

$=>68.  A  motion  for  a  new  trial  for  insufficiency  of  the  evidence 
or  excessiveness  of  the  damages  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court 

—Copper  Elver  &  N.  W.  Ry.  CJo.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=s>70.  Where  the  only  evidence  to  support  the  judgment  for  the 
plaintiff  was  her  opinion  as  to  the  value  of  her  service  as  agent 
in  conducting  the  sale  of  the  principal's  property,  and  she  was 
not  shown  to  have  had  any  previous  experience  in  such  matters, 
heldt  a  new  trial  was  granted. 

— ^Humel   V,   Hoogendom 25 

^=s>76.  A  motion  for  a  new  trial  for  insufficiency  of  the  evidence 
or  excessiveness  of  the  damages  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court. 

—Copper  River  &  N.  W.  Ry.  Co.  v.  Reeder,  211  Fed. 
280,  127  C.  C.  A.  648. 

^=s>95.  On  a  motion  for  a.  new  trial,  on  account  of  surprise,  the 
courts  interfere  with  verdicts  on  the  ground  of  surprise  with 
great  reluctance.  If  the  surprise  was  owing  to  the  least  want 
of  diligence  of  the  applicant,  the  motion  will  be  denied. 

— Fairhaven  Mining  Co.  v.   Immachuck  Dredging 
Co 462 

^=»99.  The  rule  is  that  a  court  will  not  be  justified  in  setting  aside 
a  verdict  and  granting  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  except  the  following  requirements  be  fulfilled: 
(1)  It  must  be  such  as  will  probably  change  the  result.  (2)  It 
must  have  been  discovered  since  the  trial.  (3)  It  must  be  such 
as  could  not  have  been  discovered  before  the  trial  by  due  dill- 
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gence.  (4)  It  must  be  material  to  the  Issue;  it  must  not  be 
merely  Impeaching,  or  contradlctliig  the  former  evidence,  or 
merely  cumulative. 

— Fairhaven  Mining  Co.  v.   ImmachiK^  Dredging 
Ck).   '. 462 

NONJOINDER. 

Of  parties,  see  Parties,  «s>8a(6). 


NONRESIDENCE. 

»  by  pnblio 

NOTICE. 


Ground  for  service  of  process  by  publication,  see  ProoesB,  #s>96(4)- 
106. 


See  Process. 

Judicial  notice,  see  Evidence,  €ss»85*44. 

Of  partiofUar  factUj  acUf  or  proceedings  not  judiddL 

Appropriation  of  water,  see  Waters  and  Water  Courses,  ^»16-33. 
Claim  under  Workmen's  Compensation  Act,  see  Master  and  Servant, 

Nonliability  for  mechanics'  lien,  see  Mechanics*  Ldens,  #=97a 

Of  particular  judicial  proceedings. 
Of  appeal  from  probate  court,  see  Courts,  ^=»202(5). 

NUISANCE. 

Pnlilic  nulsaaoes. 

^5»63.  Driving  piles  on  the  beach  where  the  tide  ebbs  and  flows, 
between  high  and  low  water  mark,  at  the  foot  of  Seward  street, 
so  as  to  prevent  the  free  use  of  said  street,  is  such  a  noisanoe 
as  equity  will  abata 

—United  States  v.  McGllnchy 4 

OBJECTIONS. 

In  judicial  proceedinge* 
Necessity  and  sufficiency  for  purpose  of  review,  see  Appeal   and 

Error,  <S=>181;    Criminal  law,  «»1080-lie9(l). 
To  parties,  see  Parties,  ^=980(6). 
Waiver  of  grounds  of  abatement,  see  Abatement  and  Revival,  ^s» 

81. 
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OBSTRUCTIONS. 

Navigable  waters,  see  Navigable  Waters,  ^=:>10. 
Streets  as  nuisance,  see  Nnisante,  ^a^es. 

OCCUPATION. 

License  tax  on  occupations  in  general,  see  Ldcenses,  ^5>3-32(2). 

Regulation  by  special  or  local  law,  see  Statutes,  ^=»81. 

Rights  acquired  by  occupancy  of  public  lands,  see  Public  Lands, 
(8=3»31. 

Subjects  and  titles  of  acts  relating  to  occupations  and  employ- 
ments, see  Statutes,  ^s>114(7). 

OFFENSES. 

See  Criminal  Law. 

OFFICERS. 

Liability  of  United  States  marshal  for  false  imprisonment,  see  False 

Imprisonment,  ^=»8. 
Mandamus   to  public  officers   in  general,    see   Mandamus,   ^=s>64- 

74(4). 
Regulation  and  conduct  of  elections  in  general,  see  Elections. 

Particular  cla8»e»  of  officers. 
See  Judges;   Justices  of  the  Peace;   United  States  Marshals. 
Bank  officers,  see  Banks  and  Banking,  ^==>54(1),  253. 
Canvassing  boards,  see  Elections,  ^=>258,  259. 
Corporate  ofBcers  in  general,  see  Corporations,  «=»298(5),  668(7,  8). 
Land  officers,  see  Public  Lands,  ^=3»96. 
Trustees  in  bankruptcy,  see  Bankruptcy,  ^=3»151-303(3). 
United  States  officers,  see  United  States,  ^=s»14. 

Appolntmentt  auaUftoation,  and  tenure. 

<8=»30.  Alaska  Poll  Tax  Act  May  1,  1913  (Laws  1913,  c.  54),  provid- 
ed for  the  collection  of  such  taxes  by  the  United  States  Com- 
missioner of  the  particular  precinct,  who  is  given  a  commis- 
sion for  his  services  and  required,  before  entering  on  the  per- 
formance of  such  duties,  to  execute  a  bond  to  the  territory, 
conditioned  that  he  shall  faithfully  discharge  the  duties  of  his 
office,  etc.  Heldy  that  the  position  so  created  makes  the  col- 
lector an  officer  of  the  territory  within  Act  Cong.  Aug.  24, 
1912,  c.  387,  37  Stat.  512,  creating  a  legislative  assembly  tn  the 
territory  of  Alaska  and  conferring  legislative  power  thereon, 
but  providing  that  no  person,  holding  a  commission  or  appoint- 
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ment  under  the  United  States,  shall  hold  any  office  under  the 
govemment  of  the  territory.  * 

— <3allaham  y.  Marshall,  210  Fed.  230, 127  C.  O.  A.  48. 


OFFICIAL  BALLOTS. 

See  Elections,  ^s>162,  248. 

OPENING. 

Judgment  in  criminal  prosecution^  see  Criminal  Law,  ^s»998. 

ORDERS. 

For  publication  of  process,  see  Process,  ^=:>98. 
Review  of  appealable  orders,  see  Appeal  and  Error;  Criminal  Law, 
«»1080-1169(1). 


ORDINANCES. 

unicipal 

ORES. 


Municipal  ordinances,  see  Municipal  Corporations,  ^s»lll(3),  120, 
592-025. 


See  Mines  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORIGINAL  BILL 

See  Equity,  «s>148(l). 

OWNERSHIP. 

Of  Indian  lands,  see  Indians,  ^=s>10. 

Of  lands  under  navigable  waters,  s^  Navigable  Waters,  ^s»30<3). 
Of  property,  statement  in  claim  of  mechanic's  lien,  see  Mechanics* 
Liens,  <8=»137(1). 

PAIS. 

E}stoppel  in  pais,  see  Estoppel,  ^s»50-68(2). 

PANEL 

Special  jury  panel,  see  Jury,  «=»70. 
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PARENT  AND  CHILD. 

See  Bastards;  Infants. 

^=>3(1).  The  father  of  a  child  Is  chargeable  with  the  duties  of 
maintenance  and  education;  these  cannot  be  performed  with- 
out the  authority  to^  command  and  enforce  obedience. 

In  re  Guertin's  Child 1 

^=93(1).  The  term  "education"  is  not  limited  to  the  ordinary  in- 
struction of  the  child  in  the  pursuit  of  literature;  it  means  more. 
It  comprehends  a  proper  attention  to  the  moral  and  religious 
sentiments  of  the  child ;  in  the  discharge  of  this  duty  it  is  the 
undoubted  right  of  the  father  to  designate  such  teachers,  either 
in  morals,  religion,  or  literature,  as  he  shall  deem  best  calcu- 
lated to  impart  correct  instructions  to  the  child. 

In  re  Guertln's  Child 1 

PARI  MATERIA. 

Construction  of  statutes  in  pari  materia,  see  Statutes,  ^=:»225. 

PARLIAMENTARY  LAW. 

See  Statutes,  <S=>16(1). 

PAROL  EVIDENCE. 

See  Evidence,  «s»461(l). 

To  establish  trust,  see  Trusts,  ^=3»43(3). 

PARTIES. 

As  Witnesses,  cross-examination   of,   see  Witnesses,   ^=»275(5). 

Interpleading,  see  Interpleader. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

Service  of  process  on  party  attending  court,  see  Process,  ^=3»119. 

In  particular  actiona  or  proceeding». 
Creditor's  suit,  see  Creditors'  Suit,  «=)26. 

Enforcement  of  mechanic's  lien,  see  Mechanics'  Liens,  ^==>263(1). 
Mandamus  proceedings,  see  Mandamus,  ^=s>151(l). 

Review  a»  to  parties,  and  parties  to  proceedings  in  appellate  courts. 
Parties  to  appeal  from  justices'  courts,  see  Justices  of  the  Peace, 

^=9152. 
Parties  to  appeal  or  writ  of  error,  see  Appeal  and  Error,  ^=s>324. 
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To  conveyances,  contracts,  or  other  tranBactiom^ 
See  Release,  <8=»29. 

Plaintiffs. 

^=»1.  The  plaintiffs  brought  suit  to  restrain  the  territorial  treasur- 
er from  expending  a  fund  in  accordance  with  an  act  of  the  Leg- 
islature of  Alaska,  alleging  that  it  was  donated  by  the  United 
States  for  certain  specified  purposes,  which  the  Legislature  re- 
fused to  recognize.  Held,  the  plaintiffs  do  not  show  any  interest, 
equity,  or  injury  to  themselves  as  taxpayers,  school  patrons,  or 
otherwise,  and  have  no  right  to  maintain  the  action. 

— Sulzer  V.  Smith 338 

New  parties  and  chance  of  parties. 

^s>40(3).  The  defendant  sold  all  its  stock  and  property  to  the  United 
States.  Subsequently  it  brought  a  suit  to  establish  a  trust  in 
certain  other  property  claimed  by  the  plaintiff.  The  suit  was 
decided  in  favor  of  the  plaintiff,  who  thereupon  brought  this  suit 
for  damages  against  the  defendant,  seeking  to  obtain  a  lien  of 
Judgment  against  the  property  so  sold  to  the  United  States.  The 
United  States  intervened  in  this  action  and  pleaded  the  facts  in 
bar  to  plaintiff's  demand.  Held,  on  demurrer  by  plaintiff,  the 
United  States  had  a  right  to  intervene  having  a  vital  interest  in 
the  matter  in  litigation.  A  judgment  against  the  railroad  com- 
pany would  be  In  substance  and  effect  against  the  United  States, 
as  it  purchased  the  property  which  it  is  sought  to  hold  by  the 
lien  of  judgment. 

— Ballain^  v.  Alaska  Northern  Ry.  Co. 6^ 

Defects,  olijections  and  amendment. 

^s>8(K6).  The  failure  of  a  creditor  to  bring  his  creditors*  bill  on 
behalf  of  other  creditors  does  not  render  the  bill  generally  de- 
murrable, but  at  most  Is  a  defect  of  parties  plaintiff,  which 
can  be  questioned  only  by  special  demurrer,  or  perhaps  by 
answer. 

^Murray  v.  Sioux  Alaska  Mining  Ca,  239  F^  818, 
152  a  O.  A.  004. 

PARTNERSHIP. 

Mining  partnerships,  see  Mines  and  Minerals,  ^s»96-100. 
To  carry  mail,  see  United  States,  ^s>lll. 

The  relation* 

^=»5.  Where  plaintiff  and  defendant  entered  into  a  written  agree- 
ment to  obtain  a  mail  contract  in  Alaska,  to  provide  the  means 
of  performing  it,  agreeing  to  divide  the  profits  after  the  govern* 
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ment  has  paid  the  contract  price,  each  contributing  property  and 
seryiceg  and  having  a  community  of  interest  in  the  enterprise, 
held,  they  are  partners,  with  the  usual  duties  and  obligations 
toward  each  other. 

— Chilberg  v.  Hegness 168 

^=s»26.  A  contract  of  partnership  to  bid  for  certain  mail  contracts, 
and  if  obtained  to  carry  out  the  same  and  divide  the  net  prof- 
its on  an  agreed  percentage  basis,  is  not  illegal  as  against 
public  policy,  where  it  does  not  appear  that  its  purpose  or 
effect  was  to  prevent  or  lessen  competition  in  bidding. 

—Hegness  v.  Chilberg,  224  Fed.  28,  139  C.  O.  A.  492. 

^=s»26.  Such  a  contract  is  not  invalid  for  fraud  merely  because  it 
provides  that  the  bids  shall  be  made  and  the  contracts  taken 
in  the  name  of  one  only  of  the  partners. 

—Hegness  v.  Chilberg,  224  Fed.  28,  139  O.  C.  A.  492. 

^=s»26.  The  plaintiff  and  defendant  entered  into  a  written  agree- 
ment to  form  a  partnership,  to  obtain  the  U.  S.  mail  contract 
from  Nome  to  Unalakleet,  Alaska ;  to  provide  the  means  of  per- 
forming it  and  to  divide  the  profits  resulting  therefrom  upon  an 
agreed  percentage  basis,  after  the  objects  of  the  contract  were 
completed;  on  demurrer  to  a  complaint  setting  up  the  facts, 
held,  the  contract  sued  on  is  not  objectionable  to  any  statutory 
inhibition,  has  no  apparent  evil  tendency,  and  is  not  void  as 
against  public  policy. 

—Chilberg  v.  Hegness 168 

^s»54.  In  an  action  against  a  United  States  marshal  and  his  dep- 
uty for  an  alleged  wrongful  levy  of  an  attachment  upon  the 
property  of  plaintiff,  evidence  held  to  warrant  a  finding  that 
plaintiff  was  not  a  partner  of  the  debtor  whose  property  was 
sought  to  be  attached,  and  hence  the  attachment  was  illegal. 
— Brenneman  v.  Fagerberg,  239  Fed.  706,  152  C.  0.  A. 
•     540. 

Diraolution.,  settlement,  and  aeooimtijis. 

^3»264.  Where  a  partner  sells  his  Interest  in  the  business  to  a  third 
person,  although  such  sale  in  effect  works  a  dissolution  of  the 
firm,  the  remaining  partner  is  not  entitled  to  the  exclusive  use 
and  possession  of  the  property;  and  if  he  excludes  the  pur- 
chaser there,  denying  not  only  his  rights  but  the  rights  of  the 
partner  from  whom  he  purchased,  and  sets  up  an  adverse  title  to 
the  property,  sufllcient  cause  is  shown  fdr  ai^ointing  a  receiver. 
— Connors  v.  Olsen Ill 

^=s»325(l).  On  motion  to  vacate  an  order  appointing  a  receiver 
for  alleged  partnership  property,  all  the  material  allegations 
of  the  bill  were  denied  by  the  answer.  The  aflldavlts  filed  with 
the  motion  to  vacate  showed  by  a  preponderance  of  the  evidence 
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that  tJie  plaintiff  no  longer  has  any  interest  In  the  pr<^erty. 
The  burden  of  showing  the  existence  of  a  partnership  at  the 
time  of  application  for  a  receiver  rests  upon  the  plaintiff,  and, 
"Where  the  existence  of  the  partnership  is  directly  In  dispute 
and  is  denied  by  the  defendant,  the  court  will  not  appoint  a  re- 
ceiver in  limine,  unless  the  court  Is  satisfied  the  funds  are  in 
danger  of  loss. 

— Connors  v.  Olsen Ill 

^s»325<2).  Where  a  partner  sells  his  Interest  In  the  business  to  a 
third  person,  although  such  sale  in  effect  works  a  dissolution  of 
the  firm,  the  remaining  partner  is  not  entitled  to  the  exclusive 
use  and  possession  of  the  property;  and  if  he  excludes  the  pur- 
chaser there,  denying  not  only  his  rights  but  the  rights  of  the 
partner  from  whom  he  purchased,  and  sets  up  an  adverse  title 
to  the  property,  sufficient  cause  is  shown  for  appointing  a  re- 
ceiver. 

— Connors  v.  Olsen Ill 

PART  PERFORMANCE. 

Of  contracts,  rights  and  liabilities  of  parties,  see  Contracts,  ^=> 
319(1). 

PASSWAYS. 

See  Easements. 

PATENTS. 

For  mining  claims  or  lands,  see  Mines  and  Minerals,  ^=s>^l,  43. 

PAYMENT. 

See  Accord  and  Satisfaction.  , 

By  debtor,  as  preference,  see  Bankruptcy,  ^=s»164. 
Of  corporate  mortgages,  see  Corporations,  ^=»480%. 

PENALTIES. 

Distinction  between  liquidated  damages  and  penalties,  see  Damages, 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  «=»169. 

PERFORMANCE. 

Contract  in  general,  see  Contracts,  ^=»312-319(1). 
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PERMANENT  ALIMONY. 

See  Divorce,  «s>241,  245. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERSONAL  INJURIES. 

Employ^  see  Master  and  Servant,  ^s»86-286(4). 
Imposition  of  liability  for,  as  denial  of  equal  protection  of  laws,  see 
Constitutional  Law,  ^s»245. 

PERSONAL  PROPERTY. 

Pledge,  see  Pledges. 
Taxation  of,  see  Taxation. 

PETITION. 

See  Pleading. 

PETIT  JURY. 

See  Jury. 

PIERS. 

See  Navigable  Waters,  «S=>43(2) ;   Wharves. 
Collision  with  vessels  at  piers,  Kee  Collision,  ^=»68. 

PILOTS. 

€=»13.  Where  the  master  of  a  vessel  also  claims  a  lien  as  pilot  on  a 
separate  employment  for  additional  services  for  the  same  period 
for  which  he  acted  as  master,  the  special  hiring  in  the  dual  ca- 
pacity must  be  established  by  clear  and  convincing  proofs.  It 
may  be  that,  if  the  services  rendered  as  master  and  pilot  can  be 
satisfactorily  segregated,  the  master  would  be  entitled  to  a  lieu 
for  the  services  he  renders  his  vessel  distinctively  as  pilot 

—Bell  V.  The  Florence  S 298 

PLACER  CLAIMS. 

See  Mines  and  Minerals,  <8=5>14,   20(3),  21,  29(4),  38,  124;    Public 
Landfi,  €=>11,  13. 
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PLEADING. 

Applicability  of  Instructions  to  pleadings  and  issues,  see  Trial,  ^» 
251(8). 

Indictment  or  criminal  information  or  complaint,  see  Indictment 
and  Information. 

Matter  in  abatement  as  distinguished  from  matter  in  bar,  see  Abate- 
ment and  Revival,  ^=s»81. 

Practice  in  equity,  see  Equity  ^=»148(1). 

Beview  of  decisions  involving  discretion  of  court,  see  Appeal  and 
Error,  «=>959(4). 

In  actions  hy  or  against  particular  cHasses  of  persons. 
See  Corporations,  ^s»513(l). 
Assignees,  see  Assignments,  ^s»132. 
Trustees  in  bankruptcy,  see  Bankruptcy,  €s»302(l). 

In  particular  actions  or  proceedings. 
Determination  of  mining  rights,  see  Mines  and  Minerals,  ^=:>38. 
Enforcement  of  mechanic's  lien,   see  Mechanics'  Liens,   ^=:>263(1), 

271(1). 
For  breach  of  contract  in  general,  see  Contracts,  «=»334-346(3). 
For  divorce,  see  Divorce,  ^=»91. 

Mandamus  proceedings,  see  Mandamus,  9=s>164(3),  165. 
On  assigned  claims,  see  Assignments,  ^s»132. 
Preliminary  complaint  In  criminal  prosecutions,  see  Criminal  Law, 

<8=>211(1). 
Recovery  of  assets  by  receiver  of  bank,  see  Banks  and  Banking,  ^=» 

77(6). 

Declaration,  complaint,  petition,  or  statement. 

^=949.  A  complaint  must  proceed  upon  some  definite  theory,  and 
must  be  good  upon  that  theory. 

— H.  J.  Raymond  Co,  v.  Robert  Royalty  Co 184 

Demurrer  or  exception. 

^=>192(6).  It  is  a  fundamental  rule  in  pleading  tbat  a  demurrer  will 
lie  only  for  defects  which  appear  upon  the  face  of  the  pleading 
to  which  it  is  opposed;  a  written  contract  must  be  construed 
upon  demurrer  by  the  light  afforded  by  the  declaration  or  com- 
plaint, and  not  by  circumstances  suggested,  but  wliicli  do  not 
appear  upon  the  face  of  the  pleading;  the  illegality  of  a  ccm- 
tract  sued  upon  must  appear  upon  the  face  of  the  complaint,  or 
it  cannot  be  taken  advantage  of  by  demurrer. 

— Chilberg  v.   Hegness .16i< 
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€=»ld3(l).    Where  a  complaint  does  not  allege  the  fact  that  plaintiff 

corporation  has  paid  its  annual  license  fee,  the  objection  shall 

be  made  by  demurrer  and  not  by  motion  to  strike  the  complaint. 

— H.  J.  Raymond  Co.  v.  Robert  Royalty  Co 184 

Amended  and  rapplemental  pleadings  and  repleader. 

«=»236.  Under  Code  Civ.  Proc.  Alaska,  |  92,  it  is  within  the  discre- 
tion of  a  trial  court  to  permit  the  amendment  of  an  answer  after 
the  testimony  has  been  concluded  by  setting  up  additional  de- 
fenses to  meet  the  evidence. 

— Ebner  Gold  Mining  Co.  v.  Alaska-Juneau  Gold  Mining 
Co.,  210  Fed.  590, 127  C.  C.  A.  235. 
^3»261.    It  is  within  the  discretion  of  the  trial  court  to  permit  an 
answer  after  the  conclusion  of  the  testimony  to  set  up  additional 
defenses  to  meet  the  evidence. 

—Ames  V.  Sullivan,  235  Fed.  880,  149  0.  C.  A.  192. 
Motions* 

^=»352.  A  motion  to  strike  the  complaint,  because  several  causes  of 
action  are  attempted  to  be  stated  therein,  denied,  and  the  correct 
practice  suggested. 

—HI.  J.  Raymond  Co.  v.  Robert  Royalty  Co 184 

«=»354(1).    Where  a  complaint  does  not  allege  the  fact  that  pWntiff 

corporation  has  paid  its  annual  license  fee,  the  objection  shall 

be  made  by  demurrer  and  not  by  motion  tb  strike  the  complaint. 

— H.  J.  Raymond  Co.  v.  Robert  Royalty  Co 184 

^s»362(5).  Motion  was  made  to  require  the  pleadings  to  be  reformed, 
but  was  denied.  The  court  directed  that  plaintiff  furnish  a  bill 
of  particulars.  The  plaintiff  asked  to  amend  the  complaint  and 
to  furnish  the  ^additional  matter  as  amendments,  which  was  per- 
mitted. The  amended  pleading  went  further,  and  included  new 
matter,  constituting  allegations  making  a  separate  and  new 
cause  of  action.  Ueld^  on  motion  to  strike,  denied,  but,  on  mo- 
tion of  the  court,  the  plaintiff  was  required  to  eliminate  from 
the  amended  complaint  such  allegations  in  the  first  three  alleged 
causes  of  action  as  state  each  another  cause  of  action. 

— First  Nat  Bank  v.  Noyes 559 

«=»367<2).  Where  the  objection  to  a  complaint  is  that  its  allegations 
"are  so  indefinite  and  uncertain  that  the  precise  nature  of  the 
charge  is  not  apparent,"  the  defect  should  be  reached  by  motion 
to  require  the  pleading  to  be  made  more  certain  and  definite 
by  amendment,  and  not  by  motion  to  strike  the  complaint. 

— H.  J.  Raymond  Co.  v.  Robert  Royalty  Co 184 

^s»369.    Where  an  alleged  misjoinder  of  causes  of  action  is  disclos- 
ed by  plaintiff's  evidence,  defendant's  remedy  is  by  motion  to 
compel  plaintiff  to  elect,  and  not  for  the  direction  of  a  verdict. 
—Copper  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed.  459. 
128  C.  O.  A.  131. 
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PLEDGES. 

^=s»ll.  The  plaintiff  was  placed  In  charge  of  the  property  of  his  em- 
ployer, the  Alaska  T.  &  T.  Co.,  with  the  agreement  that  he  should 
watch  it  and  hold  it  as  a  pledge  to  secure  the  debt  due  him.  He 
was  given  an  agreed  lien  on  it  to  secure  the  sum  due  him  for 
services.  The  defendant  in  this  case,  the  United  States  marshal, 
seized  the  property  under  a  writ  of  attachment  in  a  suit 
brought  by  an  attaching  creditor  of  the  Alaska  T.  &  T.  Co.  On 
suit  by  the  watchman  against  the  marshal  for  damages,  held 
that  the  possession  of  the  property  by  De  Blondeau,  the  watch- 
man and  alleged  pledgee,  was  the  possession  of  his  employer,  the 
Alaska  T.  &  T.  Co.,  to  whom  the  property  belonged  when  seized 
by  the  marshal  under  the  attachment,  and  the  watchman,  having 
no  special  property  or  ownership  therein,  cannot  maintain  this 
action.    Nonsuit  granted. 

— De  Blondeau  v.  Faulkner 55 

^s»ll.  In  order  to  constitute  a  valid  pledge,  there  must  be  an  im- 
mediate, actual,  and  continued  change  of  possession  of  the  prop- 
erty to  the  pledgee,  as  against  creditors  or  subsequent  purchasers 
or  incumbrancers  in  good  faith;  and  such  change  of  possession 
requires  the  pledgee  to  hold  the  property  exclusively  as  a  security 
for  the  payment  of  the  debt  for  which  the  property  is  pledged. 

— De  Blondeau  v.  Faulkner 56 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations,  €=>592-625. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POLL  TAXES. 

See  Taxation,  «s»106. 

POSSESSION. 

See  Adverse  Possession. 

Necessity  of  taking  possession  on  levy  of  attachment,  see  Attachment, 
«=»167. 

Of  pledged  property,  see  Pledges,  ^=»11. 

Of  possession,  element  of  right  of  action,  see  Forcible  Bbtry  and  De- 
tainer, «=»9(1). 

Of  real  property,  remedies  for  recovery,  see  Ejectment;  Forcible 
Entry  and  Detainer,  <g=>6<2),  9(1). 

Of  tideland,  see  Navigable  Waters^  <S=»36<4). 
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POSTING. 

Notice  of  diversion  of  water,  see  Waters  and  Water  Courses,  «» 
16,  23. 

POST  OFFICE. 

Mailing  process  in  addition  to  publication,  see  Process,  «=»108. 
Partnership  to  carry  mail,  see  Partnership,  ^s»5,  26. 

POSTPONEMENT. 

Continuance  of  criminal  prosecutions,  see  Criminal  Law,  ^»586, 
5d4. 

POWERS. 

Of  attorney,  see  Principal  and  Agent. 

Of  attorney  to  locate  placer  claims,  see  Mines  and  Mining,  ^=:>14. 

PRACTICE. 

In  particular  civil  actions  or  proceedings. 

See  Assumpsit,  Action  of ;  Attachment,  «=»271 ;  Bankruptcy ;  Cred- 
itor' Suit;  Ejectment,  «=>122;  Execution;  Forcible  Entry  and 
Detainer,  «=>6(2),  9(1);  JHabeas  Corpus,  ^=»85(1);  Injunction,  «=» 
113,  136(2,  3) ;   Mandamus,  «g=>151(l)-165. 

Between  bailor  and  bailee,  see  Bailment,  ^s»26. 

By  or  against  assignee  or  assignors,  see  Assignments,  ^s»132. 

By  or  against  coriwrations  in  general,  see  Corporations,  ^=»513(1), 
668(7,  8),  669. 

By  or  against  trustees  in  bankruptcy,  see  Bankruptcy,  ^=>279-303(3). 

By  or  against  United  States,  see  United  States,  ^=:>126. 

For  breach  of  contract,  see  Contracts,  «=»334-346(3). 

For  collision  between  vessels,  see  Collision,  ^s»133. 

For  divorce,  see  Divorce,  ^=»91. 

For  foreclosure  of  mortgage,  see  Corporations,  ^=»482(9). 

For  fraud,  see  Fraud,  ^=»50. 

For  injuries  to  servai^s,  see  Master  and  Servant,  ^s»265-286(4). 

For  separate  maintenance,  see  Husband  and  Wife,  ^=»301. 

For  unpaid  taxes,  see  Taxation,  ^=»587. 

On  Judgment,  see  Judgment,  ^s»944. 

Settlement,  signing,  and  filing  of  bill  of  exceptions,  see  Exceptions, 
Bill  of,  <8=5>56. 

To  enforce  assessment  for  public  improvement,  see  Municipal  (IJor- 
porations,  <8=5>562(2). 

To  enforce  dissolution  and  accounting  of  partnership,  see  Partner- 
ship, <8=»325(1, 2). 
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To  enforce  maritime  lien,  see  Maritime  Liens,  ^=:»65. 

To  enforce  mechanic's  lien,  see  Mechanics'  Lriens,  ^s»263(l),  281. 

To  enforce  specific  performance,  see  Specific  Performance,  ^=»119, 

126(3). 
To  establish  and  enforce  trust,  see  Trusts,  ^s=>365(2-4.) 
To  set  aside  fraudulent  conveyance,  see  Fraudulent  Conveyances, 

«=»241(2)-315(2). 

Particular  proceedings  in  €iotion9» 
See  Abatement  and  Revival;    Costs;    Depositions;    Evidence;    Ex- 
ecution;  Judgment;   Judicial  Sales:   Jury;  New  Trial;  Parties; 
Pleading;   Process;  Trial. 

Examination  of  witnesses,  see  Witnesses,  ^=s»230-d08. 
Settlement,  signing,  and  filing  of  bill  of  exceptions,  see  Exceptions, 
Bill  of,  «=s>56. 

Particular  remedtee  in  or  incident  to  actions. 
See  Attachment;   D^ositlons;  Injunction;  Interpleader. 

Procedure  in  criminal  prosecutions. 
See  Bail,  €=s>43;   Criminal  Law;    Habeas  Corpus;   Indictment  and 
Information ;    Jury. 

Procedure  in  exercise  of  special  or  limited  jurisdiction. 
Admiralty,  see  Collision,  <S=s>133;    Shipping,  «=»209(1). 
Bankruptcy,  see  Bankruptcy. 
Equity,  see  Equity. 
Justices'  courts  in  civil  cases,  see  Justices  of  the  Peace,  ^b»122(5), 

130. 
Probate  and  administration,  see  Courts,  ^s»202(5). 

Procedure  in  or  hy  particular  courts  or  tribunals. 
See  Courts ;  Justices  of  the  Peace,  «s>152-164(3). 

Procedure  on  revicie. 
See  Appeal  and  Error ;   Criminal  Law,  ^=»1080-1169(1) ;  Exceptions,* 
Bill  of;   New  Trial. 

PREDICATE. 

For  impeachment  of  witnesses,  see  Witnesses,  ^s»388(2). 

PREFERENCES. 

By  debtor  prior  to  bankruptcy  proceedings,  see  Bankruptcy,  4{=»161 
(D-IW. 

Topics  ft  KBT-NUMBERS  in  this  Index  ft  Dec.  ft  Am.  Dig.  Key-No.  Series,  ft 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


907  INDBS -DIGEST         Frl»cipU  and  Asent 

PREJUDICL 

Ground  for  reversal  in  civil  actions,  see  Appeal  and  Error,  «=s>1050 
(1)-1066. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  ^=!>1ZQ{2,^). 

PRELIMINARY  PROOF. 

See  Trial,  <S=>60(1). 

PREROGATIVE  WRITS. 

See  Habeas  Corpus;   Mandamus. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession ;   Easements,  ^s»5. 

PRESIDENT. 

Of  corporation,  see  Corporations,  «=5>407(2),  668(7, 8). 


PRESUMPTIONS. 

In  civil  actions, 

PRETENSL 


On  appeal  or  writ  of  error  In  civil  actions,  see  Appeal  and  Error, 
938. 


See  Fraud. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

Corporate  agents,  see  Corporations,  ^=»407(2),  417. 

Ix)cation  of  placer  claim  by  agent,  see  Mines  and  Minerals,  ^=»14. 

Trust  arising  from  breach  of  contract  of  agency,  see  Trusts,  ^=s»10I. 

Tlie  relation. 

^=y28.  Where  one  entitled  to  share  in  an  estate  executed  a  power 
of  attorney  to  enable  his  counsel  to  close  up  the  estate,  the  attor- 
ney cannot,  over  20  years  after  the  power  was  given,  convey 
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lands  belonging  to  the  estate  which  the  beneficiary  had  seen»  de- 
clared to  be  worthless,  and  had  atmndoned,  particularly  where 
the  beneficiary  had  not  been  heard  of  in  the  meantime. 

— -Milwee  v.  Waddleton,  233  Fed.  989,  147  C.  C.  A.  663. 

Mutnal  risHts,  dntieB,  and  UaltiUties. 

^=:>81(1).  An  agent  is  entitled  to  recover  compensation  for  his  ser\'- 
ices  rendered  the  principal  even  though  the  purpose  for  which  he 
was  employed  falls,  provided  it  does  not  fail  because  of  his 
fault,  and  there  is  no  agreement  conditioned  on  its  success. 

— Humel  V.   Hoogendom 25 

PRINCIPAL  AND  SURETY. 

See  Bail;  Bonds;   Indemnity. 

lfatnz«  and  extent  of  liability  of  snrety. 

^=s»59.  Although,  generally  speaking,  the  surety's  contract  is  stric- 
tissimi  juris,  and  cannot  be  extended  by  implication,  yet  the  rule 
is  not  permitted  to  go  so  far  as  to  nullify  on  slight  grounds  au 
instrument  solemnly  entered  into. 

— Woodside   v.   Johnston 99 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment,  ^=»570(3),  713(2),  720. 

PRIORITIES. 

Between  attaching  creditor  and  assignee  for  benefit  of  creators, 
see  Assignments  for  Benefit  of  Creditors,  $=:»336. 

Between  attachment  and  mechunic's  lien  on  mine,  see  Mines  and  Min- 
erals, ^=»116. 

PRISONS. 

See  False  Imprisonment. 

PRIVATE  ROADS. 

Right  of  way,  see  Easements. 

PRIVILEGL 

From  service  of  process,  see  Process,  ^=s>119. 
License  tax  on  privileges,  see  Licenses.  ^=»3-32<2). 
Of  witness  as  to  testimony,  see  Witnesses,  ^=»297,  308. 
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PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  ^e»203. 

PROBATE  COURTS. 

See  Courts,  <8=»202(5). 

PROCESS. 

Attactiment  proceedings  in  justice  court,  see  Justices  of  the  Peace, 

<g=>119<3). 
Legislative  powers  respecting  service  of  summons,  see  Territories, 

In  actions  against  particular  classes  of  persons. 
Foreign  corporations,  see  Corporations,  ^=»e68(7,  8). 

Particular  forms  of  writs  or  other  process. 
See  Execution;    Habeas  Corpus;    Mandamus. 

Serrioe. 

€=»96(4).  Tlie  defendant  in  this  action  was  plaintiff  in  a  former  ac- 
tion where  he  procured  a  judgment  against  the  plaintiff  here  on 
a  money  demand,  during  the  absence  of  this  plaintiff  from  the 
territory.  Service  of  the  summons  and  complaint  in  the  former 
case  was  made  by  publication  only.  The  affidavit  for  publica- 
tion of  summons  in  the  former  case  set  forth  **that  service  of 
summons  cannot  be  made  upon  defendant  in  accordance  with 
the  provisions  of  section  878,  Compiled  Laws  of  Alaska,  for  the 
reason  that  defendant  is  not  within  the  territory  of  Alaska,  and 
after  due  and  diligent  search  cannot  be  found  therein."  On  writ 
of  review,  held,  the  .affidavit  is  fatally  defective,  since  It  does 
not  show  that  service  could  not  have  been  made  by  leaving  the 
summons  with  "some  person  of  the  family  above  the  age  of  14 
years  at  the  dwelling  house  or  usual  place  of  abode  of  the  de- 
fendant." 

— Stevenson  v.  Hargraves 656 

<©=»98.  Where  personal  service  of  the  summons  cannot  be  made  on 
a  defendant  under  section  878  of  the  Compiled  Laws  of  Alaska 
1913,  it  must  be  made  to  appear  in  the  record  to  the  satisfaction 
of  the  court  or  judge  that  the  publication  is  sought  in  one  of 
the  cases  specified  in  the  six  subdivisions  of  section  879,  Com- 
piled Laws  of  Alaska  1913,  and  If  it  does  not  so  appear  in  the 
record  that  it  is  sought  in  any  one  of  said  cases  there  is  no 
'  showing  made  that  will  Justify  a  summons  by  publication. 

— Stevenson  v.  Hargraves 656 
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^s»108.  Where  service  of  a  summons  on  a  nonresident  was  ordered 
to  be  made  by  publication,  section  880,  CkffDpiled  Laws  of  Alaska 
1913,  provides  that  the  court  or  Judge  shall  also  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the  post 
oflice,  directed  to  the  defendant  at  his  place  of  residence.  Held, 
an  order  of  publication  which  omits  that  direction  is  fatally 
defective. 

— Stevenson  v.  Hargraves 666 

^s»119.  A  nonresident  plaintifT,  who  comes  voluntarily  into  Alaska 
to  prosecute  a  suit  for  the  foreclosure  of  a  mortgage  made  by  de- 
fendant to  the  plaintiif  at  a  time  when  both  were  residents  of 
Alaska,  may  be  served  with  process  in  a  suit  begun  against  him 
by  the  defendant  in  the  foreclosure  suit,  to  recover  for  items  of 
indebtedness  for  money  alleged  to  have  been  borrowed  by  him  and 
for  board  and  lodging  furnished  to  him  by  the  said  defendant  in 
the  foreclosure  suit,  while  he  was  such  resident  of  Alaska ;  mo- 
tion to  quash  service  denied. 

— ^Parmentier  v.   Cassies 83 


PROFITS. 

Sharing  profits  as  element  of  partnership,  see  Partnership,  ^=»5. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  Intoxicating  Liquonk 
Prohibitory  injunction,  see  Injunction. 

PROMISE. 

See  Contracts. 

PROOF. 

See  Criminal  Law,  ^=»304-422;  Depositions;   Eviaence;   Witnesses. 
Order  of  proof,  see  Trial,  «=»60<1). 

Pleading  and  proof,  see  Indictment  and  Information,  «s»176. 
Beception  of  evidence  at  trial,  see  Criminal  Law,  <^73,  678(3, 4) ; 
Trial,  «=>60(1). 

PROTECTION. 

Equal  protection  of  the  laws,  see  Constitutional  Law,  ^=:>245. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  ^=»757;   Trial,  <S=»ie9. 
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PROVISIONAL  REMEDIES. 

See  Attachment;  Bail;  Injunction. 

PUBLIC  AMUSEMENTS. 

See  Theaters  and  Shows. 

PUBLICATION. 

Of  process,  see  Process,  «=>96(4)-108. 

Of  process  in  attachment  proceedings  in  Justice  court,  see  Justices 
of  the  Peace,  «=s>119(3). 

PUBLIC  CORPORATIONS. 

See  Municipal  Corporations. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  «s»966,  974(3). 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Municipal  Ciorporatlons,  «=»966,  974(3). 

PUBLIC  GRANTS. 

See  Mines  and  Minerals,  «=>14(2)-48;  PubUc  LandSL 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^s»S62(2). 

PUBLIC  LANDS. 

Adverse  possession,  see  Adverse  Possession,  ^s»7(3). 
Appropriation  of  water  rights,  see  Waters  and  Water  Courses,  ^s» 

16-^. 
Indian  lands,  see  Indians,  ^=»10,  15. 

Lands  under  navigable  water,  see  Navigable  Waters,  ^3»36(3). 
Mineral  lands,  see  Mines  and  Minerals,  «s»14(2)-43. 
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OoTemment  ownership. 

^=»8.  Where  a  trespasser  occupies  public  lands,  lie  may  be  remov- 
ed by  mandatory  Injunction. 

—United  States  v.  Jeter 315 

^=»11.  The  plaintiffs  were  the  owners  of  a  placer  mining  claim  upon 
which  stood  a  lafge  number  of  growing  trees.  The  defendant 
cut  and  carried  them  away  for  cord  wood  and  mining  timbers. 
Held,  guilty  of  trespass,  and  liable  In  damages  for  the  amount 
of  the  Injury  done. 

— Duffy  V.   Strandberg 353 

^=»13.  The  owner  of  a  placer  mining  claim  may  maintain  a  suit  for 
damages  against  one  who  trespasses  thereon  and  cuts  standing 
timber,  though  patent  had  not  issued  from  the  United  States. 

— Duffy  V.   Strandberg 35» 

^=:»13.  There  is  only  one  safe  rule  by  which  the  damage  to  a  mlning^ 
claim,  as  such,  by  reason  of  a  timber  trespass,  can  be  ascertained, 
and  that  is  by  showing  the  value  of  the  claim  before  the  tres- 
pass, compared  with  its  value  after  the  trespass.  It  was  incum- 
bent upon  the  plaintiffs  to  show  reasonably  accurate  computa- 
tion of  the  actual  damages  sustained  by  them  as  owners  of  the 
placer  mining  claim.  This  they  have  not  done.  The  defendant 
will  be  restrained  from  further  trespass,  and  nominal  damages 
will  be  allowed  plaintiffs  in  the  sum  of  one  dollar. 

—Duffy  V.   Strandberg 353 

Surrey  and  dispcMal  of  lands  of  United  States. 

^:=:>31.  Though  the  failure  of  Congress  to  extend  the  land  laws  of 
the  United  States  to  Alaska  may  be  a  source  of  annoyance  to 
settlers,  still  they  are  entitled  to  protection  in  their-  right  of 
possession. 

—United  States  v.  McGlinchy 4 

®=»31.  Public  necessity  requires  that  all  those  who  have  immigrated 
here  and  are  occupying  the  public  domain  must  be  protected  In 
their  possessory  rights. 

—United  States  v.  McGlinchy 4 

<3=»31.  The  defendant  settled  upon  a  tract  of  unoccupied  and  unap- 
propriated public  nonmlneral  lands  in  Alaska,  and  built  a  home 
thereon,  and  resided  there,  with  the  expectation  at  some  time  of 
acquiring  a  legal  title  thereto.  Held,  the  possessory  right  tbns 
acquired  is  a  property  right,  for  the  protection  of  which  an  ap- 
propriate action  may  be  maintained  by  the  occupant 

—Noble   V.    Melcholr 7!i5) 

«@=»35(2).     Comp.   Laws  Alaska   1013,    §   101    (Act  Cong.   March    3. 
1903,  c.  1002,  32  Stat.  1028  [Comp.  St.  1913,  S  5046]),  provides 
that  the  provisions  of  the  homestead  laws  not  In  conflict  there- 
Topics  &  KEY-NUMBERS  in  thlB  Index  &  Dec.  &  Am.  Dig.  Key-No.  Seriea,  ft 
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with  are  thereby  extended  to  Alaska;  that  no  Indemnity,  de- 
ficiency, or'  lieu  land  selections  shall  be  made  and  no  land  scrip 
or  land  warrant  shall  be  located  except  as  provided  by  law; 
that  no  more  than  160  acres  shall  be  entered  in  any  single 
body  by  such  scrip,  soldier's  additional  homestead  right,  etc.; 
that  no  such  location  along  any  navigable  or  other  waters  shall 
be  made  within  80  rods  of  any  lands  along  such  waters  there- 
tofore located  by  means  of  any  such  scrip  or  otherwise;  that 
no  entry  shall  be  allowed  extending  more  than  160  rods  along 
the  shore  of  any  navigable  water,  and  along  such  shore  a  space 
of  at  least  80  rods  shall  be  reserved  from  entry  between  all 
such  claims;  and  that  every  qualified  person  shall  be  entitled 
to  enter  320  acres  or  less  of  unappropriated  public  land.  Held, 
that  where  a  party  entered  160  acres  under  one  survey  as  as- 
signee of  a  soldier's  additional  homestead  right,  and  also  en- 
tered under  another  survey  an  adjoining  tract  of  about  160- 
acres  as  assignee  of  another  soldier's  additional  homestead 
right,  and  only  one  of  such  tracts  touched  any  navigable  wa- 
ter, there  was  no  violation  of  the  provision  that  no  more  than 
160  acres  shall  be  entered  in  any  "single  body,"  as  they  were 
two  separate  and  distinct  entries  and  separate  and  distinct 
bodies  of  land  under  our  system  of  land  measurement,  and  they 
did  not  violate  the  statute,  as  the  statute  seeks  to  protect  the 
shores  of  navigable  waters  and  not  to  prohibit  the  entry  of  more 
than  160  acres  and  less  than  320  acres  elsewhere  than  along  the 
shore. 

—United  States  v.  Poland,  231  Fed.  810,  145  C.  C.  A. 
630. 

«=s>35(2).  Act  Cong.  May  14,  1898,  c.  209,  |  1,  30  Stat.  409,  provid- 
ing relative  to  lands  in  Alaska  that  no  entry  shall  be  allowed 
extending  more  than  80  rods  along  the  shore  of  any  navigable 
water,  and  that  along  such  shore  a  space  of  at  least  80  rods 
shall  be  reserved  from  entry  between  all  such  claims,  merely 
requires  the  reservation  of  at  least  80  rods  along  the  shore  of 
the  navigable  water  between  claims  along  such  shore,  and  does 
not  require  the  reservation  of  such  space  between  an  entry 
on  the  shore  of  a  navigable  water  and  an  adjoining  entry  how- 
ever situated  with  respect  to  the  navigable  water. 

—United  States  v.  Poland,  231  Fed.  810,  145  C.  C.  A. 
630. 

^s»35(2).  On  January  20,  1908,  a  patent  for  less  than  160  acres  of 
land,  situate  on  the  shore  of  Resurrection  Bay,  near  Seward, 
Alaska,  and  designated  as  United  States  survey  No.  241,  was  is- 
sued to  the  defendant  Poland,  as  assignee  of  the  rights  of  anoth- 
er qualified  locator,  under  the  soldier's  additional  homestead 
laws  of  the  United  States.  On  March  22,  1909,  a  second  patent 
was  Issued  to  Poland,  for  another  tract  of  160  acres,  known  as 
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United  States  survey  No.  242.  The  second  tract  adjoins  the 
first,  on  the  northerly  side,  but  does  not  reach  to  or  ahut  on  the 
waters  of  the  bay.  On  a  suit  by  the  United  States  to  vacate- the 
second  patent  for  fraud,  held,  the  act  of  Congress  of  March  3, 
1903  (32  Stat  1028,  c.  1002  [U.  S.  Comp.  St.  1916.  |  5046]),  pro- 
vides that.  In  Alaska,  "along  the  shore  of  any  navigable  water  a 
space  of  at  least  eighty  rods  shall  be  reserved  from  entry  be- 
tween all  such  claims" ;  but  the  second  tract  In  this  case  is  not 
along  the  shore  of  any  navigable  water,  but  is  on  the  landward 
side  of  the  first  tract,  and  the  act  does  not  forbid  the  second 
entry. 

—United  States  v.  Poland 246 

^=>35(2).  The  defendant  entered  two  separate  tracts  of  160  acres 
each,  and  paid  for  them  with  soldier's  additional  homestead  scrip, 
under  the  provisions  of  the  act  of  Congress  of  March  3,  1903  (32 
Stat.  1028,  c.  1002  [U.  S.  Comp.  St.  1916,  {  5046]).  On  a  suit  to 
vacate  the  patent  to  the  second  entry  for  fraud,  held,  the  law 
does  not  restrict  one  Individual  from  acquiring  title  to  two  or 
more  separate  tracts  under  the  act  in  question,  even  if  the  same 
be  adjoining  and  contiguous.  The  limitation  In  the  statute  is 
that  no  more  than  160  acres  shall  be  entered  in  any  single  body, 
but  It  does  not  prohibit  the  location  of  two  or  more  such  bodies, 
and  does  not  forbid  the  locations  on  contiguous  and  adjoining 
tracts  of  land. 

—United  States  v.  Poland 246 

^=939(4).  The  Chugach  Forest  Reserve,  Including  the  land  In  contro- 
versy, was  declared  February  23,  1909.  On  May  8,  1910,  the  de- 
fendant settled  on  the  land  claimed  by  him  in  this  action.  He 
made  application  to  enter  the  land,  but  the  entry  was  never- 
consummated,  and  on  April  21,  1914,  the  land  was  included  in 
executive  order  of  withdrawal  No.  1,  for  town-site  purposes, 
under  authority  of  the  act  of  Congress  approved  March  12,  1914 
(38  Stat  305,  c,  37),  for  the  construction  of  the  government  rail- 
road. Beldf  defendant  had  not  acquired  any  vested  right  in  the 
land,  and,  the  executive  withdrawal  being  valid,  the  defendant 
is  a  trespasser,  and  may  be  removed  from  the  land  by  manda- 
tory injunction. 

—United  States  v.  Jeter 315 

^=»39(6).  The  banding  together  of  a  community  of  people,  laying 
out  and  platting  a  town  site,  and  the  dedication  of  streets  and 
alleys  to  public  use,  is  legitimate,  and  will  estop  all  who  par- 
ticipated therein.  \ 

—United  States  r.  McGlinchy 4 

«=>47.  Act  May  14,  1898,  c.  299,  §  10,  30  Stat  413  (Comp.  St  1913,  S 
5091),  authorizes  citizens  or  corporations  possessing  and  occu- 
pying public  lands  in  Alaska  for  the  purposes  of  trade  manu- 

TopicB  ft  KBT-NUMBBRS  in  this  Index  ft  Dec.  ft  Am.  Dig.  Key-No.  Series,  ft 
Reporter  Indexes  agree 


Digitized  by  VjOOQ  IC 


915  INDEX-DIGEST  Pnblio  Lands 

facturing,  or  other  produetive  industry,  to  purchase  one  claim 
ot  not  exceeding  80  acres,  provided,  no  entry  shall  be  allowed 
thereunder  on  land  abutting  on  navigable  waters  of  more  than 
80  rods,  and  provided,  further,  that  there  shall  be  reserved  by 
the  United  States  a  space  of  80  rods  between  tracts  sold  or 
entered  thereunder  abutting  on  any  navigable  water,  and  that 
the  Secretary  of  the  Interior  may  grant  the  use  of  such  re- 
served lands  abutting  on  the  water  front  to  any  citizen,  asso- 
ciation, or  corporation  for  landings  and  wharves,  with  the 
provision  that  the  public  shall  have  access  to  and  proper  use 
thereof,  and  that  a  roadway  60  feet  in  width  parallel  to  the 
shore  line  shall  be  reserved  for  the  use  of  the  public  as  a  high- 
way. Held,  that  this  did  not  have  the  effect  of  reserving  a 
roadway  60  feet  wide  across  mill  site  locations  abutting  on  a 
navigable  channel. 

— Worthen  Lumber  Mills  v.  Alaska  Juneau  Gold  Min- 
ing Co.,  229  Fed.  966,  144  C.  C.  A.  248. 

«5»47.  By  Act  CJong.  March  3,  1891,  c.  661,  |  15,  26  Stat.  1101  (U.  S. 
Comp.  St  1916,  §  5096a),  Congress  set  apart  the  body  of  land? 
known  as  Annette  Islands,  in  Alaska,  as  a  reservation  for  the 
use  of  the  Metlakahtla  and  other  Indians.  On  the  28th  day  ot 
April,  1916,  the  President  of  the  United  States  issued  his  proc- 
lamation reserving  the  waters  within  3,000  feet  arounQ  the  shore 
of  said  island  for  the  same  public  use.  Prior  to  the  President'^ 
proclamation  of  April  28,  1916,  the  defendant  had  begun,  and  at 
its  date  had  almost  completed,  a  fish  trap  situate  in.  navigable 
waters  and  within  2,000  feet  of  the  shore  of  Annette  Island.  The 
United  States  brought  this  suit  to  enjoin  the  defendant  from 
operating  his  said  fish  trap  In  said  reserved  waters  and  to  com- 
pel its  removal  therefrom.  Held,  »the  President  of  the  United 
States  has  power  to  reserve  both  land  and  waters  belonging  to 
the  public  domain  for  public  purposes,  and  the  reservation  of 
the  waters  in  question  is  sustained.  Defendants  are  trespassers 
and  may  be  removed  from  the  locality. 

—United  States  v.  Alaska  Pacific  Fisheries 484 

^3>47.  A  reservation  may  be  made  either  by  treaty,  by  executive 
order  or  by  an  act  of  Congress,  and  all  of  these  methods  are  ex- 
pressly recognized  by  the  homestead  and  pre-emption  laws.  No 
set  form  of  words  or  phrases  is  necessary  to  set  aside  a  reser- 
vation. The  sovereign  is  not  parting  with  the  title,  but  only  set- 
ting it  apart  to  be  used  for  specific  purposes.  It  Is  enough,  if 
there  are  sufilcient  words  to  indicate  the  purpose  of  the  power 
that  can  act,  to  show  that  in  the  given  case  it  intended  to  act. 
— Grosvold  V.  Whelpley 529 

^3>96.  The  defendant,  for  his  principal,  purchased  the  buildings, 
foxes,  etc.,  of  one  Reed,  who  was  engaged  in  raising  foxes  on 
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Little  Koniujl  Island,  Alaska,  In  1913,  and  thereafter  engaged 
in  the  business  of  raising  foxes  on  that  island.  In  1914  the  Sec- 
retary of  Commerce  offered  the  island  for  lease  to  the  highest 
bidder.  Defendant's  principal  bid;  but,  plaintiff's  bid  being  the 
highest,  he  received  the  lease  on  July  39,  1914,  for  a  term  of  five 
years.  Defendant  refused  to  vacate  the  island  and  claimed  all 
the  foxes  then  running  wild  thereon.  Plaintiff  brought  suit  for 
^ssession  and  for  damages.  The  court  held  the  defendant  is  a 
trespasser.  The  Secretary  of  Commerce  had  authority  to  lease 
the  island  to  plaintiff,  who  is  entitled  to  possession  of  the  prem- 
ises. 

— Grosvold  V.   Whelpley 529 

^=s>96.  Although  it  may  be  true  that  prior  to  1898  the  Secretary  of 
the  Treasury,  who  had  assumed  authority  to  lease  islands  for  the 
propagation  of  foxes,  had  no  statutory  authority  to  do  so,  nev- 
ertheless there  is  no  question  that,  subsequently  to  that  time,  he 
had  statutory  authority  to  make  such  leases,  as  the  above  pro- 
viso, by  excepting  such  islands  from  entry  and  sale,  withdrew 
them  from  the  public  domain  and  set  them  apart  for  that  pur- 
pose. 

— Grosvold  V.   Whelpley 529 


See  Statutes. 


See  Nuisance,  ^=s>63. 


PUBLIC  LAWS. 
PUBLIC  NUISANCL 


PUBLIC  OFFICERS. 

See  Officers. 

PUBLIC  POLICY. 

Partnership  against  public  policy,  see  Partnership,  ^=»26. 

PUBLIC  PROPERTY. 

Adverse  possession,  see  Adverse  Possession,  (@=»7(3). 


See  Taxation. 
See  Judicial  Sales. 


PUBLIC  REVENUE. 
PUBLIC  SALES. 
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PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Corporations;  Railroads. 

Electric  light  and  heating  companies,  see  Electricity. 

Steamboat  companies,  see  Shipping. 

PUBLIC  TRIAL 

See  Criminal  Law,  «=s>635. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 

PUBLIC  WORKS. 

See  Municipal  Corporations,  «s>S62(2}. 

QUALIFICATIONS. 

Of  public  officers  in  general,  see  Officers,  ^=»SOl 

QUANTUM  MERUIT. 

See  Assumpsit,  Action  of,  ^=»1. 

QUASHING. 

Attachment,  see  Attachment,  ^=:»271. 
Execution,  see  Execution,  ^s»160. 

Service  of  summons  on  foreign  corporation,  see  Corporations,  ^=r 
668(7,  8). 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  «s»757;  Trial,  «=s>169. 

QUORUM. 

Canvassing  board,  see  Elections,  (@=»258. 

RAILROADS. 

As  employers,  see  Master  and  Servant. 
Carriage  of  goods  and  passengers,  see  Carriers. 
Federal  employers'  liability  act,  see  Commerce,  ^=»8. 
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Purchase  of  railroad  by  United  States,  see  United  States,  ^=»55. 
Taxation  by  dty,  see  Municipal  Corporations,  ^=»966. 

Risht  of  way  and  other  Intorests  Im  laad* 

^=»61.  In  the  absence  of  statutory  authority  a  railroad  cannot  law- 
fully take  or  hold  land,  other  than  what  it  actually  requires  for 
depot,  terminal,  and  station  grounds,  and  that  a  trust  in  lands 
similar  to  the  one  claimed  by  plaintiff  in  this  case,  although 
clearly  recognized,  would  not  be  enforced  for  that  reason. 

—Alaska  Northern  Ry.  Co.  v.  Alaska  Cent  By.  Co..  .377 


RAPL 

Bail,  see  Bail,  «s»43. 

Harmless  error,  see  Criminal  Law,  ^=s>1169(l). 
Publicity  of  trial,  see  Criminal  Law  ^s»e85. 
Res  gestae,  see  Criminal  Law,  <S=::»366(3). 

Offenses  and  reeponeiUllty  therefor. 

^=»16.  In  a  prosecution  for  assault  with  intent  to  commit  rape- 
on  a  girl  six  years  of  age.  It  Is  not  necessary  to  prove  an  in- 
tent  to  overcome  any  resistance  she  might  offer,  since  she  is  in 
law  incapable  of  giving  consent. 

•  —Walters  v.  United  States,  222  Fed.  892,  138  0.  C.  A. 
372. 

Proeeontion  and  pnnlslunent. 

^=»31.  An  indictment  for  rape  v^n  a  girl  under  the  age  of  con- 
sent is  not  defective  for  failure  to  allege  that  the  act  was  done 
with  her  consent. 

—Callahan  v.  United  States,  240  Fed.  683,  153  C.  C.  A. 
481. 

4I=»40(6).  On  the  trial  of  an  indictment  for  having  carnal  knowl* 
edge  of  a  female  child  under  16  years  of  age,  evidence  to  show 
the  moral  character  of  the  prosecutrix  2  years  after  the  al- 
leged offense  was  Immaterial. 

—Rose  V.  United  States,  240  Fed.  685,  153  a  C.  A,  483. 

RATE. 

Transportation  rates,  see  Carriers,  ^s»200. 

REAL  ACTIONS. 

See  Ejectment;   Forcible  Eintry  and  Detainer,  «?»6(2),  9(1). 
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REAL  PROPERTY. 

Attacliment  of  mode  of  levy,  see  Attadunent,  «?»167. 
Conyeyances,  see  Deeds. 

Injuries  in  operation  of  mines,  see  Mines  and  Minerals,  ^ss>124,  125. 
Jurisdiction  of  Justices  of  the  peace  in  actions  involving  title  to 

realty,  see  Justices  of  the  Peace,  ^=»36(7). 
Liens  for  improvements,  see  Mechanics'  liens. 
Remedies,  Involving  or  affecting,  see  Ejectment;  Forcible  Entry  and 

Detainer,  «=>6(2),  9(1). 
Restraining  trespass,  or  other  injury,  see  Injunction,  ^=s»48. 

REASONABLENESS. 

Ordinances,  see  Municipal  Corporations,  ^s>625b 

RECEIVERS. 

Appointment  in  partnership  accounting,  see  Partnership,  ^s»325(l). 

Appointment  in  suit  to  determine  mining  rights,  see  Mines  and  Min- 
erals, <e=s»3S(7). 

In  bankruptcy  proceedings,  see  Bankruptcy,  ^=»115. 

Judicial  notice  of  powers,  duties  and  liabilities  of  receivers,  see  Evi- 
dence, <&=»44. 

Of  banks,  see  Banks  and  Banking,  ^=»77(6). 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  «S9673,  8780,  4);  Trial, 
«a>60(l). 

RECITALS. 

In  Judgments,  see  Judgment,  «=>818(5). 

RECOGNIZANCES. 

See  Ball. 

RECORDS. 

Of  particular  facts,  acts,  instrumenis,  or  proceedings  not  judicial. 
Certificate  of  attachment  of  real  property,  see  Attachment,  ^?»167. 
Certificate  of  mining  location,  see  Mines  and  Minerals,  ^=»21. 
Deed,  see  Deeds,  ^=s>82. 
Power  of  attorney  to  locate  placer  claim,  see  Mines  and  Minerals, 

«ac»l4. 
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Of  judicial  proce€ding9. 

Transcript  on  appeal  or  writ  of  error,  see  Appeal  and  £m>r,  ^=> 
501-701;   Justices  of  the  Peace,  «=»1M(3k 

Records  o«  evidence,  and  evidtnce  relating  to  mattert  of  record. 
Of  foreign  Judgments,  see  Evidence,  ^=>^7. 

REDELIVERY  BONDS. 

See  Attacliment,  «=»191. 
Common-law  bonds,  see  Bonds,  ^=»35. 

REDIRECT  EXAMINATION. 

See  Witnesses,  «s»280,  287(1). 

REHEARING. 

See  New  TriaL 

RELEASE. 

See  Accord  and  Satisfaction. 
From  arrest,  see  Bail. 

Levy  of  attachment,  see  Attachment,  C=>184. 

Power  of  corporate  officers  to  execute  release,  see  Corporati<»8,  ^=> 
407(2). 

ComatraetloB  and  operatiam. 

^=»29.  A  corporation  had  seven  directors,  who  owned  all  of  its 
stock,  a  majority  of  which  was  owned  by  B.  and  S.,  president 
and  vice  president  and  treasurer,  respectively,  of  the  corpora- 
tion. B.,  who  was  authorized  to  sell  certain  boats  and  barges^ 
sold  them  to  defendant  on  terms  less  favorable  than  those  au- 
thorized. After  the  transfer  the  directors  other  than  B.  and  S. 
disaffirmed  the  contract,  and  having,  without  consideration,  L<(- 
sued  enough  stock  to  L.,  one  of  their  number,  to  give  them  a 
majority,  removed  B.  and  S.  from  office,  and  brought  suit  against 
them  and  defendant  for  fraudulent  conspiracy  in  the  sale.  B. 
and  S.  sued  to  restrain  the  issuance  of  the  additional  stock* 
and  obtained  an  injunction.  Subsequently  all  the  directors  en- 
tered into  mutual  agreements,  whereby  the  suit  of  B.  and  S. 
was  to  be  dismissed,  and  B.  and  U  given  full  charge  of  the  cor- 
poration's business  for  the  purpose  of  winding  it  up^  and  a 
resolution  was  passed  releasing  B.  and  S.  from  all  causes  of  ac- 
tion and  damages  arising  out  of  the  sale.  Held,  that  such  re- 
lease operated  also  to  release  defendant,  as  the  dismissal  of  the 
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suit  by  B.  and  S.  was  a  sufficient  consideration  for  the  release, 
there  was  no  reservation  of  any  right  of  action  against  defend- 
ant, and  the  action  of  all  of  the  directors  was  the  action  of  the 
corporation  itself. 

— ^Tanana  Trading  Co.  v.  North  American  Trading  & 
Transportation  Co.,  220  Fed.  783,  136  C.  C.  A.  389. 

^=»29.  Where  there  is  but  one  injury  by  joint  tort-feasors,  there 
can  be  but  one  satisfaction. 

— Tanana  Trading  Co.  v.  North  American  Trading  & 
Transportation  Co..  220  Fed.  783,  136  C.  C.  A.  389. 

^=»29.  If  an  injured  person  executes  a  release  to  one  joint  tort- 
feasor, it  bars  an  action  against  the  others,  as  the  cause  of  ac- 
tion is  satisfied  and  no  longer  exists. 

— Tanana  Trading  Co.  v.  North  American  Trading  & 
Transportation  Co.,  220  Fed.  783,  136  C.  C.  A.  389. 

*»29(4).  Plaintiff  brought  suit  to  recover  the  value  of  furniture 
wrongfully  taken  from  him  by  the  defendant.  The  latter  an- 
swered that,  if  liable,  he  was  jointly  liable  with  three  other  per- 
sons; that  the  plaintiff  had  released  them,  whereby  the  defend- 
ant was  also  released.  Held^  the  rule  is,  where  one  or  more  tort- 
feasors pays  a  valuable  consideration  for  a  release  from  liabil- 
ity, the  person  injured  reserving  the  right  to  sue  the  other 
w^rongdoers,  the  amount  paid  by  the  party  released  extinguishes 
pro  tanto  the  amount  of  damages,  but  does  not  release  the  other 
wrongdoers  from  liability. 

— Storey    v.    Breedman .468 

RELEVANCY. 

Kridence,  see  Criminal  Law,  «=»351,  366(3). 

REMOVAL 

Of  judge,  see  Judges,  ^s»ll. 

RENT. 

Examination  of  witnesses  in  action  for  rent,  see  Witnesses,  ^=» 
275(5). 

REPEAL 

Of  statute,  see  Statutes,  «=>167(1,2). 

REPRESENTATION. 

Corporation  by  officers  and  agents,  see  Corporations,  ^=»407(2),  417. 
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REPRESENTATIONS. 

False  representations,  see  Fraud. 

RESERVATIONS. 

Forest  reservations,  see  Woods  and  Forests,  ^=98. 
Public  lands,  see  Public  Lands,  ^s>47. 

RES  GEST>E. 

In  criminal  prosecutions,  see  Criminal  Law,  ^5»306(3). 

RESIDENCE. 

Parties  to  suit  for  divorce,  see  Divorce,  ^=»91. 

RES  JUDICATA. 

See  Judgment,  «s»57(K5),  713(2),  720. 

Former  decision  as  law  of  the  case,  see  Appeal  and  Error,  ^=» 
1007(3). 

RESTITUTION. 

See  Ejectment,  «?»122. 

RESULTING  TRUSTS. 

See  Trusts,  ^=>e^%. 

RETROSPECTIVE  LAWS. 

Constitutional  restrictions,  see  Constitutional  Law,  ^=s>190. 


Election  returns,  see  Elections,  «»24&-253,  268,  259;    Mandamus,. 
<8=»3(4),  64,  74(4). 


RETURN. 

ons,  «s»24&- 

REVENUE. 

See  Taxation. 

REVERSAL 

Of  judgment  or  order  in  civil  actions,  see  Appeal  and  Error,  ♦» 

1178(2). 
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REVERSIONS. 

Of  property  to  state  for  want  of  persons  competent  to  bold  or  take, 
see  Escheat. 

REVIEW. 

See  Appeal  and  Brror;    Criminal  Law,  «5s>1030-1169(l) ;    Habeas 

Corpus. 
«Of  Judgment  of  Justice  of  the  peace,  see  Justices  of  the  Peace,  ^=> 

152-164(3). 

REVISION. 

Of  statutes  as  constituting  implied  repeal,  see  Statutes,  ^ss>167(l). 

RIGHT  OF  WAY. 

See  Easements. 

RIOT. 

Homicide  in  suppressing  riot,  see  Homicide,  ^5»298. 

RIPARIAN  RIGHTS. 

See  Nayigable  Waters,  «=>39,  43(2, 4). 

RISKS. 

Assumed  by  servant,  see  Master  and  Servant,  ^=»211. 

RIVERS. 

See  Navigable  Waters. 

SALARY. 

Of  agents,  see  Principal  and  Agent,  ^3»81(1). 


SALES. 

As  preferences  by  debtor,  see  Bankruptcy,  ^=»161(1)-164. 
Validity  as  to  creditors  or  subsequent  purchasers,  see  Fraudulent 
Conveyances. 

~  »  '  ■     ' 
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8ale9  hy  w  to  particular  cla$9e9  of  peraoiu. 
iDsolvent  debtors,  see  Bankruptcy,  «=>161(1)-164. 

Sales  of  particular  species  of,  or  estates  or  interests  in,  property- 
See  Intoxicating  liquors;    Mines  and  Minerals,  ^=»55. 

SALMON. 

See  Fish,  «=>13(2),  15. 

SALOONS. 

See  Intoxicating  Liquors. 

SATISFACTION. 

See  Accord  and  Satisfaction;   Release. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

ale  of  tim 

SEALS. 


School  funds  arising  from  sale  of  timber,  see  Woods  and  Forests, 


See  Fish,  ^=>9. 

To  bill  of  exceptions,  see  Exceptions,  Bill  of,  ^=»5Q. 

SECURITY. 

See  Bail;    Principal  and  Surety. 
Collateral  security  in  general,  see  Pledges. 

SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  see  Homicide,  ^=»300. 

SENTENCE 

See  Criminal  Law,  «s>998. 

SEPARATE  MAINTENANCE 

See  Husband  and  Wife,  «=>283(2),  901. 

SEPARATION. 

Of  husband  and  wife,  see  Divorce;    Husband  and  Wife,  ^=S9283(2). 
301. 
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SERVANTS. 

See  Master  and  Servant. 

SERVICL 

Of  process,  see  Process,  ^=»06(4)-119. 

Of  process  on  foreign  corporation,  see  Corporations,  ^s»668(7,  8). 

SERVICES. 

See  Master  and  Servant. 

Liens  on  real  property  for  services  rendered,  see  Mechanics'  Liens. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

In  proceedings  to  collect  delinquent  assessments,  see  Municipal  Goi* 

porations,  ^=s>562(2). 
Taxes,  see  Taxation,  ^s»l,  587. 

SETTING  ASIDE. 

Attachment,  see  Attachment,  ^=»271. 

Execution,  see  Elxecution,  ^3»160. 

Judgment  in  criminal  prosecution,  see  Criminal  Law,  ^=»d96. 

Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated;  Release. 

Between  partners,  see  Partnership,  ^=»325(1,  2). 

Bill  of  exceptions,  see  Appeal  and  Error,  ^=:»671,  938. 

SEVERANCE. 

Parties  on  appeal,  see  Appeal  and  Error,  ^=»324. 

SEXUAL  INTERCOURSE. 

See  Rape. 

SHERIFFS  AND  CONSTABLES. 

See  United  States  Marshals. 

For  cases  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Indexes  see  same  topic 
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SHIPPING. 

See  Collision;  Maritime  Liens;  Navigable  Waters;  Pilots;  Wharves. 

Resnlatiam  In  Keneral* 

^s>6.  Act  July  13,  1902,  c.  1082,  32  Stat  385,  divided  the  district 
of  Alaska  into  three  recording  and  Judicial  divisions,  and  Code 
Or.  Proc.  Alaska,  |  460,  provides  that  transportation  lines,  pro- 
pelled by  mechanical  power,  registered  in  the  district  of  Alaska, 
or  "not  paying  license  or  tax  elsewhere,"  shall  pay  a  license 
tonnage  tax  on  each  vessel,  and  shall  obtain  a  license  to  pros- 
ecute such  business  from  a  district  court,  or  a  subdivision 
thereof,  within  the  district  of  Alaska.  Held,  that  the  words 
"not  paying  license  or  tax  elsewhere"  should  be  ccNistnied  as 
limited  to  the  payment  of  a  license  tax  under  the  act  in  one 
of  the  districts  of  Alaska,  and  hence  a  transportation  line  op- 
erating vessels  within  Alaskan  and  Canadian  waters  and  pay- 
ing a  tax  in  Canada  was  not  for  that  reason  exempt  from  lia- 
bility for  the  tax  imposed  by  section  460. 

—Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

^=»6.  Code  Cr.  Proc.  Alaska,  |  460,  imposing  a  license  tax  on  fr^ht 
and  passenger  transportation  lines  propelled  by  mechanical 
power,  registered  in  the  District  of  Alaska,  Includes  barges 
operated  by  craft  propelled  by  mechanical  power. 

—Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

Iilabilities  of  Teasels  and  owners  in  i^eneral. 

^3»81(1).  The  steamship  Alameda,  in  docking  at  Valdez,  was  oblig- 
ed to  drop  her  anchor  for  protection  in  a  heavy  wind.  About 
that  time  the  United  States  cable  was  broken  at  about  that  point 
on  the  shore.  There  was  no  notice  or  sign  posted,  and  no  chart 
or  warning  given  to  mariners  of  the  location  of  the  cable,  and 
the  master  of  the  vessel  testified  he  did  not  know  where  It  was. 
Held,  in  the  absence  of  direct  proof  of  the  breaking  of  the  cable 
by  the  anchor,  and  that  no  notice,  sign,  or  chart  gave  notice 
where  it  was,  the  United  States  could  not  recover. 

—United  States  V.  The  Alameda 663 

Iiimitation  of  owner**  liability. 

<8=»209(1).  In  admiralty  rule  57  (29  Sup.  Ct.  xlvi),  providing  that  a 
petition  for  limitation  of  liabUity  shall  be  filed  in  the  District 
Court  of  the  district  in  which  the  ship  may  be  libeled  to  an- 
swer for  the  liability  against  which  limitation  is  sought,  or  if 
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the  ship  "be  not  libeled  then  in  the  District  Court  for  any  dis- 
trict in  which  the  said  owner  or  owners  may  be  sued  in  that 
behalf,"  the  term  "may  be  sued  in  that  behalf'  refers  to  suits 
already  instituted  against  the  owner  to  enforce  his  liability. 
—Strong  v.  Holmes,  238  Fed.  664,  161  C.  G.  A.  490. 

^3»209(1).  An  action  in  a  District  Court  against  a  shipowner,  based 
on  a  Judgment  recovered  against  him  in  a  state  court  in  an- 
other jurisdiction  for  loss  of  cargo,  is  one  "in  behalf  of  such 
loss,  within  the  fair  meaning  of  such  rule,  and  such  District 
Court  has  Jurisdiction  to  entertain  a  petition  by  the  shipowner 
for  limitation  of  liabiUty. 

—Strong  V.  Holmes,  238  Fed.  664,  161  C.  C.  A.  490. 

«s>209(2).    That  there  is  but  one  claim  against  a  ship  or  owner 
does  not  defeat  the  owner's  right  to  a  limitation  of  liability. 
^Strong  T.  Holmes,  238  Fed.  664,  161  C.  a  A.  490. 


SHIPWRECKS. 

See  Collision. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNATURES. 

Judge  to  bill  of  exceptions,  see  Exceptions,  Bill  ot  ^^5^ 


SIMULATION. 

tions  in  fraud  of 

SPECIAL  LAWS. 


Conveyances  and  transactions  in  fraud  of  creditors,  see  Fraudulent 
Conveyances. 


See  Statutes,  «5»81. 


SPECIAL  PROCEEDINGS. 

See  Habeas  Corpus;    Mandamus. 

Limitation  of  liability  of  shipo^'uer,  see  Shipping,  «=s>209(l). 


SPECIAL  VENIRL 

See  Jury,  «=»70. 
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SPECIFIC  PERFORMANCE. 

Equitable  maxims,  see  Equity,  «s»66. 

If atnre  and  srounds  of  remedy  In  generaL 

^=:»14.  Specific  performance  of  a  contract  to  convey  mining  claims 
to  a  corporation  to  be  formed  and  to  deliver  to  complainants 
a  percentage  of  the  total  shares  will  be  denied,  because  calling 
for  action  by  persons  other  than  those  who  are  parties  to  the 
contract,  necessitating  intervention  of  directors,  etc. 

—Ellis  V.  Treat,  236  Fed.  120,  149  C.  C.  A.  330. 

-Contraots  enforceable. 

^=»28(1).  Specific  performance  of  the  contract  must  be  denied, 
where  it  did  not  fix  the  amount  of  the  capital  stock  of  the 
proposed  corporation,  the  number  or  value  of  its  shares,  the 
number  of  its  directors,  the  place  of  its  business,  its  powers  or 
its  duration,  for  the  contract  is  too  indefinite  to  be  enforced. 
— EUis  V.  Treat,  236  Fed.  120,  149  C.  C.  A.  330. 

•^=»29(2).  Plaintiff,  at  Seward,  Alaslia,  telegraphed  defendant,  at 
Seattle,  Wash.:  "Wire  me  lowest  price  your  lot  half  cash  bal- 
ance one  year."  The  defendant  answered-  "Three  thousand 
dollars  sixteen  hundred  dollars  cash  balance  one  year."  Plain- 
tlfF  tendered  the  first  payment  and  demanded  deed,  to  be  held  In 
escrow  for  balance  one  year,  which  was  refused  by  defendant. 
Plaintiff  brought  this  action  for  specific  performance.  Held, 
equity  will  not  compel  specific  performance,  where  the  terms 
of  the  contract  are  uncertain.  Ip  this  case  there  is  no  sufll- 
cient  description  of  the  property.  In  addition  to  this,  the  con- 
tract is  not  sufficiently  definite  and  certain  to  be  enforceable,  in 
that  it  does  not  appear  from  the  said  correspondence  that  the 
parties'  minds  had  met,  or  that  they  had  fully  agreed  upon  the 
terms  of  the  contract,  to  wit:  As  to  the  deferred  payment; 
whether  it  drew  Interest;  If  so.  at  what  rate;  whether  a 
mortgage  was  to  be  given;  if  so,  its  terms  and  conditions. 
The  court  cannot  make  a  contract  for  the  parties,  but  may  in  a 
proper  case  enforce  one  which  they  have  completely  and  defi- 
nitely agreed  upon  themselves. 

—Hawkins  v.  Wells 535 

'^=»62.  Specific  performance  of  a  contract  to  convey  shares  of  cor- 
porate stock  will  be  denied,  unless  the  facts  show  an  unusual 
and  exceptional  situation  in  which  damages  will  be  inadequate ; 
therefore,  where  it  did  not  appear  that  damages  would  be  in- 
adequate, specific  performance  of  a  contract  to  convey  mining 
claims  to  a  corporation  to  be  formed,  and  transfer  a  percentage 
of  the  shares  to  complainants,  will  be  denied. 

—Ellis  V.  Treat,  236  Fed.  120,  149  C.  C.  A.  330. 
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Proeeedlnii^  and  relief. 

^s»110.  Where  complainants  were  to  dispose  of  10  per  cent  of  the 
capital  stock,  the  proceeds  of  which  was  to  be  used  in  develop- 
ment work  and  It  did  not  appear  when  specific  performance 
was  sought  that  complainants  were  then  able  to  make  such 
sale,  the  project  having  been  delayed  because  of  their  pre- 
vious inability,  specific  performance  must  be  denied;  complain- 
ants not  showing  that  they  were  able  to  do  equity. 

—Ellis  V.  Treat,  236  Fed.  120,  149  C.  O.  A.  330. 

^=»126(3).  The  courts  cannot  make  contracts  for  parties,  and  a 
decree  of  specific  performance  must  conform  to  the  precise  con- 
tract between  the  parties ;  therefore,  under  a  complaint  seeking 
specific  performance  pf  a  contract,  whereby  defendant  was  to 
transfer  mining  claims  to  a  corporation  and  to  deliver  to  com- 
plainants a  percentage  of  the  stock,  a  decree  of  specific  per- 
formance, directing  defendant,  the  corporation  not  having  been 
formed,  to  transfer  such  percentage  of  the  claims  to  complain- 
ants, is  invalid. 

—Ellis  V.  Treat,  236  Fed.  120,  149  C.  C.  A.  330. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  Intoxicating  Liquors. 

STALE  DEMANDS. 

Laches  In  general,  see  Equity,  «=s>71(l). 

STATE  BANKS. 

See  Banks  and  Banking,  <e=>54(l)-77(6),  91. 

STATEMENT. 

By  accused  or  other  persons  as  part  of  res  gest«,  see  Criminal  Law, 

<©=5>366(3). 
By  witness  inconsistent  with  testimony,  see  Witnesses,  «=»388(2). 
Declarations,  see  Criminal  Law,  ^=s>422. 
Of  mechanic's  lien,  see  Mechanics*  Liens,  ^=>132-157. 

STATES. 

See  Territories ;   United  States. 
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STATUTES. 

For  statutes  relating  to  particular  subjects,  see  the  yariotis  specific 

topics. 
Constitutionality  in  general,  see  Constitutional  I^aw. 
Judicial  notice  of  statutes,  see  Evidence,  ^=s»36-44. 
Municipal  ordinances,   see  Municipal  Corporations,  ^s»lll(3),  120. 
Validity  of  retrospective  lawd,  see  Constitutional  Law,  ^s»190. 

Enactment,  iwqulsitesy   and   ▼alidity  in  s^neral. 

^s»16<l).  In  view  of  the  report  of  the  House  conference  committee 
to  the  House  of  Representatives,  the  provision  of  Act  C<mg. 
March  3,  1903  (Comp.  Laws  Alaska  1913,  f  101),  that  no  more 
than  160  acres  shall  be  entered  in  any  single  body  by  land 
scrip,  soldier's  additional  homestead  right,  etc.,  added  to  the 
bill  in  conference,  must  be  regarded  as  intended  to  be  ger- 
mane to  the  Senate  amendment  that  no  entry  shall  be  allowed 
extending  more  than  160  rods  along  the  shore  of  any  navigable 
water,  as  it  is  a  rule  of  parliamentary  law  that  a  conference 
committee  is  not  authorized  to  consider  matters  neither  incor- 
porated in  Senate  amendments  nor  brought  before  the  House 
unless  germane  to  something  in  the  blU. 

—United  States  v.  Poland,  231  Fed.  810,  145  C.  C.  A. 
630. 

^5»47.  Act  Alaska  May  1,  1013,  Imposing  license  taxes  on  fisheries 
computed  on  the  output,  provides,  In  section  3,  that  any  per- 
son doing  or  attempting  to  do  business  in  violation  of  the  act 
without  having  first  paid  the  license  required  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined.  Held,  that  as  stat- 
utes should  receive  a  reasonable  construction,  and  as  the  doing 
business  without  a  license  is  the  essential  thing  prohibited, 
t^e  statute  must  be  construed,  payment  in  advance  being  im- 
practicable, as  requiring  an  application  for  license  before  the 
licensee  does  business  and  a  subsequent  payment  and  as  so  con- 
strued is  not  so  uncertain  as  to  be  incapable  of  enforcement. 

— ^Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  70,  149  C.  C.  A.  280. 

^s»55.  Prior  to  1912  Congress  had  enacted  laws  for  the  protectioo 
of  the  fisheries  of  Alaska,  and  assessed  a  tax  on  the  manufac- 
tured output  thereof.  On  August  24,  1912,  Congress  passed  an 
act  creating  a  Legislature  In  Alaska  (Act  Aug.  24,  1912,  c.  387, 
37  Stat.  612)  and  conferring  on  it  legislative  power  to  alt«-, 
amend,  modify,  and  repeal  existing  laws,  but  providing  that  the 
power  "herein  granted  to  the  Legislature  •  ♦  •  shall  not 
extend  to  the  fish  •  •  ♦  laws:  ♦  ♦  •  Provided  further, 
that  this  provision  shall  not  operate  to  prevent  the  Legislature 
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from  Impofiing  other  and  additional  taxes  or  Uceises*'  on  the 
fisheries.  By  an  act  of  the  territorial  Legislature  approved  April 
29,  1915  (Session  JUiws  1915,  p.  185),  the  Legislature  did  impose 
other  and  additional  license  taxes  on  fish  traps  in  Alaska.  The 
defendant  refused  to  pay  his  license  tax  and  was  sued  tnerefor 
under  the  territorial  act  He  defended  upon  the  ground  that 
by  a  prior  act  of  Congress  the  United  States  had  reserved  to 
itself  the  exclusive  control  of  fish  in  Alaska,  and  therefore  the 
Legislature  of  the  territory  was  without  power  to  levy  the  tax 
sued  for.  Held,  the  act  of  1912  creating  the  Leglslatare  and 
conferring  the  power  to  levy  the  tax,  being  the  latest  expression 
of  the  Congressional  will  on  the  subject,  repealed  that  part  of 
the  prior  act  of  Congress  whid>>  declared  that  the  original  tax 
levied  by  Congress  "shall  be  in  lieu  of  all  other  license  fees  and 
taxes."  The  territorial  act  levying  the  "other  and  additional 
taxes"  is  a  valid  exercise  of  power  conferred  by  Congress. 

—Territory  v.  Alaska  Pac.  Fisheries 325 

^s»55.  The  act  of  the  Legislature  of  Alaska  imposing  a  tax  of  $100 
pe^  annum  for  each  fish  trap  operated  during  the  year,  and  an 
additional  license  fee  per  case  on  any  person  engaged  in  can- 
ning flsh,  is  within  the  power  conferred  by  Congress  in  the  Or- 
ganic Act  creating  the  Legislature,  and  is  a  yalid  exercise  of  leg- 
islative power. 

—Territory  v.  Alaska  Pacific  Fisheries 411 

^=»61.  An  act  of  Congress  will  not  be  declared  void,  except  in  a 
clear  case.  Every  possible  presumption  Is  in  favor  of  the  valid- 
ity of  the  statute,  and  this  continues  until  the  contrary  is  shown 
beyond  a  rational  doubt 

— Ex    parte   Dunlap 521 

Omteval  and  speoial  or  loeol  laws. 

^=»81.  The  validity  of  the  Workmen's  Compensation  Act  passed  by 
the  Legislature  of  Alaska  (Sess.  Laws  1915,  p.  146)  is  attacked 
as  unconstitutional  because,  first,  it  denies  the  plaintiff  equal 
rights  under  the  B'ourteenth  Amendment  to  the  Constitution ; 
and,  second,  because  the  Legislature  is  forbidden  to  grant  any 
corporation,  association,  or  individual  any  special  or  exclusive 
privilege  or  immunity,  or  from  passing  local  or  special  laws  in 
any  of  the  cases  mentioned  in  Act  Cong.  July  30,  1886,  c.  818,  24 
Stat  170.    Held,  the  act  is  constitutional. 

— Johnson  v.  Kennecott  C<^per  Corp. 571 

Subjects  and  titles  of  acts. 

«=»107(2).  Though  Act  Cong.  Aug.  24,  1912,  c.  387,  37  Stat  512,  pro- 
viding for  a  Legislature  for  the  territory  of  Alaska,  declared  in 
section  8  (Comp.  St  1916,  §  3535)  that  no  law  should  embrace 
more  than  one  subject,  which  should  be  expressed  in  its  title. 
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Act  Alaska  April  30, 1913,  is  not  Invalid,  as  containing  more  tban 
one  subject  not  expressed  in  its  title ;  the  whole  purpose  of  the 
act  being  to  provide  for  liens  on  mines  in  favor  of  laborers  and 
materialmen. 

—Spalding  V.  Martin,  241  Fed.  372,  164  C.  C.  A.  252. 

^S9l09.  Although  a  territorial  act  may  authorize  many  things  of  a 
diverse  nature  to  be  done,  the  title  will  be  sufficient  if  the  things 
authorized  may  be  fairly  regarded  as  in  furtherance  of  the  sub- 
ject expressed  in  the  title.  It  is  therefore  to  be  liberally  con- 
strued and  treated,  so  as  to  uphold  the  law  if  possible. 

— Nordstrom  v.  Sivertsen-Johnsen  Mining  &  Dredging 
CJo .210 

«=s>114(7).  The  title  of  the  eight-hour  law  passed  by  the  Legislature 
of  Alaska  in  1913  (Sess.  Laws  Alaska  1913,  c.  29,  p.  35)  limits 
its  application  to  lode  mining  claims.  The  act  of  1915  (Sess. 
Laws  Alaska  1915,  c.  6,  p.  6),  amending  the  same,  extended  Its 
provisions  to  underground  placer  mining  claims,  but  without  any 
change  or  extension  of  the  title  of  the  amending  act.  Held,  the 
amendatory  act  of  1915  embraces  more  than  one  subject,  and, 
the  extension  to  ''underground  placer  mines"  not  being  expressed 
in  its  title,  the  act,  to  that  extent,  is  void  for  conflict  with  the 
eighth  section  qf  the  Organic  Act  of  August  24,  1912  (37  Stat 
L.  514,  c.  387  [U.  S.  Comp.  St.  1916,  §  3535]). 

—United  States  v.  Howell 578 

Repeal,  enspeiisioii,  eanpiration,  and  revival. 

^s»161(l).  A  subsequent  statute  dealing  with  the  same  subject  takes 
effect  and  supersedes  an  earlier  one. 

—Alaska  Salmon  Co.  v.  Territory  of  Alaska,  236  Fed. 
62,  149  0.  C.  A.  272. 

^=»167(1).  The  doctrine  that  a  statute  is  impliedly  repealed  by  a 
subsequent  statute  revising  the  whole  matter  of  the  first  does 
not  apply  where  the  revisory  statute  declares  what  effect  it  is 
intended  to  have  upon  the  former,  as  where  it  provides  that  it 
shall  repeal  all  Inconsistent  or  repugnant  acts.  In  such  cases 
only  such  effect  can  be  given  to  the  revisory  acts  as  it  directs. 
The  enumerated  acts  are  repealed ;  the  others  remain  in  force. 
—Guidon!  V.  Wheeler 229 

^S9l67(2).  A  full  and  complete  codification  with  amendments  of  the 
statutes  relating  to  municipal  corporations,  intended  as  a  sub- 
stitute for  all  the  laws  so  codified,  repeals  the  former  acts. 

— Ballaine  v.  Town  of  Seward 734 

«=»167(2).  The  act  of  Congress  of  June  6,  19(X)  (31  Stat  321,  c.  786; 
section  201,  c.  21,  pt.  5,  Carter's  Annotated  Codes  of  Alaska),  pro- 
vided for  an  appeal  from  the  review  of  real  property  assessments 
in  incorporated  towns  in  Alaska  to  the  district  court.    Tbe  act 
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of  Congress  approved  April  28, 1904  (33  Stat.  529,  c.  1778 ;  Comp. 
Laws  1913,  ft§  627-631),  being  "An  act  to  amend  and  codify  the 
laws  relating  to  municipal  corporations  in  the  district  of  Alas- 
ka," made  a  full  and  complete  codification  of  all  such  laws,  with 
amendments.  Held,  the  codifying  and  amending  act  of  April 
28,  1904,  repealed  the  former  acts  so  codified  and  amended. 

— Ballaine  v.  Town  of  Seward 734 

Ooluitmotioli  and  operation* 

^=s>195.  The  expression  of  one  thing  in  a  statute  is  the  exclusion  of 
all  others. 

— ^Territory  v.  Canvassing  Board 602 

^=»197.  In  construing  a  statute,  effect,  if  possible,  must  be  given  to 
every  word  and  phrase,  so  as  to  render  the  statute  a  harmonious 
whole,  and  the  words  "or"  and  "and"  may  be  convertible,  if  the 
sense  requires  it. 

—Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

^=»206.  In  construing  a  statute,  effect,  if  possible,  must  be  given 
to  every  word  and  phrase,  so  as  to  render  the  statute  a  harmo- 
nious whole,  and  the  words  **or"  and  "and"  may  be  convertible, 
if  the  sense  requires  it. 

—Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  O.  A.  143. 

«=>217.  Where  a  statute  is  ambiguous,  the  court  may  put  itself 
as  far  as  possible  in  the  light  that  the  Legislature  enjoyed,  in- 
cluding the  history  of  the  times,  to  discover  the  legislative  in- 
tent, but  not  so  where  the  language  is  clear  and  the  meaning 
obvious. 

— Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

^=»217.  In  construing  a  statute,  the  court  could  refer  to  the  pro- 
ceedings in  Congress  at  the  time  of  its  passage  and  the  report 
of  a  conference  committee  by  which  a  provision  in  controversy 
was  added. 

—United  States  v.  Poland,  231  Fed.  810,  145  C.  C.  A. 
630. 

^==>225.  Statutes  relating  to  the  same  subject,  including  earlier 
acts  which  have  expired  or  been  repealed,  must  be  construed 
in  pari  materia. 

— Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

^=»226.  Where  a  statute  of  a  state  is  adopted  by  another  state  or 
by  Congress,  the  construction  previously  given  to  such  statute 
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by  the  hlgbest  court  of  the  state  presumably  becomes  a  part 
of  the  law  as  so  adopted. 

— LoTe  y.  Pavlovlch,  222  Fed.  842,  138  O.  O.  A.  268. 
^=»226.  Congress,  having  enacted  for  Alaska  a  license  law  material 
parts  of  which  are  copied  from  a  similar  law  for  the  District  of 
Ck>lumbia,  must  be  deemed  to  have  enacted  it  with  the  con- 
struction previously  placed  upon  the  act  enacted  for  the  District 
of  Columbia  by  the  highest  court  of  that  district 

—Mustard  v.  Elwood,  223  Fed.  225,  138  C.  C.  A.  467. 

^=»227.  A  mandatory  provision  in  a  statute  is  one  the  omission  to 
follow  which  renders  the  proceedings  void,  while  a  directory  pro- 
vision Is  one  the  observance  of  which  is  not  necessary  to  the 
validity  of  the  proceedings. 

— ^Territory  v.  Canvassing  Board 602 

^=»227.  Whether  a  particular  statute  is  mandatory  or  directory 
does  not  depend  upon  Its  form,  but  upon  the  intention  of  the 
Legislature,  to  be  ascertained  from  the  entire  act,  its  nature,  its 
object,  and  the  consequences  that  would  result  from  construing 
It  one  way  or  another. 

— Territory  v.  Canvassing  Board 602 

^=»227.  When  a  particular  provision  of  a  statute  relates  to  an  im- 
material matter,  as  to  which  compliance  is  a  mere  matter  of  con- 
venience, it  will  be  deemed  directory ;  but  when  a  fair  interpre- 
tation of  a  statute,  which  directs  acts  or  proceedings  to  be  done 
in  a  certain  way,  shows  that  the  Legislature  intended  a  compli- 
ance with  such  provision  to  be  essential,  it  must  be  regarded  as 
mandatory. 

— Territory  v.  Canvassing  Board 002 

^=»227.  Statutes  which  confer  upon  a  public  body  or  officer  power  to 
act  for  the  sal^e  of  Justice,  or  which  confer  power  to  perform  acts 
which  concern  the  public  Interests,  will  be  construed  as  manda- 
tory, though  the  language  is  permissive. 

— Territory  v.  Canvassing  Board. . . .' 602 

^=9227.  Where  the  provision  of  a  statute  is  of  the  very  essence  of 
the  thing  to  be  done,  it  is  mandatory. 

— Territory  v.  Canvassing  Board 602 

«s>227.  When  the  terms  of  a  statute  are  such  that  they  cannot  be 
made  effective  to  the  extent  of  giving  each  and  all  of  them  some 
reasonable  operation,  without  interpreting  the  statute  as  man- 
datory, such  interpretation  should  be  given. 

— Territory  v.  Canvassing  Board 602 

^==>245.  Taxation  statutes  are  to  be  strictly  construed  against  the 
taxing  power,  yet  they  are  to  be  construed  to  mean  something, 
if  possible,  and  are  not  to  have  their  vitality  frittered  away  by 
technical  refinements. 

— ^Territory  v.  Alaska  Pac.  Fisheries 325 

^         ■  ■  ■     ■  .—  ■■■■■■        . .  — 
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AliASKA. 

CIVIL  CODE. 

I  168,   subsec.   7 32 

I  182    32 

H  198-203    53,400 

f  201     404 

§  201,  subsec.  4 53 

§  201,   subsec.   5 735 

§  201,  subsecs.  6,  14 53 

§§    225-231 261 

$  255    738 

H  262-275    120 

f  265    134,  137 

CODE  OF  CIVIL  PROCEDURE. 

I  45.     Amended     by     Laws 

1913,  ch.  21 251,  252,  255, 

257,  312 

CODE   OF   CRIMINAL  PROCE- 
DURE. 

I  187 421,  422,  423, 

424,  425,  433 

K  410-440    82 

§§  453-481   53 

POLITICAL  CODE. 

I  27    125,  131 

S  29  410 

COMPILED  LAWS  1913. 

I  24 490 

§  92  489 

fiS  93-95  132 

§  101  247 

fi  129c  249 

§  164  204,  205,  206, 

207,  209,  210 

H  165,  174 210 

§175  95 

fi  232 491 

fi  262 474,  499,  500,  540,  545 

fi  396  606,  634 

fi  402 605,  606,  623 


fi  410 828,  837,  414 


413 
416 
431 
490 
499 
524 
609 


412 
216 
108 
717 
154 
155 
36 


§627 53,  403,  726, 

727,  728,  735 

fi  627,  subsec.  4 53 

fi  627,  subsec.  6 53,  405 

fi  627,  subsec.  9 53,  728,  738 

fi  627,  subsec.  14 53,  397 

81  628,  629 735 

8  630  402,  735 

8  631  735,  736 

88  654-660 260,  261,  264 

8  687  648 

8  691  223 

88  691-704 120,  211,  301 

fi  691  et  seq 210,  212 

fi  694 122,  134,  137 

8  695  213,  223 

fi  699 213 

8  740 157 

8  796 48 

8  798 401,  410 

8  798,  subsec.  4 401 

8  836 307,  729,  731 

8  838 305 

8  873  697,  698 

fi  877 262,  255,  257,  313 

8  878  62,  90,  141,  142,  143, 

144,  656,  658,  659,  660 

8  879 313,  656,  659,  660 

8  879,  subsecs.  1-6 
8  880 


8  884 
8  895 
8  905 
8  908 
8  924 
8  925 


657 
662 
245 
186 
186 
354 
50 


8  977 515,  517,  518,520 
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{  979 517,  518,  682 

§§  981,    982 618 

fi  1057   50 

f  1104 719 

§  1154 357,  361 

f  1193    308,  309 

S  1210 497 

f  1299 462,  584 

f  1301    138,  139 

S  1302    139 

§§  1303,    1304 459 

§f  1307,    1308 309 

f  1314 498 

t  1315  494 

I  1316 90 

%  1341 348,349 

I  1347   691 

§§  1374-1383    657 

§  1419    425.  435 

S  1476 414,  416 

I  1505,  subsec.  4 323 

i  1595 115 

i  1655  116 

SI  1772-1774   116 

§  1827 178 

I  1834 692,  693 

§  1835   692 

§  1837 692,  693,  694 

|§  1848,  1849,  1857. . .' 420 

f  1874 307,729,731 

§  1898  427 

§  2068  423 

§  2099  48 

§  2145  44 

U  2145-2169   578 

I  2148  f>81 

§  2152 45,  259 

§§  2158,  2159 44,  45,  47 

S  2189  47 

§  2191  45 

§  2261   44,  47 

§{  2287 81,  82 

§§  2314,   2315 323 

§  2322 • 323 

§§  2380-2382   426 

§  2424  437 

§§  2430,  2432 434 

§  2527 500,  501,  505, 

522,  525,  526 
I  2535  81,  82 


S  2569 198,  332.  402, 

675,  676,  679,  680 

f  2677 679,  680 

§  2581 522,  525,  527 

LAWS. 

1913,  ch.  11,  §7 185 

1913,  ch.  21 251,  252, 

255,  312,  313 

1913,  ch.  29 578,  581,  5S2 

1913,  ch.  29,  §  1....579,  582,  583 
1913,  ch.  29,  I  1.     Amended 

by  Laws  1915,  ch.  6. . .  .578,  580 
1913,  ch.  29,  §  2 579,  581. 

582,583,584 
1913,  ch.  29,  fi  2.     Amended 

by  Laws  1915,  ch.  6 578 

1913,  ch.    56 255 

1913,  ch.  69 727.  728 

1913,  ch.  69,  fi  3 728 

1913,  ch.  69.  fi  9 738.  740 

1913,  ch.  73 31,  33 

1913,  ch.    74 70 

1913,  ch.  79 135,  210.  211, 

212,  213,  510 

1915,  ch.  6 578,  581 

1915,  ch.  6,  fi  1 579.  580 

1915,  ch.  6.  fi  2 579,  580.  581 

1915,  ch.    13 507 

1915,  ch.    25 619.623 

1915,  ch.  25,  fifi  1,  2 6(H,  619 

1915,  ch.  25,  fi  3 604,  620 

1915,  ch.  25,  fifi  10,  17. . .  .604,  620 

1915,  ch.  25.  fi  19 604.  621 

1915,  ch.  25,  fi  21 605,  606, 

629,  631 
1915,  ch.  25,  fifi  24,  30,  34,  38. . 

606,  621 

1915,  ch.  27 339 

1915,    ch.    71 571 

1915,  ch.  71,  fifi  9,  10.... 740.  741 

1915,  ch.  71,  J  13 741 

1915,  ch.  71,  fi  14 741,  742 

1915,  ch.  71,  fi  15 741 

1915,  ch.  71,  fi  21 741.  742 

1915,  ch.  71,  fi  26 742 

1915,  ch.  76 325,  326,  327. 

412.  472.  541 
1915.  ch.  76,  fifi  1.  2,  4 327 
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UNITED  STATES. 

CONSTITUTION. 

Amend.  6 521,  522,  523 

Amend.  7 597 

Art.  1,  §  8 326,  332 

Art.  2,  §  2,  subsec.  2 18 

Art.  2,  §  3 491,  621,  522 

Art.  3,  I  2 9,  500,  501 

Art.  4,  §  3 489 

Art.  6,  §2 18 

CRIMINAL  CODE. 
See  Penal  Code. 

PENAL  CODE. 

Act  1909,  March  I  ch.  S21,  S5  Stat 

1088, 


§  37 


700 


STATUTES  AT  LARGE. 

1789,  ch.  20,  1  Stat.  73 23 

1833,  March  2,  ch.  80,  4  Stat. 

659    218 

1850,  Sept.  28,  ch.  84,  9  Stat, 

519  342 

1864,  June  3,  ch.  106,  13  Stat. 

99 637,  638,  641,  643,  646, 

647,  648,  649,  652,  655 

1867,  March  2,  ch.  176,  14 
Stat.   517 451 

1SC8,  July  27,  ch.  273,  15 
Stat.  240 20 

1868,  July  27,  ch.  273,  §  6,  15 
Stat.  241 11,  12 

1884,  May  17,  ch.  53,  23  Stat 
24- 125,   131,  253 

1884,  May  17,  ch.  53,  §  8,  23 
Stat.  26 180,  182,  l&S 

1885,  Feb.  25,  ch.  149,  23  Stat. 
321    320,  321 

1886,  July  30,  ch.  818,  24  Stat. 
170   571,  572 

1887,  Feb.  4,  ch.  104,  24  Stat. 
379 371 

1891,  March  3,  ch.  561,  26 
Stat.    1095 125,  131 

1891,  March  3,  ch.  561,  f  14, 
26  Stat.  1101 491 


1891,  March  3,  ch.  561,  f  15, 
26  Stat.  1101 484,  486 

1898,  May  14,  ch.  299,  §  6,  30 
Stat.    412 125,  131 

1898,  May  14,  ch.  299,  S  10, 
30  Stat  413 489,  531,  532 

1898,  July  1,  ch.  541,  §  1(15), 
30  Stat 294,  296 

1898,  July  1,  ch.  541,  §  3b,  30 
Stat  546 293 

1898,  July  1,  ch.  541,  §  3c,  30 
Stat  546 294 

1898,  July  1,  ch.  541,  §  3c(l), 
30  Stat  546 294 

1898,  July  1,  ch.  541,  §  47a,  30 
Stat  557 155 

1898,  July  1,  ch.  541,  §  47a,  30 
Stat  557.  Amended  by  Act 
1910,  June  25,  ch.  412,  §  8, 
36    Stat    840 612 

1898,  July  1,  ch.  541,  fi  60a, 
30  Stat  562 148,  155,  156 

1898,  July  1,  ch.  541,  §  60a, 
30  Stat.  562.  Amended  by 
Act  1903,  Feb.  5,  ch.  487,  § 
13,  32  Stat  799 154 

1898,  July  1,  ch.  541,  |  60b, 
30  Stat  562 148,  155,  156; 

1898,  July  1,  ch.  541,  |  60b,  30 
Stat  562.  Amended  by  Act 
1903,  Feb.  5,  ch.  487,  §  13, 
32  Stat  799;  Act  1910, 
June  25,  ch.  412,  §  11,  36 
Stat  842 153 

1898,  July  1,  ch.  541,  §  60c,  30 
Stat.  562.  Amended  by  Act 
1903,  Feb.  5,  ch.  487,  f  13, 
32  Stat.  799;  Act  1910, 
June  25,  ch.  412,  fi  11,  36 
Stat  842 153 

1898,  July  1,  ch.  541,  §  67a, 
30  Stat  564 165 

1898,  July  1,  ch.  541,  8  67d, 
30  Stat  564 154,  156 

1898,  July  1,  ch.  541,  §  68a, 
30  Stat  565 146: 

1898,  July  1,  ch.  541,  f  70,  30 
Stat  565 149,  155 

1899,  March  3,  ch.  425,  30 
Stat  1121 472,  47ft 
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1890,  March  3,  ch.  425,  |  10, 

30  Stat.  1151 485,  493 

1899,  March    3,    ch.    429,    30 

Stat,  1253 253,  256 

1899,  March  3,  ch.  429,  tit.  2, 

§  187,  30  Stat.  1306... 421,  422, 
423,  424,  425,  433 
1899,  March  3,  ch.  429,  tit.  2, 

fil  410-440,  30  Stat.  1330. .     82 

1899,  March  3,  ch.  429,  tit  2, 

{§  453-481.  30  Stat  1335..     53 

1900,  June  6,  ch.  786,  tit  1, 

31  Stat  321 253,  256,  261 

1900,  June  6,  ch.  786,  tit.  1, 

I  27,  31  Stat  330 125,  131 

1900,  June  6,  ch.  786,  tit  1, 

§  29,  31  Stat  331 410 

1900,  June  6,  ch.  786»  tit.  2, 

§  45,  31  Stat  339.    Amend- 
ed by  Laws  1913,  ch.  21.. 251, 
252,  255,  257,  312 
1900,  June  6,  ch.  786,  tit  3. 

1 168,  Bubsec.  7,  31  Stat  514    32 
1900,  June  6,  ch.  786,  tit  3, 

f  182,  31  Stat  516 32 

1900,  June  6,  ch.  786,  tit  3, 

If  198-208,  31  Stat  520. . . 

53,  400 
1900,  June  6,  ch.  786,  tit.  8, 

§  201,  31  Stat  521 404 

1900,  June  6,  ch.  786,  tit.  3, 

I  201,   Bubsec.   4,   31  Stat 

521    53 

1900,  June  6,  ch.  786,  tit  3, 

I  201,   subBec.  5,  31   Stat 

521 735 

1900,  June  6,  ch.  786,  tit  3, 

§  201,  subsecs.  6, 14, 31  Stat 

521 53 

1900,  June  6,  ch.  786,  tit.  3, 

§§  225-231,  31  Stat  528. .. .  261 
1900,  June  6,  ch.  786,  tit.  3,  fi 

255,  31  Stat  538 738 

1900,  June  6,  ch.  786,  tit.  3, 

§§  262-275,  31  Stat  534...  120 
1900,  June  6,  ch.  786,  tit  3,  f 

265,  31  Stat  535 134,  137 

19a3,  Feb.  5,  ch.  487,  {  13,  32 

Stat.  799 153,  154 


1903,  March  3,  ch.  1002,  32 
Stat  1028  . . .  .246,  247,  248,  251 

1904,  April  28,  ch.  1778,  33 
Stat    529 735,  739 

1904,  AprU  28,  ch.  1778,  S  4, 
subsecs.  4,  6,  9,  14,  33  Stat 
531    53 

1906,  June  11,  ch.  3074,  34 
Stat    233 ...318.  319 

1906,  June  26,  ch.  3547,  34 
Stat  478 326,  328,  334, 

413,  473,  474,  475 

1907,  March  4,  ch.  2929,  34 
Stat  1411  489 

1908,  May  23,  ch.  192,  35 
Stat    260 338,  339 

1000,  March  4,  ch.  321,  fi  37, 

35  Stat  1096 700 

1910,  June  7.  ch.  265,  36  Stat 

459 282,  287,  289,  291 

1910,  June   23,    di.    373,    36 

Stat  604    228.  438 

1910,  June  23,  ch.  373,  |  4.  36 

Stat  605 438 

1910,  June  25,  ch.  412,  §  8,  36 

Stat   840 512 

1910,  June  25,  ch.  412,  fi  11, 

36  Stat  842 153 

1912,  Aug.  1,  ch.  269,  §  2,  37 

Stat  243 63,  67,  W 

1912,  Aug.  1,  ch.  269,  fi  3,  37 

Stat  243 249,  251,  254 

1912,  Aug.    24,    ch.    387,    37 
Stat  512.  .32,  212,  251,  259,  312, 
315,  325,  326,  328,  329,  334. 
335,  344,  345,  412,  413,  414 
1912,  ^ug.  24,  ch.  387,  §  3,  37 
Stat  512.  .32,  251,  253,  257,  258, 
312,   313,  314,  414 
1912,  Aug.  24.  ch.   387,   fi  6, 

37  Stat  514 412 

1912,  Aug.  24,  ch.  387,  fi  8.  37 

Stat  514.  .213,  255.  313,  578,  581 
1912,  Aug.  24,  ch.  387.  §  9,  37 

Stat  514 328.  414.  572 

1912,  Aug.  24,  ch.  387,  fi  19,  37 

Stat  518 254 

1914,  March    12,    ch.    37,    38 

Stat  305 315,  319,  696 
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JOINT  RESOLUTIONS. 

1860,  March    3,    No.    22,    15 
Stat  348 19 

REVISED  STATUTES. 

§  563  9 

?  725 23 

I  739  62 

I  787    25,  313 

§S  a39,    940 20,   21 

I  1007 159,  160,  161 

§  1024    259 

§  1954 19 

I  1956   11,  21 

§  2325.    Amended      by      Act 
1910,   June  7,  ch.  265,  36 

Stat  459 289,  291 

I  2326 287 

I  2326.    Amended      by      Act 
1910,   June  7,   ch.  265,   36 

Stat  459 289,  291 

S  2330   249 

§  2331    395.  396 

S  3477  173 

§    3737 173 

fi  5190 640 

If  5197,    5198 648 

COMPILED     STATUTES     1916. 

§  991  9 

S  1033  62 

§  1245  23 

I  1311  25,  313 

S§  1565,  1566 20,  21 

fi  1666 159,  160,  161 

I  1690  259 

f  3530 33.251,253,257, 

258,  312,  313,  314 
S  3535  . . .  .213,  255,  313,  578,  581 

§  3536  572 

S§  3503a-3593d  319,  696 

fi  3628  413 

fi  4622  289,  291 

I  4623 287,  289,  291 

§  4629  249 

I  4630  395,  396 

fi  5046 246,  247,  248 

§  5053  282,  287,  289,  291 

I  5055 63,  68,  94 


fifi  5056,  5057,  5058 68 

I  5082  492 

fi  6091 253,  489,  581,  532 

fi  5096a 484 

I  5149  338,  339 

fi  5162 318,  319 

fifi  6383,  6890 173 

fifi  778a-7787 438 

fi  8850  12,  21 

fi  9585  294,  296 

fi  9587  293,  294 

fi  9631  155,  612 

fi  9644  ....148,  163,  154,  155,  640 

fi  9651 154,  156,  156 

i  9652  146 

fi  9654  149 

fifi  9768,  9759  648 

9  9910 485 

fi  10201 700 

PRESIDENT'S  PROCLAMA- 
TION. 

No.  39,  December  24,  1892,  27 

Stat  1052 491 

April  28, 1916,  39  Stat  1777. .  485 

TREATIES. 

With  Greet  Britain,  April  17, 
1824,  8  Stat  302 11 

With  Russia,  March  30,  1867, 
15  Stat  539 11,  12,17 

With  Russia,  March  30,  1867, 
fi  l,16Stat  630 19 

OAUFOBHIA. 

CODE  OF  CIVIL  PROCEDURE. 
fi  387 698 

COLORADO. 

CODE  OF  CIVIL  PROCEDURE. 
S  1085 179 

I.OUI8IAHA. 

LAWS.       . 

1877  (Ex.  Sess.)  No.  58,  fi  23. 
Amended  by  Laws  1882, 
No.    101 627 

1882,  Na  101 627 
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NEBRASKA. 

CONSTITUTION. 

Art.  6,  par.   3 35 

COMPILED     STATUTES     1881. 
§1  529,   530 255 

OREGON. 

HILL'S     ANNOTATED     LAWS 

1887. 

Volume  1. 

§382  308 

J  505 308 

f  514  494 

§f  536,    2117 179 

BELLINGER  &  COTTON'S  AN- 
NOTATED CODES  &  STAT- 
UTES 1901. 
I  5043  124 


TEXAS. 

SAYLES*    ANNOTATED    CIVIL 
STATUTES  1897. 

Art.  5049,  subd.  44 682 

Art.  5049,  subd.  52 681 

WASHINGTON. 

CODE  1881. 
?178l   376 

REMINGTON   A  BALLINGER'S 
CODE. 

Volume  3   (1913). 

§1  5191,    5214 475 

LAWS. 

1899,  p.  203,  §9 546 

WEST  VIRGINIA. 

CODE  1899. 

Ch.  32,  if  62,  65 681 


STIPULATIO.MS. 

Submission  of  controversy  on  agreed  statement  of  facts,  see  Sub- 
mission of  Controversy. 

STOCK. 

Corporate  stock,  specific  performance  of  contract  of  sale,  see  Spe- 
cific Performance,  €=»62. 
Purchase  of  bank's  own  stoclc,  see  Banks  and  Banking,  ^»91. 


STOCKHOLDERS. 

Of  corporations  In  general,  see  Corporations,  «s>180. 

STOLEN  PROPERTY. 

Trust  in  stolen  property,  see  Trusts,  ^=s>95. 


STREETS. 


See  Dedication. 
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STRIKING  OUT. 

Pleading  or  defense  or  part  thereof,  see  Pleading,  ^=s>352-302(5). 

SUBMERGED  LANDS. 

See  Navigable  Waters,  «s»36(3). 

SUBMISSION  OF  CONTROVERSY. 

^=»14.  Where  both  parties  treated  a  dispute  as  one  suitable  to  be 
submitted  to  the  court  without  action  as  a  civil  controversy,  as 
authorized  by  Code  Civ.  Proc.  Alaska,  c.  28,  and  it  was  deter- 
mined at  the  trial  on  that  theory  without  objection,  and  judg" 
ment  rendered  in  favor  of  defendant,  it  could  not  object  on  ap- 
peal that  plaintiff  was  not  entitled  to  have  the  judgment 
reviewed,  because  the  subject  of  the  controversy  was  not  ono 
which  the  parties  could  lawfully  submit  to  the  court  for  deter- 
mination without  action. 

— Northern  Commercial  Co.  v.  United  States,  217  Fed. 
33,  133  C.  C.  A.  143. 

SUBSTITUTION. 

Claimants  to  property  or  rights,  see  Interpleader. 

SUFFRAGE 

In  general,  see  Elections. 

SUIT. 

See  Equity. 

SUMMARY  PROCEEDINGS. 

Criminal  prosecutions,  see  Criminal  Law,  ^==>258(2). 
For  collection  of  taxes,  see  Taxation,  ^=»587. 

SUMMONS. 

See  Process. 

SUMMONS  AND  SEVERANCE. 

Parties  on  appeal,  see  Appeal  and  Error,  ^=s>324. 

For  cases  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Indexes  see  same  topic 
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SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Error,  ^=:»45S(1M78. 

SUPERVISORY  CONTROL 

Writs  of,  see  Mandamus. 

SUPPORT. 

Children,  see  Parent  and  Child,  «=»3(1). 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE 

Ground  for  new  trial,  see  New  Trial,  ^=»d5. 

TAILINGS. 

See  nines  and  Minerals,  «S9124. 

TAXATION. 

Construction  of  statutes,  see  Statutes,  ^s»245i 

Local  or  tpecial  tawes. 

See  Municipal  Corporations,  «=»9e6,  974<3). 

For  municipal  improvements,  see  Municipal  Corporations,  ^=>562(2). 

Occupation  or  privilege  taxes. 
See  Licenses,  «=»3-32(2);    Theaters  and  Shows,  ^=>3. 
Sale  of  intoxicating  liquors,  see  Intoxicating  Liquors,  ^=952,  55. 

Nature  and  extent  of  power  In  s^Aoral. 

€=»1.  As  the  obligation  to  imy  taxes  does  not  rest  upon  any  con- 
tract, express  or  implied,  or  upon  the  consent  of  the  taxpayer, 
a  tax  is  not  a  debt  in  the  ordinary  sense  of  that  word ;  and  for 
the  same  reason  taxes  are  not  assignable  as  ordinary  debts,  un- 
less it  is  expressly  so  provided,  nor  are  they  the  subject  of  set- 
off between  the  taxpayer  and  the  state  or  municipality. 

— In  re  Street  Assessments  In  Town  of  Seward 726 
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liialillity  of  perfloiu  and  property* 

<8=>106.  Alaska  Territorial  Adt  May  1,  1913  (Laws  1913,  c.  54), 
providing  for  the  impositioa  and  collectlcm  of  poll  taxes,  pro- 
vides that  each  precinct  commissioner,  on  or  before  March  1st 
In  each  year,  shall  set  down  on  blanks  received  from  the  ter- 
ritorial treasurer  the  names  of  the  person  residing  In  his  pre- 
cinct subject  to  the  tax,  and  section  3  declares  that  the  tax 
shall  be  paid  between  the  first  Mcmday  in  April  and  the  first 
Monday  In  August  In  each  year.  Section  8  declares  that  the 
territorial  treasurer,  before  the  first  M(mday  in  March  of  each 
year,  shall  deliver  to  such  commissioners  blank  poll  tax  re- 
ceipts, the  form  of  which  shall  be  prescribed  by  him  and  ap- 
proved by  the  Governor.  Held  that,  since  there  was  no  terri- 
torial treasurer  in  Alaska  prior  to  July  1,  1913,  the  act  did  not 
impose  or  provide  for  the  collection  of  poll  taxes  for  that  year. 
— Callaham  v.  Marshall,  210  Fed.  230,  127  C.  C.  A.  48. 

^=s»203.  Exemptions  from  taxation  are  not  favored,  and  will  not 
be  allowed,  unless  it  is  made  clearly  to  appear  that  such  was 
the  statutory  Intent;  every  reasonable  doubt  being  resolved 
in  favor  of  the  taxing  power. 

— Alaska  Northern  Ry.  Co.  v.  Municipality  of  Seward, 
229  Fed.  667,  144  C.  O.  A.  77. 

Collection  and  enf  oreement  msaiiuit  persons  or  personal  prop- 
erty. 

^==>587.  Taxes  are  not  the  subject  of  set-off  between  the  taxpayer 
and  the  state  or  municipality. 

— ^In  re  Street  Assessments  in  Town  of  Seward.  •••726 

TEMPORARY  INJUNCTION. 

See  Injunction,  «s9l36(2,  3). 

TERRITORIES. 

Acquisition  of  territory,  see  International  Law,  ^=96. 

Concurrent  and  confilctlng  exercise  of  police  powers  by  territory 

and  municipality,  see  Municipal  Corporations,  ^==>592. 
Mandamus  to  territorial  boards  or  officers,  see  Mandamus,  ^=s>64- 

74(4). 
Power  to  impose  license  tax,  see  Licenses,  ^=»3. 
^Es>8.  The  courts  have  power  to  Interpret  treaties,  and  when  made 
they  should  be  held  sacred,  and  are  a  part  of  the  supreme  law 
of  the  land.  Congress  recognized  the  validity  of  the  treaty  by 
extending  the  laws  in  relation  to  customs,  commerce,  and  navi- 
gation to  and  over  all  the  waters  of  Alaska. 

—United  States  v.   British   Schooners 11 
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€>fc»8.  By  Act  June  26,  1006,  c.  3547,  34  Stat.  478,  Congress  levied  a 
license  tax  on  canned  salmon  and  other  fishery  products  in 
Alaska,  *'in  lieu  of  all  other  license  fees  and  taxes  therefor  and 
thereon."  By  Act  Aug.  24,  1912,  c.  387,  37  Stat.  512,  Congress 
created  the  Legislature  of  Alaska,  and  gave  it  power  "to  alter, 
amend,  modify,  and  repeal  laws  in  force  in  Alaska,"  with  certain 
reserved  exceptions,  among  them  being  **that  the  authority  herein 
granted  to  the  Legislature  to  alter,  amend,  modify,  and  repeal 
laws  in  force  in  Alaska  shall  not  extend  to  the  •  •  •  fish 
♦  ♦  ♦  laws:  ♦  •  ♦  Provided  further,  that  this  provision 
shall  not  operate  to  prevent  the  Legislature  from  imposing  other 
and  additional  taxes  or  licenses."  The  Legislature  passed  the 
act  of  April  29,  1915  (Session  Laws  1915,  p.  185),  imposing  other 
and  additional  license  taxes  on  fish  traps  in  Alaska.  Defendant 
was  sued  to  recover  the  tax,  which  he  refused  to  pay,  and  de- 
fended upon  the  ground  that  the  tax  is  a  violation  of  section  8, 
art.  1,  Const.  U.  S.,  for  the  want  of  uniformity  throughout  the 
United  States.  Held,  the  revenue  to  be  raised  by  the  act,  includ- 
ing the  tax  sued  for,  is  a  local  tax  for  the  support  of  the  terri- 
tory, and  not  open  to  the  constitutional  objection,  under  the  au- 
thority of  Binns  v.  United  States,  194  U.  S.  486,  24  Sup.  Ct  816, 
48  L.  Ed.  1087. 

—Territory  v.  Alaska  Pac.  Fisheries 325 

^=9ll.  Congress  has  authority  to  require  foreign  corporations  to 
file  a  copy  of  its  articles  of  incorporation,  a  statement  of  its 
condition,  a  list  of  its  officers,  its  consent  to  be  sued,  and  the 
name  of  an  agent  upon  whom  service  of  process  may  be  made, 
before  doing  business  in  Alaska.  Such  legislation  is  constitu- 
tional and  valid. 

— Van  Schuyver  Co.  v.  Breedman 260 

^=:»11.  Congress  has  plenary  legislative  power  In  the  territory  of 
Alaska.  It  can  legislate  on  all  rightful  subjects  of  legislation 
therein  not  prohibited  by  the  national  Constitution,  and  can  con- 
fer that  power  on  a  territorial  Legislature  created  therein  under 
the  Congress. 

—Territory  v.  Alaska  Pac.  Fisheries 325 

^=:»19.  The  Organic  Act  of  Alaska  provides  the  Legislature  shall  not 
continue  in  session  longer  than  60  days  in  any  2  years.  The 
Legislature  met  at  noon  on  March  1st,  and  continued  in  session 
until  it  adjourned  "between  3  and  4  o'clock  a.  m.  (sun  time)  on 
April  30th."  Held,  it  did  not  continue  in  session  longer  than 
60  days;  for  the  full  period  of  60  days  did  not  expire  until  noon 
of  the  sixtieth  day— that  is,  noon  of  April  30th. 

— ^Territory  v.  Alaska  Pacific  Fisheries 411 

^=:920.  Congressional  legislation  regulating  criminal  procedure  in 
Alaska,  such  as  the  provisions  of  the  act  of  March  3,  1899  (30 
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Stat,  at  L.  1253,  chap.  429),  tit  II,  §  43,  that  an  indictment  must 
charge  but  one  crime  and  in  one  form  only,  Is  not  a  law  "estab- 
lishing the  executive  and  Judicial  departments  in  Alaska,"  with- 
in the  meaning  of  the  act  of  August  24,  1912  (37  Stat,  at  L.  512, 
chap.  387),  §  3  [Comp.  St.  1913,  §  3530],  and  is  therefore  not  put 
beyond  the  amendatory  power  of  the  territorial  Legislature  by 
the  declaration  of  that  section  that  all  such  laws  shall  continue 
In  full  force  and  effect  until  amended  or  repealed  by  act  of 
Congress. 

—United  States  v.  Wigger,  235  U.  S.  276,  35  Sup.  Ct. 
42,  59  L.  Ed.  226. 

«=>20.  Congress  provided  in  the  act  of  June  6,  1900  (31  Stat  339,  c. 
786,  §  45),  that  summons  in  civil  actions  in  Alaska  **shall  be 
served  by  the  marshal  or  any  deputy  or  by  a  person  specially 
appointed  by  him  or  by  the  court  or  Judge  thereof."  The  Leg- 
islature of  Alaska  (Session  Laws  1913,  p.  29),  amended  that  sec- 
tion by  providing  that  summons  might  also  be  served  *'by  any 
person  over  the  age  of  twenty-one  years  who  is  competent  to- 
be  a  witness  in  the  action."  In  the  organic  act  (Aug.  24,  1912, 
c.  387,  37  Stat.  512),  creating  the  Legislature,  its  powers  were 
limited  by  Congress  by  a  proviso  in  section  3  (U.  S.  Comp.  St. 
1916,  §  3530):  "And  the  Legislature  shall  pass  no  law  depriving 
the  Judges  and  officers  of  the  district  court  of  Alaska  of  any 
authority,  Jurisdiction,  or  function  exercised  by  like  Judges  or 
officers  of  district  courts  of  the  United  States."  Heldy  the  amend- 
atory act  of  1913,  so  passed  by  the  Legislature  of  Alaska,  is  not 
in  conflict  with  the  organic  act,  and  is  valid. 

—Currier  v.  Mlhalcik 251 

«=>20.  Congress,  in  Act  June  6,  1900,  c.  786,  §  45,  31  Stat  339,  pro- 
vided that  summons  in  actions  in  Alaska  '*shall  be  served  by  the 
marshal  or  any  deputy,  or  by  a  person  specially  appointed  by 
him  or  by  the  court  or  Judge  thereof."  The  Legislature  of  Alas- 
ka (Sess.  Laws  1913,  p.  29),  amended  that  section  by  providing 
that  summons  might  also  be  served  "by  any  person  over  the  age 
of  twenty-one  years  who  is  competent  to  be  a  witness  In  the  ac- 
tion." In  the  Organic  Act  (Act  Aug.  24, 1912,  c.  387,  37  Stat.  512), 
creating  the  Legislature,  its  powers  were  limited  by  Congress  by 
a  proviso  in  section  3:  "And  the  Legislature  shall  pass  no  law 
depriving  the  Judges  and  officers  of  the  district  court  of  Alaska 
of  any  authority.  Jurisdiction,  or  function  exercised  by  like 
Judges  or  officers  of  District  Courts  of  the  United  States."  Held, 
the  amendatory  act  of  1913,  so  passed  by  the  Legislature  of 
Alaska,  is  in  conflict  with  the  Organic  Act,  and  is  void. 

— Ivory  V.  Nome  Consol.  Dredging  Co 312 

^==>20.  The  powers  of  the  territorial  Legislature  of  Alaska  are  lim- 
ited by  the  act  deflning  those  powers.     The  Organic  Act  is  a 
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grant  of  specific  powers,  and  not  a  reservation  of  specific  powers. 
The  legislative  power  extends  to  "all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  Constitution  and  laws  of  the 
United  States,"  not  forbidden  by  the  limitations  of  the  grant 
in  the  Organic  Act. 

— Territory  v.  Alaska  Pac.  E^sheries 325 

^s>20.  The  Legislature  of  Alaska  had  power  to  supplement  those 
provisions  of  the  act  of  Congress  (section  627,  Comp.  Laws  Alas- 
ka 1913)  authorizing  towns  in  Alaska  to  levy  and  collect  taxes 
and  special  assessments  for  local  improvements  on  abutting 
property,  by  providing  a  summary  proceeding  for  the  assessment, 
levy  and  collection  of  such  taxes  and  assessments. 

— In  re  Street  Assessments  In  Town  of  Seward 726 

TESTIMONY. 

See  Depositions;   Evidence;   Witnesses. 

THEATERS  AND  SHOWS. 

^=»3.  A  moving  picture  show  is  a  "theater,"  within  the  meaning  of 
Comp.  Laws  1913,  §  2569,  providing  that  any  person  who  con- 
ducts a  "theater"  shall  pay  a  license  tax  of  $100  per  annum. 

—United  States  v.  Nuzum 198 

TIDE  LANDS. 

See  Navigable  Waters,  «=936<3),  39. 

TIMBER. 

See  Woods  and  Forests. 

Cutting  and  removing  timber  on  public  lands,  see  Public  Lands,  ^ss> 
11,  13. 

TIME. 

Filing  claim  or  statement  of  mechanic's  lien,  see  Mechanics'  Liens, 
«=s>132. 

Giving  preference  voidable  under  bankruptcy  law,  see  Bankruptcy, 
<g=»161(l). 

Variance  between  allegation  and  proof  as  to  time  of  offense,  see  In- 
dictment and  Information,  ^=9176. 

For  particular  acts  in  or  incidental  to  judicial  proceedings. 

Exceptions  at  trial  to  reserve  ground  of  review,  see  Appeal  and 
Error,  «=»272. 
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Fning  plea  of  abatement,  see  Abatement  and  Revival,  ^s»81. 
Filing  transcript  on  appeal  from  Justices'  courts,  see  Justices  of  the 

Peace,  «=>164(3). 
filing  transcript  on  appeal  from  probate  court,  see  Ck>urts,  ^=:»202(5). 
Of  taking  effect  of  judgment,  see  Judgment,  ^s»538. 

«=>9<1).  Where  the  territorial  Legislature  conveyed  on  the  1st  day 
of  March,  Act  Alaska  April  29,  1915,  which  was  passed  in  the 
last  hours  of  the  session  that  adjourned  sine  die  between  3  and 
4  o'clock  a.  m.,  sun  time,  on  April  30th,  was  not  passed  in  vio- 
lation of  Organic  Act,  {  6,  declaring  that  sessions  of  the  Legis- 
lature shall  not  continue  longer  than  60  days. 

—Alaska  Pacific  Fisheries  v.  Territory  of  Alaska,  236 
Fed.  52,  149  C.  C.  A.  262. 


TITLE. 

Color  of  title,  see  Adverse  Possession,  ^s»68,  70. 

Estoppel  to  assert  title,  see  Estoppel,  ^=^56. 

Jurisdiction  of  justices'  courts  of  questions  involving  title  to  real 

property,  see  Justices  of  the  Peace,  ^s»36(7). 
Of  bailor,  see  Bailment,  ^S9l6. 
Of  riparian  owners,  see  Navigable  Waters,  ^s»39. 
Of  trustee  In  bankruptcy  to  property  of  bankrupt,  see  Bankruptcy, 

<8=>151. 

Particular  matters  alfecting  title. 
See  Adverse  Possession;   Dedication;   Deeds;   Escheat 

Particular  $peeie$  of  property  or  rights. 
Indian  lands,  see  Indians,  €=:»10. 

Titles  of  particular  acts  or  proceeding 
See  Statutes,  «s»107(2)-114(7). 


TORTS. 

Release  of  one  of  several  joint  tort-feasors  as  release  of  all,  see  Re- 
lease, ^s»29. 

Liahilities  of  particular  classes  of  persons. 

Employers,  for  injuries  to  employ^,  see  Master  and  Servant,  ^s»86- 

286(4). 
United  States,  see  United  States,  ^=s>78. 
Mineowners,  see  Mines  and  Minerals,  €=:»124,  125. 
Shipowners,  see  Shipping,  ^=»81. 
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Liabilities  respecting  particular  species  of  property  or  instrumen- 
talities. 

See  Mines  and  Minerals,  «=s>124,  125. 

Vessels,  see  Shipping,  ^e»81. 

Particular  torts. 

See  False  Imprisonment,  ^=98;    Forcible  Entry  and  Detainer,  ^s» 
6(2),  9(1);    Fraud;    Nuisance. 

Injuries  to  servants,  see  Master  and  Servant,  ^=>86-286(4). 
Maritime  torts,  see  Collision;   Shipping,  «=s>81,  20Q(1,  2). 

€=s>22.  In  cases  of  Joint  torts,  the  injured  person  may  sue  one  or  all 
of  the  Joint  tort-feasors,  or  any  number  less  than  all. 

— Tanana  Trading  Go.  v.  North  American  Trading  & 
Transportation  Co.,  220  Fed.  783,  136  O.  C.  A.  380. 

TOWNS. 

See  Municipal  CorporatidUL 

TOWN  SITES. 

See  PubUc  I/ands,  «=939(4). 

TRANSCRIPTS. 

Filing  on  appeal  from  Justice's  court,  see  Justices  of  the  Peace,  ♦=» 

158(1,  2). 
Filing  on  appeal  from  probate  courts,  see  Courts,  ^=^202(5). 
Of  record  for  purpose  of  review,  see  Justices  of  the  Peace,  ^=»164(3). 

TRANSFERS. 

See  Assignments;   Deeds. 

As  preferences  by  debtor,  see  Bankruptcy,  ^s»161(l)-164. 
By  insolvent  debtor,  see  Bankruptcy,  «=>161(1)-164. 

TRANSPORTATION. 

Of  goods,  see  Carriers,  ^s»200. 
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TREATIES. 

Application  to  territories,  see  Territories,  ^s»8. 
Estoppel  by  treaty,  see  Estoppel,  «=»62(1). 

^=»7.  The  law  of  estoppel  in  certain  cases  applies  to  nations  as 
to  individuals.  Nations,  like  individuals,  have  the  right  of  eon- 
tracts,  and  their  treaties  are  subject  to  the  same  rules  of  in- 
terpretation. Great  Britain  and  her  Dominion  government,  of 
which  British  Ck)lumbla  is  a  part,  are  estopped  from  any  claim 
of  right  to  take  fur-bearing  animals  in  that  part  of  Bering  Sea 
which  is  bounded  by  the  lines  set  forth  in  the  treaty  of  March, 
1867;   her  treaty  with  Russia  of  1825  having  expired. 

— United  States  v.  British  Schooners 11 

^=»7.  The  courts  have  power  to  Interpret  treaties,  and  when  made 
they  should  be  held  sacred,  and  are  a  part  of  the  supreme  law 
of  the  land.  Congress  recognized  the  validity  of  the  treaty  by 
extending  the  laws  in  relation  to  customs,  commerce,  and  navi- 
gation to  and  over  all  the  waters  of  Alaska. 

—United  States  v.  British  Schooners 11 

TREES. 

See  Woods  and  Forests. 

Cutting  and  removing  timber  on  public  lands,  see  Public  Lands,  ^=» 
11,  13. 

TRESPASS. 

See  False  Imprisonment. 
EiQuitable  jurisdiction,  see  Equity,  ^=:»39(1). 
On  public  lands,  see  Public  Lands,  ^=»8-13. 
Restraining  trespass,  see  Injunction,  ^=:»48. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;  Forcible  Entry  and  Detainer. 

TRIAL 

See  Costs. 

Review  of  rulings,  see  Appeal  and  Elrror,  «s»203,  264,  1002,  1050(1)- 

1066. 
Verdict  contrary  to  law  or  evidence  ground  for  new  trial,  see  New 

Trial,  <g=»68-76. 
Witnesses,  see  Witnesses. 

For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Indexes  see  same  topic 
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Proceedings  irmidcni  to  Molt. 
See  New  Trial. 

Examination  of  witnesses,  see  Witnesses,  ^=»230-306. 
Right  to  trial  by  Jury,  see  Jury,  «=»29(2,  3). 

Summoning,  attendance,  discharge,  and  compensation  of  Jury,  see 
Jury,  ^=»70. 

Trial  of  particular  civil  actions  or  proceedings. 
For  Injuries  to  servant,  see  Master  and  Servant,  ^=5>2S4,  286(4). 

Trial  of  criminal  prosecutions. 
See  Criminal  Law,  «=»258(2),  635-901 ;  Homicide,  «=s>298,  300. 

Reception  of  eTidenoe. 

^s»60(l).  In  an  action  on  a  foreign  judgment,  the  record  of  which, 
showed  service  on  defendant,  and  that  defendant  appeared  and 
filed  a  demurrer  and  answer,  the  court  did  not  err  in  refusing 
to  receive  evidence  to  prove  want  of  jurisdiction  preliminary  to- 
admitting  the  judgment  in  evidence,  as  this  was  properly  af- 
firmative defense,  to  be  shown  when  defendant  reached  its  case. 
— Blue  Goose  Mining  Co.  v.  Northern  Ldght  Mining  Co.,. 
245  Fed.  727,  158  O.  C.  A.  129. 

Taking  ease  or  qnestion  from  Jnry. 

^s»169.  Where  an  alleged  misjoinder  of  causes  of  action  Is  disclosed 
by  plaintifTs  evidence,  defendant's  remedy  is  by  motion  to  com- 
pel plaintiff  to  elect,  and  not  for  the  direction  of  a  verdict. 

--C<^per  River  &  N.  W.  Ry.  Co.  v.  Heney,  211  Fed. 
459.  128  O.  C.  A.  131. 

Instmetions  to  Jnry.  ^ 

^=5>251(8).  In  an  action  for  injuries  received  by  a  servant  when  a 
splinter  of  steel  flew  flom  a  hammer  wielded  by  another,  the 
court  charged  that,  if  the  hammer  was  defective,  the  jury  should 
determine  whether  defendant  knew  of  the  defect,  and  whether 
the  Injured  servant  might  have  repaired  it,  or  whether  he  might 
have  selected  another  hammer  for  the  work.  The  injured  serv- 
ant was  not  required  to  use  the  hammer,  and  there  was  no  show- 
ing that  he  was  required  to  repair  defects.  Held,  that  the  in- 
struction was  defective,  submitting  issues  ndt  raised,  and  cannot 
be  justified  on  the  theory  that  It  might  properly  refer  to  the 
helper. 

— Cavoretto  v.  Alaska  Gastinean  Mining  Co.,  245  Fed. 
853,  158  C.  C.  A.  193. 

^=>252(15).  Plaintiff  in  error,  defendant  below,  delivered  to  his  co- 
defendant  a  sum  of  money  to  enable  the  latter  to  purchase  a 
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one-fourth  interest  In  a  mine;  but  there  was  no  evidence  that 
any  general  partnership  for  the  acquisition  of  the  entire  prop- 
erty existed,  although  it  was  understood  that  the  two  should  be 
jointly 'interested  in  the  share  purchased.  The  codefendant,  to 
purchase  the  whole  mine,  borrowed  money,  executing  a  note 
purporting  to  be  an  obligation  of  a  firm  composed  of  himself 
and  plaintiff  in  error,  and  as  a  partner  signed  the  latter*s  name. 
Held,  that  an  instruction  the  jury  should  consider  whether  any 
partnership  agreement,  as  alleged  by  the  holder  of  the  note,  was 
made,  and,  if  so,  whether  plaintiff  in  error's  codefendant  was  au- 
thorized to  borrow  money  and  bind  the  firm,  was  improper,  not 
being  authorized  by  the  evidence. 

— Richards  v.  American  Bank  of  Alaska,  234  Fed.  300, 
148  C.  C.  A.  202. 

Waiter  and  oorrectioB  of  irreg^ulavitios  and  errors. 

^=»419.  On  denial  of  defendant's  motion  for  a  ncmsuit  at  the  close 
of  plaintiff's  evidence,  the  motion  is  waived  by  defendant's  sub- 
sequent introduction  of  testimony  in  its  own  behalf. 

—Copper  River  &  N.  W.  Ry.  Ck>.  v.  Heney,  211  Fed.  459, 
128  C.  C.  A.  131. 

^=»419.    Defendants,  by  taking  testimony  after  denial  of  their  mo- 
tions for  nonsuit  and  for  an  instructed  verdict,  and  by  failing  to 
renew  the  motions  at  the  close  of  all  the  testimony,  waived  both. 
— CJourtnay  v.  King,  220  Fed.  112,  136  C.  C.  A.  204. 

^=:»420.  Defendants,  by  taking  testimony  after  denial  of  their  mo- 
tion]^ for  nonsuit  and  for  an  instructed  verdict,  and  by  failing 
to  renew  the  motions  at  the  dose  of  all  the  testimony,  waived 
both. 

— Courtnay  v.  King,  220  Fed.  112,  136  0.  C.  A.  204. 


TRIBUNALS. 

See  Courts. 

TROVER  AND  CONVERSION. 

By  bailee,  see  Bailment,  ^s»10. 


TRUSTS. 

Capacity  of  railroad  to  hold  land  in  trust,  see  Railroads,  ^==>61. 
Conveyances  in  trust  for  creditors,  see  Assignments  for  Benefit  of 

Creditors. 
Particular  fiduciary  relations,  see  Principal  and  Agent. 
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Creatioa,  ezlstenoe,  aad  Talidity. 

^=»43(3).  In  all  cases  where  a  deed  or  Instrumeiit  of  conveyance  is 
absolute  on  its  face,  and  the  grantor  or  his  assignee  seeks  to  de- 
feat its  operation  by  showing  that  the  deed,  though  absolute  In 
form,  was  in  fact  executed  upon  certain  express  trusts,  the  gran- 
tee  may  Invoke  the  protection  of  the  statute  by  requiring  proof 
of  these  alleged  trusts  to  be  made  in  writing.  The  writing  need 
not  be  In  the  form  of  an  agreement  between  the  parties;  and 
any  writing  subscribed  by  the  party  will  be  sulflcient,  if  it  con- 
tain the  requisite  evidence. 

—Hubbard   v.    Hubbard 47a 

^»63%.  The  defendants,  who  held  a  mortgage  against  corporation 
property  wherein  plaintiff  was  a  stockholder,  agreed  with  plain- 
tiff not  to  bring  foreclosure  upon  certain  payments  being  made 
on  the  mortgage  by  the  plaintiff.  He  made  three  such  payments, 
and  defendants  then  brought  suit  to  foreclose.  Held,  plaintiff 
became  pro  tanto  an  owner  in  the  mortgage  by  the  payments 
made  thereon,  and  defendants  hold  such  interest  for  him  as 
trustees. 

— Kapsamalis  v.  Lechuer  &  Skeen 75^ 

^=»95.  Where  a  thief  has  converted  the  stolen  property  into  money 
or  other  property,  a  court  of  equity  will  impress  a  trust  la 
Invitum  upon  such  money  or  property  in  favor  of  the  beneficial 
owner  so  long  as  it  has  not  passed  into  the  hands  of  a  bona  fide 
holder  for  value  without  notice ;  fiduciary  relations  between  the 
parties  not  being  essential  to  the  jurisdiction  in  such  case. 

—Pioneer  Mining  Co.  v.  Tyberg,  215  Fed.  501,  131  C. 
C.  A.  549. 

^s>95.  Defendant  was  employed  by  plaintiff  as  foreman  of  a  gang^ 
of  men  working  plaintiff's  gold  mine  and  had  the  care  and  cus- 
tody of  its  sluice  boxes  containing  gold  dust,  nuggets,  and  amal- 
gam. These  contents  he  stole  and  converted  into  money  and  a 
bank  draft  which  were  found  on  his  person  when  he  was  ar- 
rested for  the  larceny  and  passed  into  the  custody  of  the  court 
in  which  he  was  tried  and  convicted.  Held,  that  defendant  l)ore 
a  trust  relation  to  plaintiff  with  respect  to  the  property  in  his 
charge  and  that  plaintiff  could  maintain  a  suit  in  equity  to  en- 
Join  payment  of  its  proceeds  to  him  and  to  declare  and  enforce 
a  constructive  trust  thereon. 

—Pioneer  Mining  Co.  v.  Tyberg,  215  Fed.  501,  131  C. 
C.  A.  549. 

^=:»101.  A  Mrs.  Whipple  owned  pnd  wished  to  sell  a  town  lot,  and' 
appointed  one  Thane  her  attorney  in  fact  to  bargain,  sell,  and 
convey  the  premises.  Thane  orally  requested  one  Shepard  to  find 
a  purchaser  for  the  property  at  a  price  not  less  than  $2,000.    The 
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plaintlflf  negotiated  with  Shepard  and  agreed  to  buy  a|:  that 
price.  Shepard  advised  defendant  of  the  facts,  and  he  went  to 
Thane,  and  bought  and  paid  for  the  lot,  and  took  a  deed  to  the 
property  in  his  own  name.  Plaintiff  thereupon  paid  the  $2,000 
to  Shepard,  and  then  brought  this  suit,  praying  that  Sloane  be 
adjudged  trustee  for  him,  and  be  compelled  to  convey  the  prop- 
erty to  plaintiff  on  payment  by  plaintiff  to  Sloane  of  the  said 
$2,000.  On  demurrer  to  the  complaint,  held,  the  property  was 
not  impressed  with  any  trust  while  the  title  remained  in  Mrs. 
Whipple,  for  want  of  authority  in  Shepard,  and  because  it  is  not 
alleged  that  plaintiff  paid  the  consideration  before  conveyance 
to  defendant. 

—Hellenthal  v.   Sloane 362 

^=»101.  Where  a  person,  desiring  to  purchase  a  piece  of  land,  em- 
ploys by  parol  another  to  negotiate  for  the  purchase  of  the  land 
for  him,  and  that  other  commences  such  negotiations,  but  Anally, 
and  in  violation  of  his  duties  as  ageut,  purchases  the  property 
for  himself,  with  his  own  money,  and  takes  the  title  thereto  in 
his  own  name,  such  agent  will  be  held  to  be  a  trustee  by  opera- 
tion of  law. 

—Hellenthal  y.   Sloane 362 

Establishment  and  enforcement  of  tmst. 

^=s>365(2).  In  this  case  nearly  ten  years  elapsed  before  the  claim  was 
made  that  the  land  was  not  the  rightful  property  of  the  Bal- 
laines,  and  no  reason  or  excuse  whatever  is  offered  why  the 
claim  was  not  sooner  made.  No  diligence  whatever  is  shown  or 
any  effort  made  to  ascertain  the  facts,  until  by  reason  of  the 
government  of  the  United  States  taking  over  said  railway  prop- 
erty, the  town  site  of  Seward  acquired  a  speculative  value  which 
it  had  not  had  before.  Ueld,  the  plaintiff  Is  barred  by  laches. 
— Alaska  Northern  Ry.  Co.  v.  Alaska  Cent.  Ry.  Co... 377 

^=s>365(3).  A9  a  general  rule,  length  of  time  is  no  bar  to  a  trust 
clearly  established,  and  express  trusts  are  not  within  the  statute 
of  limitations,  because  the  possession  of  the  trustee  is  presumed 
to  be  the  possession  of  the  cestui  que  trust.  Time  begins  to  run 
against  a  trust  as  soon  as  it  is  openly  disavowed  by  the  trustee 
insisting  upon  an  adverse  right  and  interest  which  is  clearly  and 
unequivocally  made  known  to  the  cestui  que  trust. 

—Alaska  Northern  Ry.  Co.  v.  Alaska  Cent.  Ry.  Co... 304 

^=»365(4).  The  complaint  alleged  that  defendant  was  a  director  and 
one  of  the  managing  officers  of  the  Alaska  Central  Railway  Com- 
pany, and  was  in  possession  of  large  sums  of  its  money ;  that 
with  such  funds  he  purchased  the  lands  in  question  in  his  own 
name,  or  that  of  his  brother,  and  has  ever  since  held  the  same  in 
trust  for  the  plaintiff.    The  prayer  was  to  establish  a  trust  and 
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for  an  accounting.  On  demurrer  to  the  complaint  the  court 
held  the  statute  of  limitations  would  not  run  until  there 
was  some  act  of  disavowal  done  by  the  alleged  trustee  which 
showed  unequivocally  that  he  was  holding  adversely  to  the  alleg- 
ed cestui  que  trust. 

^Alaska  Northern  By.  Co.  v.  Alaska  Cent  By.  Co..  .304 

UNDERTAKINGS. 

See  Ball ;   Bonds. 

UNIFORMITY. 

Taxation,  see  licenses,  ^s»7(8). 

UNITED  STATES. 

See  Treaties. 

Constitutional  guaranties  as  to  privileges  and  immunities  of  citlz^is 
of  the  United  States,  see  Constitutional  Law,  ^=:»206(1). 
•  Indians,  see  Indians. 

Intervention  by  United  States,  see  Parties,  ^=>40(d). 

Land  officers  in  general,  see  Public  Lands,  ^=s>96. 

Marshals,  see  United  States  Marshals. 

Mineral  lands,  see  Mines  and  Minerals,  ^=»14(2)-43. 

Power  to  regulate  commerce,  see  Commerce,  ^=»8. 

Public  lands,  see  Public  Lends,  «=»8-13,  31-86. 

Beversion  of  property  to  United  States  for  want  of  persons  compe- 
tent to  hold,  or  take,  see  Escheat 

Territories,  see  Territories. 

Water  rights  in  public  lands,  see  Waters  and  Water  Courses*  ^s» 
16-33. 

Oovemment  and  oAoers. 

^s»5.  When  the  United  States  enters  into  commercial  business,  it 
abandons  its  sovereign  capacity  and  is  to  be  treated  like  any 
other  corporation  (following  Bank  of  United  States  v.  Planters' 
Bank,  9  Wheat.  904,  6  L.  Ed.  244;  Salas  v.  United  States,  234 
Fed.  842). 

— Ballaine  v.  Alaska  Northern  By.  Co 694 

€=:»14.  A  certificate  of  election  as  delegate  to  Congress  from  Alaska 
is  not  final,  but  the  election  contest  may  be  finally  determined 
by  the  House  of  Bepresentatives. 

— ^Territory  v.  Canvassing  Board 602 

Property,  oontraot«»  aad  liabilities. 

«s»65.  The  United  States  purchased  all  the  capital  stock  of  the 
Alaska   Northern  Bailway  Company,  and   took  charge  of  its 
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property  and  continued  its  business.  On  a  suit  against  the 
company,  on  demurrer,  held,  if  the  Alaska  Northern  Railway 
Company  entered  into  commercial  or  transportation  business,  it 
might  be  deemed  to  have  abandoned  its  sovereign  capacity  and 
be  treated  like  any  other  corporation. 

— Ballaine  v.  Alaska  Northern  Ry.  Ck) 694 

-«=>71.  Rev.  St.  §  3737  (Comp.  St.  1913,  i  6890),  which  prohibits  the 
transfer  of  any  government  contract  or  any  interest  therein  by 
the  party  to  whom  such  contract  is  given  to  any  other  party, 
under  penalty  of  annulment  of  the  contract  "so  far  as  the  Unit- 
ed States  are  concerned,"  is  for  the  protection  of  the  United 
States  only,  and  does  not  affect  the  rights  of  the  parties  to  any 
such  transfer. 

— Hegness  v.  Chilberg,  224  Fed.  28,  139  0.  O.  A.  492. 

-«=»78.  The  government  is  never  deemed  guilty  of  a  tort,  and  is  not 
responsible  for  the  tortious  acts  of  its  oflBcers  or  agents  general- 
ly, either  of  malfeasance  or  of  nonfeasance,  although  apparently 
committed  for  its  benefit,  while  engaged  in  the  discharge  of  of- 
ficial duties,  and  the  United  States  have  ilot  by  any  statute  per- 
mitted themselves  to  be  sued  for  the  torts  of  their  ofilcers. 

— Ballaine  v.   Alaska  Northern  Ry.  Co. 694 

Claims  against  United  States. 

^=>111.  A  contract  of  partnership  to  bid  for  a  mail  contract  in  the 
name  of  one  partner  and  to  carry  out  the  same,  if  obtained,  is 
not  invalid  under  Rev.  St.  |  3477  (Comp.  St.  1913,  §  ^83),  as 
an  assignment  of  a  claim  against  the  United  States  because  of 
a  provision  therein  requiring  the  partner  in  whose  name  the 
contract  was  to  be  taken  to  indorse  the  warrants  received  and 
deliver  the  same  to  the  other  partner. 

—Hegness  v.  Chilberg,  224  Fed.  28,  139  C.  C.  A.  492. 

Aotions, 

^s>12a  The  United  States  brought  a  suit  to  enjoin  the  defendant 
from  occupying  the  area  of  waters  around  Annette  Island,  Alas- 
ka, with  fish  traps,  or  from  fishing  therein.  Defendants  deny 
the  United  States  has  any  equity  for  an  injunction,  because  it 
has  no  pecuniary  interest  in  the  cause  of  action.  Heldt  the  obli- 
gation and  duty  of  the  United  States  to  protect  the  property  in- 
terests and  rights  of  its  wards,  the  Indians  on  its  reservations, 
is  enough  to  give  it  a  standing  in  equity,  and  a  sufficient  inter- 
est to  authorize  it  to  maintain  Jurisdiction*  Injunction  granted. 
—United  States  v.  Alaska  Pacific  Fisheries 484 
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UNITED  STATES  MARSHALS. 

Contempt,  see  CJontempt,  ^s»18. 

^=>34.  In  an  action  against  a  United  States  marshal  and  his  d^nty 
for  an  alleged  wrongful  levy  of  an  attachment  upon  the  prop- 
erty of  plaintiflF,  evidence  held  to  warrant  a  finding  that  plain- 
tiff was  not  a  partner  of  the  debtor  whose  property  was  sought 
to  be  attached,  and  hence  the  attachment  was  illegal. 

— -Brenneman   v.   Fagerberg,   239   Fed.   706,   162   C.   C. 
A.  640. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

VACATION. 

Of  particular  acts,  instruments,  or  proceedings. 
See  Attachment,  ^=?>271;  Execution,  ^=:»160. 
Judgment,  see  Ck)urts,  ^=:»176;    Criminal  Law,  ^s»d98;   Justices  of 

the  Peace,  «s>122(6). 
Verdict,  see  New  Trial. 

VAGRANCY. 

Municipal  regulations,  see  Municipal  Corporations,  ^s»692,  694,  625. 

VARIANCE. 

Between  pleading  and  proof  in  criminal  prosecutions,  see  Indict- 
ment and  Information,  ^=»176. 

VEINS. 

See  Mines  and  Minerals,  «s>14(2)-38(7). 


VENDOR  AND  PURCHASER. 

Indian  lands,  see  Indians,  ^=:»15. 
Mines  or  minerals,  see  Mines  and  Minerals,  ^=:»56. 
Specific  performance  of  contract,  see  Specific  Performance^ 
Validity  of  sales  as  to  creditors  or  subsequent  purchasers,  see  Fraud- 
ulent Conveyances. 
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VERDICT. 

Contrary  to  law  or  evidence,  ground  for  new  trial,  see  New  Trial, 

In  criminal  prosecutions  In  general,  see  Criminal  Law,  ^=»885, 
Review  In  civil  cases,  see  Appeal  and  Error,  ^=s>264,  1002. 
Setting  aside,  see  New  Trial. 


VESSELS. 

See  Collision;   Maritime  Liens;   Pilots;    Shipping;   Wharve*. 

VILLAGES. 

See  Municipal  Corporations. 

VOLUNTARY  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors. 

VOTERS. 

See  Elections. 

WAGES. 

Assumpsit  to  recover  wages,  see  Assumpsit,  Action  of,  *=»!. 
Maritime  Hen  for  wages,  see  Maritime  Uens,  «8=>9. 

WAIVER. 

See  Estoppel. 

Jury  trial,  see  Jury,  «=»29(2,  3). 

Of  objections  to  particular  acts,  instruments,  or  proceedings. 
Irregularities  and  errors  at  trial  in  general,  see  Criminal  Law,  <8=> 
901;    Trial,  «=>419,  420. 

WARDS. 

See  Indians,  ^=»6. 
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WATERS  AND  WATER  COURSES. 

See  Navigable  Waters. 

License  tax  on  water  company,  see  Licenses,  ^s»5%|^ 

Appropriation  of  Tights  in  pnblie  lands. 

^s»16.  A  notice  of  diversion  o£  water,  posted  at  &  point  where  the 
company  for  which  it  was  posted  was  then  diverting  water  for 
a  small  mill,  which  stated  that  the  flume  for  the  new  diversion 
might  he  carried  across  the  creek,  was  sufficient  to  show  an  In- 
tention not  to  use  the  water  at  the  site  of  the  old  mllL 

—Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  C.  A.  472. 
^S9ld.  PlalntlflP  cannot  object  that  defendant's  notice  of  diversion 
of  water,  posted  at  a  point  above  plaintilTs  dam,  failed  to 
show  that  the  water  was  to  be  taken  out  above  the  dam,  where 
he  admitted  that  it  was  the  universal  custom  to  post  the  notice 
at  the  point  of  intended  diversion. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  C.  A.  472. 

^=:»16.  A  mining  company,  which  posted  notice  of  an  intention  to 
divert  water  from  a  stream  on  land  patented  to  another  com- 
pany without  permission  of  the  latter,  was  a  trespasser,  and 
could  base  no  right  to  the  use  of  water  on  the  posting  of  sucdi 
notice. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  O.  A.  472. 

^=»17.  Evidence  of  a  temporary  suspension,  of  the  work  of  divert- 
ing water  for  a  mill  after  the  posting  of  the  notice,  as  a  result 
of  hostile  acts  by  a  rival  claimant,  does  not  show  want  of  due 
diligence  in  the  prosecution  of  the  work. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  0.  A.  472. 

^=:»23.  Where  a  mining  company,  at  the  time  ol  posting  a  notice 
of  Intention  to  divert  water  for  use  at  another  point  on  its 
group  of  claims,  was  in  possession  of  land  claimed  by  it  as 
a  mill  site  adjoining  its  mining  claims,  which  subsequently  was 
adjudged  to  be  public  land  because  of  the  existence  of  mineral 
thereon,  and  was  relocated  by  the  company  as  a  lode  claim, 
the  water  diverted  in  accordance  with  the  notice  can  be  used 
at  the  mill  erected  on  that  clalni. 

— Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638.  152  C.  C.  A.  472. 

«=s>33.  In  a  suit  to  restrain  a  mining  company  from  interfering 
with  the  water  right  claimed  by  plalntiif ,  evidence  held  to  show 
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that  the  IndivldTial  who  posted  in  his  own  name  the  notice  of 
diversion  under  which  the  company  claimed  was  acting  for  it, 
and  in  pursuance  of  a  plan  for  developing  its  property. 

—Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  0.  A.  472. 

^s»33.  The  fact  that  an  individual,  who  posted  a  notice  of  inten- 
tion to  divert  water  for  use  on  defendant's  group  of  claims, 
conveyed  his  rights  to  another,  who  was  a  stockholder  and 
bondholder  of  a  corporation,  which  owned  most  of  the  stock  in 
defendant  corporation,  and  who  advanced  money  to  def^idant, 
which  was  hindered  from  getting  money  for  development  be- 
cause of  litigation  between  it  and  plaintiff,  is  not  inconsistent 
with  the  finding  that  the  notice  was  posted  on  behalf  of  de- 
fendjant  corporation. 

— ^Alaska  Juneau  Gold  Mining  Co.  v.  Ebner  Gold  Min- 
ing Co.,  239  Fed.  638,  152  C.  0.  A.  472.  - 


WHARVES. 

City's  authority  to  lease  wharf,  see  Municipal  Corporations,  ^=»719. 
Collisions  with  vessels  at  wharves,  see  Collision,  ^=s>68. 
Estoppel  of  city  to  object  to  wharf,  see  Est(^pel,  ^=962(4). 
On  navigable  streams,  see  Navigable  Waters,  ^s»43(2). 
Riparian  rights,  see  Navigable  Waters,  ^s>39. 

^s»3.  Where  plaintiff,  a  transportation  corporation,  operated  a 
wharf  in  connection  with  its  business  as  common  carrier,  in 
which  it  carried  goods  for  all  shippers  and  stored  the  goods 
on  its  wharf  in  Alaska,  such  wharf  was  a  public  one,  though 
it  did  not  make  a  separate  charge  for  wharfage  apart  from 
the  freight  charge  for  transporting  the  goods,  within  Code  Cr. 
Proc.  Alaska,  §  460,  as  amended  by  Pol.  Code  Alaska,  §  29,  im- 
posing  a  license  tax  oa  persons  maintaining  public  docks, 
wharves,  and  warehouses  in  Alaska. 

— ^Northern  Commercial  Co.  v.  United  States,  217  Fed. 
30,  133  C.  C.  A.  140. 


WIFE. 

See  Husband  and  Wife. 


WILLS. 

Court  of  probate,  see  Courts,  ^s»202(5). 

Validity,  construction,  and  execution  of  trusts  in  general,  see  Trusts. 
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WITNESSES. 

tSee  Depositions;   Byidenoe. 

Absence  of  witness,  ground  for  continuance,  see  Criminal  Law,  ^=» 

594. 
Instructions  invading  province  of  Jury  to  determine  credibility  of 

witnesses,  see  Criminal  Law,  ^=:»757. 

Competenoy. 

^=>203.  A  statement  by  a  person  accused  of  crime  to  the  district 
attorney  concerning  the  facts  and  circumstances  attending 
the  death  of  deceased  was  not  inadmissible  on  his  trial  for  the 
crime  as  a  privileged  communication. 

— Itow  V.  United  SUtes,  223  Fed.  25,  138  C.  C.  A.  439. 

JlKamination. 

^S3>230.  Where  an  Assyrian  witness,  who  identified  a  page  of  an 
account  book  and  testified  that  it  was  in  his  writing,  stated 
that  he  could  not  translate  the  writing  from  Assyrian  to  Eng- 
lish, the  court  properly  refused  to  require  him  to  read  it  the 
best  he  could,  especially  where  the  court  and  the  jury  had  dlfli- 
culty  In  understanding  his  testimony. 

—George  v.  Meyers,  241  Fed.  653,  154  C.  C.  A.  411. 

^=»275(5).  In  an  action  for  services  and  for  rent,  where  plaintifl' 
on  her  direct  examination  testified  concerning  entries  in  a  book 
by  her  husband,  but  confined  her  testimony  to  the  work  account, 
and  the  part  of  the  book  containing  the  rental  account  was  not 
in  evidence,  and  she  was  not  questioned  concerning  such  en- 
tries, a  question,  asked  her  on  cross-examination,  as  to  whether 
her  husband  wrote  down  in  the  book  about  the  rent,  was  prop- 
erly excluded. 

—George  v.  Meyers,  241  Fed.  653,  154  C.  O.  A.  411. 

^=:92S0.  Defendant  in  his  cross-examination  claimed  to  be  unable 
to  recall  a  date,  whereupon  plaintiff's  counsel  asked  him  if  two 
of  plaintiff's  children  were  burned  at  the  time  of  such  fire,  and 
whether  "that  didn't  make  any  impression  on  your  mind,  so 
that  you  can  tell  this  jury  when  that  happened — ^those  two 
cliildren  and  lots  of  the  goods  In  the  building  lost,  and  still 
you  don't  remember  when  that  fire  occurred."  The  question 
was  objected  to  as  argumentative.  Held,  that  there  was  no 
abuse  of  discretion  in  allowing  counsel  to  call  to  the  mind  of 
the  witness  a  circumstance  from  which  the  jury  might  infer 
that  the  witness  was  not  testifying  accurately  in  stating  that 
he  could  not  recall  the  date. 

— George  v.  Meyers,  241  Fed.  653,  154  C.  C.  A.  411. 
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e=>287(l).  Where  an  Assyrian  witness  had  great  difficulty  in  mak- 
ing himself  understood,  It  was  not  error  to  permit  a  question 
on  redirect  examination  as  to  what  he  meant  by  the  word 
"settling,"  and  whether  he  meant  that  they  paid  afterwards, 
or  whether  anything  more  was  said  about  settling. 

—George  v.  Meyers,  241  Fed.  653,  154  C.  C.  A.  411. 

(5=»297.  Witnesses  called  to  testify  before  a  grand  jury  engaged 
in  investigating  a  charge  of  gambling  against  other  persons 
cannot  justify,  under  the  claim  of  their  constitutional  priv- 
ilege against  self-crimination,  their  refusal  to  answer  the  ques- 
tions whether  a  game  of  cards  was  going  on  at  the  table  at 
which  they  were  sitting  at  a  specified  time  and  place,  or  wheth- 
er on  that  occasion  they  saw  anyone  playing  cards,  there  being 
no  suggestion  that,  under  the  local  law  (Alaska  Comp.  Laws 
1913,  S  2032),  it  Is  criminal  to  sit  at  a  table  where  cards  are  be- 
ing played,  or  to  join  in  such  game  unless  played  for  some- 
thing of  value. 

—Mason  v.  United  States,  244  U.  S.  302,  37  Sup.  6t  621, 
61  L.  Ed.  1198. 

(g=»308.  Witnesses  called  before  a  grand  jury,  and  shown  to  have 
been  present  in  a  room  when  alleged  acts  of  gambling  at  cards 
took  place  there,  refused  to  answer  questions  relating  thereto 
upon  the  ground  that  their  answers  \Vould  tend  to  convict  them 
of  crime.  The  grand  jury  reported  the  facts  to  the  judge,  who 
cited  the  witnesses,  and  after  a  hearing  ordered  each  of  them 
to  answer  the  stated  questions.  On  being  recalled  before  the 
grand  jury,  each  refused  to  answer  as  before.  They  were 
then  cited  for  contempt  of  court.  Held,  the  true  rule  in  such 
cases  is  that  stated  in  Ex  parte  Irvine  (C.  C.)  74  Fed.  954.  The 
true  rule  is  that  it  is  for  the  judge  before  whom  the  question 
arises  to  decide  whether  an  answer  to  the  question  put  may 
reasonably  have  a  tendency  to  criminate  the  witness,  or  to> 
furnish  proof  of  a  link  in  the  chain  necessary  to  convict  him  of 
a  crime. 

—United  States  v.  Mason 465 

Credibility,   impeaohment,   oontradiotion,   and  corroboration. 

^=»388(2).  A  question  asked  a  witness  as  to  whether,  in  a  proceed- 
ing in  the  commissioner's  court,  another  witness  was  not  asked 
about  a  certain  matter,  was  properly  excluded,  where  the  lat- 
ter had  testified,  but  no  foundation  for  impeaching  him  had 
been  laid  by  questioning  him  as  to  any  statement  before  the 
commissioner. 

—George  v.  Meyers,  241  Fed.  653,  154  C.  C.  A.  411. 
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WOMEN. 

Married  women,  see  Husband  and  Wife. 

WOODS  AND  FORESTS. 

Cutting  and  removing  timber  on  public  lands,  see  Public  Lands,  «=» 
11,  13. 

^s»8.  There  Is  no  county  organization  in  Alaska,  but  Congress  has 
divided  the  territory  into  four  Judicial  divisions,  which  were 
later  recognized  as  legislative  districts.  The  Tongass  Forest 
Reservation  lies  wholly  within  division  No.'l.  By  the  act  of  Con- 
gress approved  May  23,  1908,  it  was  provided:  "That  hereafter 
twenty -five  per  centum  of  all  money  received  from  each  forest 
reserve  during  any  fiscal  year,  Including  the  year  ending  June 
30,  1908,  shall  be  paid  at  the  end  thereof  by  the  Secretary  of  the 
Treasury  to  the  state  or  territory  In  which  such  reserve  is  sit- 
uated, to  be  expended  as  the  state  or  territorial  Legislature  may 
prescribe  for  the  benefit  of  the  public  schools  and  public  roads  of 
the  county  or  counties  In  which  the  forest  reserve  is  situated." 
The  Secretary  of  the  Treasury  paid  to  the  treasurer  of  Alaska 
$52,968  under  this  act,  and  the  Legislature  passed  an  act  divid- 
ing it  equally  to  the  four  divisions  of  Alaska  for  the  uses  pre- 
scribed by  the  act  of  Congress.  Plain tififs  are  members  of  the 
Legislature  residing  in  the  First  division,  and  brought  this  suit 
to  restrain  the  treasurer  from  diverting  any  of  the  fund  to  the 
benefit  of  roads  or  schools  In  any  division  other  than  the  First. 
On  demurrer,  held,  that  plaintiffs  have  no  capacity  to  maintain 
this  suit;  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

— Sulzer   V.    Smith 338 

^=»8.  Where  Congress  makes  provision  for  the  use  of  a  fund  raised 
from  the  sale  of  timber  from  forest  reserves  In  Alaska,  and  au- 
thorizes that  it  be  expended  as  the  Legislature  may  prescribe 
for  the  benefit  of  the  public  schools  and  public  roads  of  the 
vicinity  where  the  fund  was  raised,  If  the  Legislature  does  not 
so  apply  It,  no  one  can  complain  but  the  donor ;  I.  e.,  the  United 
States.  The  trust  expressed  Is  personal  to  the  United  States, 
and  can  only  be  enforced  by  a  suit  by  the  United  States. 

—Sulzer   V.   Smith 338 

WORK  AND  LABOR. 

See  Master  and  Servant. 

Liens  on  real  property  for  work  and  materials,  see  Mechanics'  Liens. 
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WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^=s>351,  398. 

Class  legislation,  see  Constitutional  Law,  <@=>208(7). 

Equal  protection  of  the  laws,  see  Constitutional  Law,  ^=s>245. 

Privileges  and  immunities  of  citizens,  see  Constitutional  Law,  ^=> 

206(1). 
Special  or  local  law,  see  Statutes,  ^s>81. 

WRITING. 

Documentary    evidence,   see  Evidence,    ^=»347-355. 
Parol  or  other  extrinsic  evidence  affecting  writings,  see  EJvidence, 
<S=5>46ia). 

WRITS. 

See  Process. 

Particular  %orii$. 
See  Habeas  Corpus;    Mandamus. 
Of  error,  see  Appeal  and  Error. 
Of  restitution,  see  Ejectment,  ^=s>122. 

WRONGS. 

See  Torts. 
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